CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3064
Heard in Montreal, Tuesday, 14 Septenber 1999
concer ni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

The paynment of certain benefits to ES enployees who are recalled to
tenporary, |lower rated bargaining unit position and whet her these benefits
are to be characterized as mai ntenance of basic rates (MBR) nade pursuant
to article 8.8 of the Job Security Agreenent PSA) or as a "top up" that is
an ES benefit paid out of the ES Trust Fund.

JO NT STATEMENT OF | SSUE

The Conpany takes the position that an enployee who: (1) is adversely
affected by a technol ogical, operational or organizational change, (2)
ends up on enploynent security (ES) in accordance with the terns of the
JSA, and (3) is recalled to a tenporary, |ower rated position in his/her
own bargaining unit, is not entitled to receive an MBR paid pursuant to
article 8.8 of the JSA but rather, receives a "top up" that is an ES
benefits paid out of the ES Trust Fund. The Brotherhood disagrees. The
parties are in agreenment that an MBR is not an enploynment security
benefit.

The Brot herhood contends that: (1) any benefit paid to an ES enpl oyee in
the situation described above is an MBR paid pursuant to article 8.8 of
the JSA; (2) The ES Trust Fund is liable only for the paynent of "ES
Benefits" as defined by Appendix E of the JSA; and (3) The Conpany's
position is in violation of article 8. 8 of Appendix E of the JSA

The Brotherhood requests: (1) that it be declared that the situation
descri bed above is, as the Brotherhood argues, an MBR situation and that
MBR paynents are properly nmade by the Conpany al one and not a "top up”
paid out of the ES Trust Fund. (2) That it be ordered that the ES Trust
Fund be reinbursed in an amount equal to the total of MBR paynments nade
and charged to the ES Trust Fund.

The Conpany nmai ntains that MBR paynents are properly nmade by the Conpany,
but certainly not in the situation involving enployees placed on ES
benefits and subsequently recalled to tenporary, lower rated position in
their own bargaining unit. Therefore, the Conpany declines the Union's
request.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) J. J. KRUK (SGD.) R M ANDREWS
SYSTEM FEDERATI ON GENERAL CHAI RVAN DI RECTOR, LABOUR

RELATI ONS



There appeared on behal f of the Conpany:

R. M Andrews - Manager, Labour Rel ations, Cal gary
D. T. Cooke - Manager, Labour Rel ations, Calgary
S. J. Sanosi nski - Director, Labour Relations, Calgary
And on behal f of the Brotherhood:
P. Davi dson - Counsel, Otawa
J. J. Kruk - System Federation General Chairman, Otawa
G. D. Housch - Vice-President, Otawa
D. W Brown - CGeneral Counsel, Otawa
R. Achim - E.S.F. Plan Adm nistrator, Otawa

AWARD OF THE ARBI TRATOR

It does not appear disputed that in May or June of 1998 the Conpany
changed its practice with respect to the paynment of the top up of wages to
enpl oyees on ES who are tenporarily recalled to lower rated active
enpl oyment. From that time forward it took the nonies for such paynents
from the Enployment Security SUB Trust Fund which is established under
article 4 of the Job Security Agreenent, rather than fromits own genera

funds. The Brotherhood takes the position that it is inproper for the
conpany to utilize the ES SUB Trust Fund in that fashion, and maintains
that the wages of enployees who return from ES to occupy |ower paid
tenporary positions are to be topped up in accordance with the mai ntenance
of basic rates (MBR) provisions of article 8.8 of the Job Security
Agreenment (JSA). The narrow i ssue to be determ ned, therefore, is whether
the wage top up of an enployee on ES status who returns to active
enpl oynent in a lower rated job is to be paid out of the SUB Trust Fund or
is to be adm nistered as a cost chargeable to the Conpany as part of the
MBR provisions of article 8.8 of the JSA, as the Brotherhood asserts.

A brief chronological outline of these provisions is useful. The concept
of the MBR has existed within the parties' Job Security Agreenent for nany
years, and pre-dates the provisions of the collective agreenent relating
to enploynent security. Article 8.8 of the JSA, which governs mai ntenance
of basic rates, provides as follows:

Mai nt enance of Basic Rates

8.8 An enployee whose rate of pay is reduced by $2.00 or nore per
week, by reason of Dbeing displaced due to a technological,
operati onal or organi zational change, will continue to be paid at the
basic weekly or hourly rate applicable to the position pernmanently
held at the tine of the change providing that, in the exercise of
seniority, he ..

The provision goes on to provide certain conditions whereby the enpl oyee
must accept the highest rated available position, initially at his
| ocation, and thereafter on his basic seniority territory to maintain
entitlement to MBR protection. The MBRis a three year protection which is
thereafter red circled until general wage increases applied on the |esser



pai d position overtake the incunmbency differential.

Enpl oynent security is a different concept, flowing primarily from the
provi sions of article 7 of the Job Security Agreenent which provides, in
part, as follows:

7.1 Except as provided in article 7A, subject to the provisions of
this article and in the application of article 8.1 of this agreenent,
an enployee will have enpl oynent security (ES) when he has conpl eted
8 years of cunul ative conpensated service (CCS) wth the Conpany. An
enpl oyee on laid-off status on July 9, 1985 will not be entitled to
ES under the provisions of this agreenment until recalled to service.

7.2 (a) An enpl oyee who has ES under the provisions of this article
who is subjected to lay-off or continuing lay-off as the result of a
change introduced through the application of article 8.1 of the Job
Security Agreenent shall be eligible for ES paynents from the
Empl oynment Security Pund (ESF) established pursuant to Appendix "E"

(b) ES paynents shall be 90% unless subsequently nodified, of

the enployee's basic rate of pay, mnus all regular deductions
i ncl udi ng uni on dues, paid out of the ESF. If an enployee is eligible
for unenploynment insurance (U), the U shall be topped up to

represent 90% unless subsequently nodified, of the enployee's basic
rate of pay from the ESF, subject to SUB registration with Human
Resour ces Devel opnent Canada. All benefits while an enployee is on ES
shall be nmaintained, paid out of the ESF, as if the enployee were
actively enpl oyed by the Conpany.

Article 7 then goes on to provide obligations relating to the mandatory
exercise of seniority rights, and the filling of positions up to and
i ncl udi ng work outside the bargaining unit and outside the Conpany, as a
condition of continuing to maintain enploynment security protection.

In 1995 the parties negotiated changes to the enploynent security system
particular to their own collective agreement. Mst significantly they
established two separate ES funds. The first is the ES SUB Trust Fund
which is defined as follows in article 1 of Appendix E of the Job Security
Agreenent, as finally negotiated in Novenber of 1998:

1.3 (k) "ES SUB Trust Fund" nmeans the trust fund established for the
pur poses of the ES SUB Pl an and which is hereinafter adm nistered in

accordance with the terns of this ES SUB Pl an Agreenent and the ES
SUB Trust Agreenent.

The second is the ES EB Trust Fund, which relates to enpl oyee non-wage

benefits as nore specifically described in sub-paragraph (~ of article 1.3
of

Appendi x E:



1.3 (f) "ES Enployee Benefits" neans all benefits or benefit plan
costs (other than ES SUB benefits) payable to or on behalf of ES
eligible enployees pursuant to the collective agreenent, including
w thout limtation, vacation, extended health and vision, dental
life insurance, weekly indemity, bereavenent |eave, general holidays
and jury duty benefits and all enployer contributions to pension
pl ans on behal f of ES eligible enployees. ES enpl oyee benefits do not
i nclude any benefits which are payable or which accrue to an ES
eligible enployee during any period while such enployee is actively
wor ki ng for the Enpl oyer.

The unchal | enged representati ons of the Brotherhood establish that as a
condition of having the ES SUB Trust Fund registered as a supplenmentary
unenpl oyment benefits plan as defined in the Incone Tax Act (Canada) and
t he Enpl oynment | nsurance Act (Canada) the funds of the ES SUB Trust can
only be dispersed for the purposes of assisting enployees who are laid
of f. They cannot be paid to enployees who are actively at work, either in
a permanent or tenporary position. That, the Brotherhood submts, is
reflected in article 9.2(c) of Appendix E of the JSA which provides as
fol |l ows:

9.2 Notwithstanding the foregoing:

(c) No ES SUB Benefits are payable under the ES SUB Pl an or fromthe
assets of the ES SUB Trust Fund for the purpose of mamintaining, in
whol e or in part, the fornmer |evel of renmuneration of an ES eligible
enpl oyee who has, for technological, operational or organizational
reasons, been transferred to new enploynent at a |ower |evel of
remunerati on.

Taken as a whole, the provisions negotiated in 1998 appear to the
Arbitrator to be nore consistent with the position taken by the
Brotherhood in this grievance than that espoused by the Conpany. The
Conpany's position is understandable, and flows from its view of the
traditional operation of enploynment security benefits. According to its
representations for many years enploynment security benefits have been
utilized to top up the wages of enpl oyees who have ES and are returned to
work on tenporary assignnents at positions which are lower rated than
those of their originally held jobs. The Conpany maintains that prior to
t he establishnment of the self-admnistered ES fund originally in 1995, and
as anended in 1998, the Conpany consistently treated enployees in that
circunmstance not as entitled to an MBR, but as entitled to continuation of
their full wages in accordance with the fundanmental principle that as ES
protected individuals they could not be laid off or reduced in their
wages. The Brot herhood questions whether in fact the records woul d support
the Conpany's view, suggesting that in fact many enployees who were
subj ect to job abolishnents by technol ogical, oper ati onal or
or gani zati onal change, who were placed on ES and subsequently returned to
| ower paid assignments were in fact treated as being on MBR protection,



with the reductions of red circling after three years. It is not
necessary, for the purposes of this grievance, to resolve any factual

di spute which may be outstanding in that regard.

It is also dear that the parties energed from their negotiations of

Appendi x E in Novenmber of 1998 with what the Conpany has described an
"agreenment to disagree" on the very issue which is the subject of this
grievance. It appears undisputed that they concluded their agreenment on
t he understanding that the Conpany viewed wage top up paynments as payabl e
fromthe ES SUB Trust Fund while the Brotherhood held the contrary view
that MBR protection was to be accorded to enpl oyees who returned to | ower
paid work from ES st at us.

| amsatisfied that there is nothing in the material before ne that woul d
suggest bad faith or sharp practice on the part of the Conpany, as
all eged, in part, by the Brotherhood. The position of the Conpany, which
stenms from an orthodox understanding of the <concept of ES, is
understandable and legitimtely arguable. The Arbitrator does not,
however, have jurisdiction to choose as between conpeting theories. Trite
as it is to say, | nust interpret the provisions of the Job Security
Agreenent as | find them It may be noted in passing that the conceptual
di spute which underlies this grievance could not have arisen prior to
1995, when paynents to enpl oyees, whether MBR or ES, all flowed fromthe
enpl oyer. The fact that MBR funds flow fromthe Conpany and ES funds fl ow
fromthe finite pool of the ES SUB Trust Fund jointly adm nistered by the
parties is at the root of the dispute before ne.

When the | anguage of Appendix E is exanm ned closely, | am conpelled to
accept the position of the Brotherhood as nore persuasive. When asked to
characterize the neaning of article 9.2(c), which clearly prohibits,
apparently in keeping with federal |law, the use of any part of the ES SUB
Trust Fund for topping up the wages of the actively enployed, the
Conpany's representative whose subm ssions are candid and helpful,
descri bes the provision as "nystifying". Wth respect, in nmy view, it
woul d be nmore accurate to say that the provisions of article 9.2(c) of
Appendi x E of the JSA are clearly inconsistent with the fundanental theory
whi ch underlies the position of the Conpany. The Arbitrator finds it
difficult to accept that, on the one hand the parties fashioned a job
security agreenment whereby enployees with ES protection are to receive top
up paynents from the dedicated ES SUB Trust Fund when they hold | ower
rated positions while on the other expressly acknow edgi ng, apparently in
conformty with federal law, that the SUB Trust Fund cannot be utilized
for that very purpose. Article 8.3 of Appendix E further supports the
Brot herhood's interpretation. It reads as follows:

8.3 Enpl oyees have no vested rights to paynents or benefits under the
ES SUB Pl an, except to paynments during the period of unenploynent as
provi ded for under the ES SUB Pl an

It is well established that, to the fullest extent possible, a board of
arbitration nust strive to interpret the provisions of a collective



agreenment, including a job security agreenent, in a manner which renders
them consistent and conplenentary, rather than contradictory. In that
regard, the Brotherhood's subm ssion is nore conpelling.

The question which then emerges is whether article 8.8 of the JSA can, as
t he Brot herhood submts, apply so as to allow for the top up of enployee
wages in the circunstance of an enployee on ES who returns to work in a
| omer rated position after he or she is placed on ES status. | can see no
reason why article 8.8 should not be interpreted to apply in such a
circunstance. By its own terms, the article exists as a protection for
enpl oyees in the event of a technol ogical, operational or organizati onal
change which adversely inpacts the individual. An enployee who is
"di spl aced” due to such a change is entitled to MBR protection as provided
under article 8.8, subject of course to the conditions contained therein.
That al so describes the circunstance of enployees who are displaced onto
ES by reason of a technol ogical, operational or organi zational change.
There is nothing in the logic of article 8, which is itself part of the
Job Security Agreenent which also came to provide for enploynent security,
to suggest that it was not intended to operate in the circunstances
di scl osed.

I f the position of the Conpany were to obtain, so that article 8.8 and MBR
protection had no application, article 9.2(c) of Appendix E would
forecl ose the paynent of top up nonies to enployees fromthe ES fund, with
the net result that enployees returning frominactivity on ES status to a
| ower rated position would have no wage protection whatsoever. Such a
consequence woul d be unprecedented in the operation of the Job Security
Agreenent, and in the Arbitrator's view would be clearly inconsistent with
the overarching intention of the entire document, as it has been
adm ni stered over many years. To put the matter sinply, | am satisfied
that if the parties had intended that an enpl oyee returning to work into a
| ower rated position fromES status was to have no wage protection, in a
manner contrary to all prior practice and agreenents, they would have
provi ded cl ear and unequi vocal | anguage to indicate such a result. No such
| anguage is to be found either within Appendix E or the Job Security
Agreenment generally. On balance | am conpelled to conclude that the
agreenent, taken as a whole, nust be interpreted to nean that enployees
returning fromES status to occupy positions which are |ower rated than
their originally held jobs are entitled to the MR protections
contenplated in article 8.8 of the Job Security Agreenent.

The grievance is therefore allowed. The Arbitrator finds and decl ares that
the Brotherhood's position is correct. The Conpany is directed to
rei mburse the ES SUB Trust Fund in the total anmount of MBR paynments which
shoul d have been paid in accordance with the conclusion of this award,
namely the erroneous ES top up paynents. It would appear undisputed that
the Conpany is likewise entitled to treat what it previously viewed as ES
top up paynents as MBR paynents for all purposes, including their
duration, red circling and the conditions which attach to their
mai nt enance. Should the parties be disagreed as to any aspect of the



interpretation or inmplenentation of this Awmard the matter may be further
spoken to.

Sept enber 21, 1999
M CHEL G Pl CHER
ARBI TRATOR



