CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3065
Heard in Montreal, Tuesday, 14 Septenber 1999
concer ni ng
ST. LAVWRENCE & HUDSON RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
EX PARTE
DI SPUTE:

The issue in dispute involves the discipline assessed M. L. Turner (enp
#618987), of Smths Falls, Ontario on June 16, 1998. In particular, M.
Turner was notified by form 104 that he was dism ssed from conpany
service.

COUNCI L' S STATEMENT OF | SSUE

M. Turner was notified by form 104 that he was disnm ssed from conmpany
service. The form 104 reads as foll ows:

Pl ease be informed that your DISM SSED from Conpany service for
subm ssion of a fraudul ent wage clains for yourself and crew nenbers;
and for subm ssion of enhanced off duty times so as to inproperly
inflate time off on rest for yourself and other crew nmenbers, while
enpl oyed as a Conductor on the Dorion Turn Assignnent, May 8, 1998,
Montreal, Quebec.

The Union has argued with respect to the allegation that M. Turner
submtted a fraudul ent wage claim intended to enhance his wages, what
really occurred was a clerical error inherent in a past practice of
toppi ng up to eight hours on duty and a schedul e change.

The Union contends that: (1) the Conpany's investigation was not concl uded
ina fair and inpartial manner; (2) the discipline was issued w thout just
cause; and (3) the discipline assessed was unwarranted. Therefore, the
penalty of discharge ought to be rescinded by the circunstances of the
instant case. The Union requests that the grievor be reinstated into
service with a clear record and full seniority with conpensation for | ost
earni ngs and benefits.

The Conpany has declined the request.

COVPANY' S STATEMENT OF | SSUE

On May 20 and May 29, 1998, investigations were conducted with M. Turner
in connection with his wage subm ssion in CMA at 22:41, May 8, 1998, for
his tour of duty on RS#3, Dorion Turn on My 8, 1998.

Based on the facts adduced at the above-nentioned investigations, M.



Turner was advised ' on June 16, 1998, that he had been dism ssed fromthe
At. Lawrence & Hudson Railway for subm ssion of fraudul ent enhanced wage
claims for hinmself and crew nenbers; and for subm ssion of enhanced off
duty times so as to inproperly inflate tine off on rest for himand ot her
crew nmenbers, while enployed as a conductor on the Dorion Turn assignnent,
May 8, 1998, Montreal, Quebec.

The Council progressed a grievance contending that (1) the investigation
was not conducted in a fair and inpartial manner; (2) the discipline was
issued wthout just cause; and (3) the discipline assessed was
unwarranted. The @uncil requested that M. Turner be reinstated into
service with a clear record and full seniority with conpensation for | ost
ear ni ngs and benefits.

The Conpany has declined the Council's request.

FOR THE COUNCI L: FOR THE COMPANY:
(SGD.) D. A. WARREN (SGD.) C. M GRAHAM
GENERAL CHAI RVAN FOR: DI STRI CT GENERAL MANAGER
There appeared on behal f of the Conpany:

J. Dragani - Labour Relations Officer, Calgary

R. M Andrews - Manager, Labour Rel ations, Calgary
And on behal f of the Council:

D. A Warren - General Chairman, Toronto

B. Caron - Local Chairperson

L. Turner - Gievor

AVWARD OF THE ARBI TRATOR

In this matter the burden of proof is upon the Conpany to establish that
the grievor knowingly and deliberately sought to fraudulently obtain
overtime wages for hinmself and his crew nenbers when booking off his tour
of duty of May 8, 1998. G ven the gravity of the offence alleged agai nst
M. Turner, and the severe consequences which result, the standard proof
in such a case nmust be on the basis of clear and cogent evidence.

Upon a review of the record, the Arbitrator is not persuaded that the
Conpany has discharged the onus which is upon it. The objective facts
relating to this matter are not in substantial dispute. On May 8, 1998 the
grievor was assigned as conductor on the Dorion Turn, scheduled to work
from16:00 to 23:59. It is comon ground that on the conpletion of their
work, M. Turner signed onto CMA and entered tie up information into the
conmputer for himself and al so on behalf of his crew It is common ground
that he conpleted that task at 22:41. He then entered an off duty time of
00:40 hours, May 9, for hinmself and his crew, which resulted in an
effective claimof forty mnutes of overtinme which, it is not disputed,
t he enpl oyees did not work.

Following a formal investigation conducted on May 20 and 22, 1998 the
Conmpany concl uded that the grievor sought to fraudulently claimovertine.



On that basis it concluded that he was no longer fit for enploynent in a
position which involves unsupervised ti mnekeeping, as a result of which he
was di sm ssed.

When the facts are exam ned as a whole there are reasons to question the
Conpany's interpretation of what transpired. Prior to May 8, 1998 the
grievor's assignnment had been ordered for 18:00. The eight hour assignnent
so commenced woul d have been conpleted at 02: 00 of the foll owi ng norning.
The evidence establishes that as a general rule the work of the Dorion
Turn was | ess than eight hours in duration. To regulate the flow of spare
enpl oyees, crews were instructed that they should, notw thstanding their
actual hours worked, register a full eight hours of work on the conputer
for the purposes of payroll and spareboard regulation. It also appears,
however, that the conputer in question could only accept an entry of an
addi tional two hours beyond the hours actually worked by the crew. In
ot her words, it would seemthat if a tour of duty commencing at 18:00
conpleted its work at 23:00, the crew could only enter an additional two
hours into the conputer, which would then register 01:00 as their
conpletion tinme, even though they would be fully paid to 02:00. It does
not appear disputed that it was conmmon for crews working the Dorion Turn
to register an additional two hours in the conputer at the concl usion of
their work assignnment.

M. Turner relates that that is precisely what he did on the evening of
May 8, 1998, but that he forgot that his starting time was in fact 16: 00,
rather than the accustoned 18:00. It is not disputed that the Conpany
bull etined a change in the ordering tinme of the Dorion Turn for 16:00, and
t hat the change went into effect for the first tinme on May 8, 1998. The
grievor, who had consi derabl e experience on the Dorion Turn, explains that
when he proceeded to book hinmself and his crew out on the conputer at
22:41 he nechanically entered the additional maximum of two hours,
resulting in an entered off duty time of 00:40, rounded down by one
m nute. He states, and the Arbitrator accepts, that he then believed he
was sinply filling out the maximum anmount of time possible on the
conputer, to the eight hour limt, as had been his |ong standing practice
and that of others, pursuant to Conpany instructions. It is not disputed
that an entry of 00:40 would not be a claim of overtine based on the
traditional starting time of 18:00. M. Turner relates that he
i nadvertently entered the tinme he did on the basis of his habit of
assumng a start time of 18:00. His explanation in that regard is not
unlike the difficulty many people have in properly witing down the
correct year in the first few days of January. To that extent, his
expl anati on suggest a probabl e and pl ausi bl e scenari o.

The Conpany obvi ously does not accept the grievor's explanation. It's view
in that regard is coloured, in part, by its interpretation of a tel ephone
conversation between the grievor and Road Manager Guido De Ciccio, which
occurred on or about My 18, 1998. A nenorandum prepared by M. De Ciccio
gives, in part, the follow ng account of that conversation:



On May 19 Larry Turner called ne back on ny cellular phone and asked
me what | wanted (the assistant manager gave himthe nessage to cal
me) and | asked himwhy he claimed 40 m nutes overtime when in fact
t he conmputer shows he booked off CMA at 22:41 HRS.

Larry Turner stated that he did a good job and the conpany owed him
overtime. In addition, he said that he was doing nmore work than he
normal |y should be doing and that the 40 m nutes overtine should not
be a problem In fact and | quote, he said "don't tell ne that with
all the work | am doing the conmpany will make an issue on this
matter".

Lastly he nentioned that he claimed 2 hours so that the crew can book
rest.

In its subnmission to the Arbitrator the Conpany questions the grievor's
theory that he in fact sinply added the usual two hours to top up the
| ogged tinme of his crewto the eight hour maximum It argues that in that
circunstance he should have entered 23:59 or 00:01 as the time off duty.
That interpretation, however, disregards the fact that the grievor was,
for the first time, working a tour of duty which in fact conmmenced at
16:00. It also appears to disregard the fact that if the tour had
conmenced at 18:00 M. Turner could not have entered any additional hours
at 22:41 beyond 00:41.

When regard is had to the menorandum of M. De Ciccio two things energe.
Firstly, it is clear that M. Turner did tell his supervisor that he was
claimng two hours according to the normal practice so the crew coul d book
rest. Therefore, upon initial contact, albeit sonme ten days after the
event, he recalled his action as being consistent with the Conpany
directive to top up the time |ogged to eight hours, insofar as possible.
Based on an 18:00 starting tinme that would have been an innocent gesture
entirely consistent with his prior practice. Secondly, as indicated by the
grievor at the hearing, M. Turner felt at the tinme that the Conpany did
owe him overtinme, to the extent that he had previously been involved in
sonme tours of duty during which he was responsible for training other
enpl oyees, and in respect of which he had not clained the prem um paynent
to which he was entitled. It is not clear to the Arbitrator that in his
exchange with M. De Ciccio he was not sinply adverting to the fact that,
on bal ance, the Conpany m ght well owe him sone unclaimed prem uns, and
that that should be taken into consideration in forgiving what he vi ewed
as a clerical error.

On the whole the Arbitrator is inclined to accept the evidence of M.
Turner. The incident which |led to his discharge was isolated. There is no
evi dence before ne to suggest that his incorrect claimof May 8, 1998 was
part of a pattern of fraud or even colourable clains in respect of his
work on the Dorion Turn, or any other work perforned for the Conpany as a
conductor. The fact that the day in question was the first day of the new
starting time lends plausibility to M. Turner's explanation that he



sinply did not advert to the possibility of overtine being clainmed, but
rather intended only to maximze the shift by entering the full additional
two hours, as had previously been done. Nor can | interpret anything
within his conversation with M. De Ciccio as an adm ssion of fraud or
wrongdoi ng on his part. It was, nore realistically, an argunent to the
effect that, whatever the nerits, the incident should sinply be allowed to
pass without disciplinary ramfications. On the whole, | amsatisfied, on
t he bal ance of probabilities, that the explanation provided by M. Turner
is truthful, and that he did not intend to fraudulently claimovertine for
himself and his crew on My 8, 1998. Gven that conclusion it is
unnecessary for me to deal with the collateral issue of the Council's
all egation that the grievor was denied his right to a fair and inparti al
di sciplinary investigation.

For the foregoing reasons the grievance is allowed. The Arbitrator directs
that the grievor be reinstated into his enploynent forthwith, with full
conpensation for all wages and benefits lost, and w thout |oss of
seniority.

Sept enber 17, 1999

M CHEL G PI CHER
ARBI TRATOR



