CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3066
Heard in Montreal, Wednesday, 15 Septenber 1999
concer ni ng
ONTARI O NORTHLAND TRANSPORTATI ON COVM SSI ON
and
UNI TED TRANSPORTATI ON UNI ON
EX PARTE
Dl SPUTE:

An appeal of discipline assessed agai nst Conductor K. J. Farrell for his
responsibility in a derail ment which occurred on June 19, 1998.

COVPANY' S STATEMENT OF | SSUE

Train 250 (CNR 5677) derailed at mleage 4.3 of the Temagan Subdi vi sion
on June 19, 1998. Followi ng an investigation into the matter, Conductor K
Farrell was suspended from service for ninety (90) days for violations of
Canadi an Rail Operating Rules by exceeding speed restrictions contained in
Daily Operating Bulletin #s 169 and 170, Operating Manual |nstructions by
exceedi ng equi pnment speed restrictions and exceeding conditional speeds
whi | e handling | oaded cars of sul phuric acid.

The United Transportation Uni on appeal ed the suspensi on based on a nunber
of issues and requested that the discipline against Conductor Farrell be
set aside and he be made whole for |ost earnings and benefits resulting
fromthe suspension.

The Conpany nmmintains that the disciplinary suspension is appropriate,
that all mtigating factors in M. Farrell's favour have been consi dered
and has denied the Union's appeal.

UNI ON' S STATEMENT OF | SSUE:

Train 250 (CNR 5677) derailed at mleage 4.3 of the Temagan Subdi vi sion
on June 19, 1998. Followi ng an investigation into the matter, Conductor K
Farrell was suspended from service for ninety (90) days for violations of
Canadi an Rail Operating Rules by exceeding speed restrictions contained in
Daily Operating Bulletin #s 169 and 170, Operating Manual Instructions by
exceedi ng equi pnment speed restrictions and exceeding conditional speeds
whi | e handling | oaded cars of sul phuric acid.

The United Transportation Uni on appeal ed the suspension contendi ng that:
(1) the Conpany decided the discipline before an investigation was
conducted; (2) Conductor Farrell was disciplined for exceeding speed
restrictions which did not exist; (3) the speed restrictions for handling
sul phuric acid cars are not clear; (4) Conductor Farrell operated his
train in the customary manner; (5) the Conpany has condoned speeding
violations in the past; (6) the discipline is inappropriate and not
consistent with that assessed others for simlar conduct; (7) there was no



evi dence presented at the investigation that speed caused the derail nment;
(8) the speed recorded i nformati on downl oaded from CNR 5677 is inaccurate;
and (9) proper consideration was not given to Conductor Farrell's |ong
service and exenplary record.

The Union requests that the discipline against Conductor Farrell be
reduced and that he be nade whole for |ost earnings and benefits resulting
fromthe suspension.

The Conpany declined the Union's request.

FOR THE UNI ON: FOR THE COWVPANY:
(SGD.) P. G KON NG (SGD.) M J. RESTOULE
GENERAL CHAI RVAN FOR: DI RECTOR, HUMAN RESOURCES
There appeared on behal f of the Conpany:
M J. Restoule - Manager, Labour Rel ations, North Bay
L. Marcella - Director, Human Resources, North Bay
T. McCarthy - Training O ficer, North Bay
And on behal f of the Union:
P. G Koning - General Chairman, North Bay
Wn Ross - Local Chairperson - Bus, North Bay
K. L. Marshall - General Chairman (retd), North Bay

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes, beyond controversy, that
the grievor's train derailed at m|eage 4.3 of the Temagam Subdi vi sion on
June 19, 1998. While the Union challenges to sone degree the accuracy of
the information downl oaded from the event recorder on the grievor's
| oconotive, there does not appear to be any dispute that the derail nment
occurred within an area where his train's perm ssible speed was reduced to
six mles per hour. | amsatisfied, on the bal ance of probabilities, that
the grievor's train entered the slow order territory at a speed of
twenty-nine mles per hour. The Conpany's investigation into the cause of
the derailment concludes, in ny view correctly, that the derail ment was
caused by the novenent's excessive rate of speed. The report contains, in
part, the follow ng concl usion:

Cause: Excessive speed into an unstable track structure

NOTE: 6 nph slow order was in place to protect the weak track,
however it was unable to sustain the excess speed/braking and
resulting force devel oped by Train 520.

The derail ment caused the Conpany to exam ne nore extensively the record
of the grievor's train novenents both on train 151 north, June 18, and the
return trip of train 250 south, on June 19, when the derail ment occurred.
The records disclosed that the grievor's novenment was in violation of
speed restrictions on a nunber of occasions during both trips, and that
the grievor's train proceeded through a nunber of towns at a rate of speed



well in excess of twenty mles per hour which was then the required speed
for carrying dangerous goods through any city, town or village. It is
common ground that the grievor's train included | oaded sul phuric acid cars
and that it travelled through several towns at speeds as high as
forty-three mles per hour.

The derail ment caused the Conpany loss in excess of $200,000.00, and
resulted in a substantial delay of passenger service for the period of
time the track was out of service. Based on the entire record of
violations found to have been comnmtted by the grievor, both outbound on
train 151 and returning on train 250, and having particular regard to the
seriousness of the derailnment which occurred, the Conpany assessed a
ni nety day suspension agai nst Conductor Farrell.

The Union does not submt that the grievor should not be subject to
discipline. It maintains, however, that given the record of discipline
previously assessed for enployees involved in overspeed, the better course
woul d have been to assess denerits against M. Farrell, albeit in a
substantial nunber. It stresses the grievor's long service, noting that he
has been enpl oyed by the Conpany since April of 1965, and the fact that he
has never previously been disciplined for speeding violations. The Union
al so questions to what extent the derail ment m ght have been caused by a
"sun kink" in the rail, a fact which would be admttedly undetectabl e once
the derail ment occurred.

The Union stresses that in the past the Conpany has dealt with initia

speeding infractions by placing a warning letter on the enployee's file.
In that regard it points to the exanple of Engi neman Hofferd. It appears
that in his case a warning was given for a first speeding infraction,

fifteen denmerits for a later second infraction involving overspeed, and
finally a thirty day suspension when Engineman Hofferd was finally
involved in a derail ment when his train exceeded a ten mle per hour speed
restriction on the Mettagam Spur. The Union asserts that the facts
relating to the derail nent experienced by Conductor Farrell would justify
a simlar approach consistent with principles of progressive discipline.

The Arbitrator has sone difficulty with that submssion. It is, to be
sure, true that notions of progressive discipline should generally be
applied in the workplace. It is also true, however, that a first
infraction of great seriousness can justifiably result in a far heavier
penalty than m ght otherw se be the case. In such matters each individua
grievance nust be assessed on its own nerits, with due regard to all of
the el enments invol ved.

The material before the Arbitrator establishes that at the time of the

grievor's blatant disregard of the speed Ilimts on the Temagam
Subdi vi sion the Conpany had placed enployees on notice that it was
commencing a canpaign to nore strictly enforce speed limts in its

operations. It appears that to that end a supervisor equipped with a radar
gun was monitoring train novenents on a random basis. Additionally, as



noted above, the record reveals that the grievor's overspeed at the
| ocation of the derailnment was not in the nature of an isolated event. The
docunmentary evi dence obtained from the event recorder confirnms that a
substantial number of slow orders were routinely disregarded by the
grievor on sone eight occasions over the course of both trips, in addition
to the apparent disregard of the maxi mum perm ssible speeds for the
transit of dangerous goods through towns and villages. Setting aside the
i ssue of the dangerous goods which the Union submts was a rule generally
di sregarded and not strictly enforced by the Conpany, the grievor was
neverthel ess involved in a consistent pattern of disregard of slow speed
orders both on the northbound and sout hbound I egs of his trips on June 18
and 19, 1998, until his train finally derail ed.

This O fice appreciates the inportance of the observation of cardina
rules in relation to the safe operation of trains, and has had occasion to
consider the appropriate neasure of discipline in such circumstances
el sewhere within the industry (see CROA 2161). In the instant case | am
satisfied that the Conpany placed enployees on notice that speeding
infractions were a matter to be taken seriously, that the grievor was in
bl atant disregard of that concern and that a substantial degree of
discipline, well in excess of a warning for a first offence, was anply
justified in the circunstances of this case. | aminclined to agree with
t he suggestion of the Conpany that but for the grievor's prior record and
length of service a nore severe neasure of discipline mght have been
justified. Nor do I find in the material before nme any violation of the
grievor's procedural rights under the investigatory provisions of the
coll ective agreenent. It is clear that the decision to assess the ninety
day suspension against M. Farrell was not taken until all of the evidence
was fully obtained and reviewed in a manner consistent wth the
requi renments of the collective agreenent.

In the result, the grievance nust be di sm ssed.

Sept enber 21, 1999 M CHEL G PI CHER
ARBI TRATOR



