CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3076
Heard in Montreal, Thursday, 16 Septenber 1999
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
DI SPUTE:

Cl ai m on behal f of the Fnpl oyees of Production Gang 3P4.

EX PARTE STATEMENT OF | SSUE:

On April 9, 1996, the grievors were notified that they were to be provided
with notel accommodation (as provided for in article 22.1 of Agreenent 10.
1). At the sane tinme, they were told that their starting tinme would not
begin (and end) at the designated notel but would start and end at vari ous
| ocations on the Region as determ ned by the Conpany.

The Union contends that (1.) The starting and ending times of these
enpl oyees shoul d properly have been at the Conpany designated notel; (2.)
The Conpany is in violation of articles 2.11 and 22.1 of Agreenent 10. 1
and has unjustly dealt with the enployees involved in violation of article
18. 6 of Agreenent 10. 1.

The Union requests that the grievors be made whole for any | osses incurred
as a result of this matter,

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD

(SCO.) R. A. BOWDEN

SYSTEM FEDERATI ON CENEM. CHAI RMVAN

There appeared on behal f of the Conpany:

D. A Watson Consul tant, Montreal

D. Laurendeau Labour Rel ations Associ ate, Montreal
P. Marquis Labour Rel ations Associate, Toronto
Scott Hohne*s Supervisor, Track Services

Caroline G| bert Stagiaire
And on behal f of the Brotherhood:

R, A. Bowden System Federati on General Chairmn, Otawa
J. Rioux Director of Research, Otawa

D. W Brown General Counsel, Otawa

P. Davi dson Counsel, Otawa

AWARD OF THE ARBI TRATOR

This grievance concerns the application of article 2.11 of the collective
agreenent, That provision relates to the starting tinme and finishing tinme
of an enpl oyee's work day and provides as foll ows:

2.11 Enpl oyees' tinme will start and end at designated tool houses,
outfit cars or shops. Where local conditions necessitate it
tenmporarily, other designated assenbly points may be established by
mut ual agreenent between the appropriate representatives of the

Br ot her hood and t he Conpany.

The facts giving rise to the grievance are not in dispute. In accordance
with normal practice the Conpany established production gangs throughout
Eastern Canada in the spring of 1996. Traditionally production gangs were
housed in outfit cars, normally stationed near the work site, and their
wor king day was timed fromtheir departure fromthe outfit cars and their
return to that location. In point of fact there was relatively difference
bet ween t he geographic |l ocation of the outfit cars and the point at which



t he enpl oyees comrenced their work. QOccasionally enpl oyees. were housed in
hotels or notels, which were generally treated as a substitute assenbly
poi nt for pay purposes.

In the spring of 1996, however, the Conpany nmade a change. It determ ned
that crews, including the crew whose treatnent gives rise to this
grievance, which was assigned to performwork at Belleville, Trenton and
Brantford, would be housed in notel acconmopdations. Although traditionally
enpl oyees so housed were deened to commence their shifts upon departure
from the notel |ocation, and to conclude their work upon return to the
sanme place, by the wording of its job bulletin, the Conpany inplenented a
change in practice whereby the foll ow ng was stated:

VWhere no Atco provided start and stop tinmes will be at designated job
Site.

The Brot herhood submts that the Conpany's unil ateral designation of the
comrencenent and endi ng point of the working day as being the job site, as
opposed to any other |ocation than the designated tool houses, outfit cars
or shops contenplated within article 2. 11, constitutes a violation of the
col l ective agreenent, The Brotherhood further stresses that there was no
di scussion or negotiation with the Brotherhood to seek nutual agreenent
for establishing any other designated assenbly point.

The Conpany submts that it has not violated the collective agreenent. In
particular, it stresses that it has provided accommpdations of a type
contenpl ated by article 22.1 of the collective agreenent, where specific
all owance is made for neals and the paynent of accommpdati ons based on
doubl e occupancy or “reasonable expenses for neals and |odging” as
provi ded therein. The Conpany al so makes reference to CROA 2571 where it
was found that a welder foreman in the enploy of Canadian Pacific Ltd.
headquartered at Ham | ton and wor ki ng at Branpton, and housed at a notel,
was not entitled to claimpaynment for hours spent detained at the notel.
In that case the grievance was dism ssed with the Arbitrator commenti ng,
in part, as follows:

In the Arbitrator's view the case put forward by the Brotherhood is
not conpelling. Firstly, the purpose of article 2.11 appears, on its
face, to relate to giving clear definition to the start and end of
enpl oyees' working days, for the purposes of tinekeeping, It does not
speak directly to the circunstance of enployees who, Ilike M.
M tchel |, are regularly assigned to wrk away from their
headquarters, and have for many years, w thout objection by the
Br ot her hood, been conpensated in the way M. Mtchell was. It would
appear well accepted, as evidenced by the |ong standi ng practice of
the parties, that article 2. 11 does not contenplate the
circunstances in which the grievor was assigned. For that reason it
cannot be invoked to sustain M. Mtchell's claim

The Conpany al so notes CROA 1570, a case involving these same parties
where the Brotherhood' s claimfor the paynment of travel time for enpl oyees
commuting to a work site from notel accommodation on a Conpany bus. in
that case the Arbitrator found that there was no violation of article 11
of the collective agreenent.

| turn to consider the nmerits of the dispute. In doing so, | cannot agree
with the Conpany that the conclusions and principles discussed in either
CROA 1750 or CROA 2571 are of great utility for the purposes of the
di spute at hand. CROA 1570 concerned a different issue, a claimfor trave
al l owmance under article 11, entitled “Travelling or Detained on Orders of
the Conpany". That dispute did not concern the application or
interpretation of article 2. 11 of the collective agreenent, as does the
instant grievance. Simlarly, in CROA 2571, although article 2.11 was
pl eaded and considered, the conclusion of the Arbitrator was that it
sinmply had no application whatsoever to the circunstance of a wel der whose
general ternms of enploynment have consistently involved itinerant service



away fromthe welder's hone headquarters. In that circunstance article 2.
11 was found to have no application.

Needl ess to say, in any industrial environnent a nost critical feature of
any collective agreenent are those provisions which govern paid hours and
days of work. Few provisions are nore inportant to individual enployees,
as they necessarily define the enpl oyees’ work opportunities and earnings,
including entitlement to such premunms as overtine, holiday pay and
vacati on pay. When the instant collective agreenent is exam ned, there is
virtually no other provision than article 2.11 which assists in
identifying the commencenent of the work day for enployees who
traditionally work in gangs, frequently at renote |locations and on a
season basis, perform ng schedul ed track mai ntenance projects. Aticle 2.
11, obviously negotiated in a time when outfit cars were the common form
of accommodati on, clearly mandates that the work tinme of enployees is to
start and end at their residential outfit cars. The only exception to that
rule is where local conditions would justify other designated assenbly
points. In that circunstance, however, different starting and ending tines
for the work day of enpl oyees can be established only "by nutual agreenent
bet ween t he appropriate representatives of the Brotherhood and the
Conpany".

Plainly, there was no nutual agreenent with respect to identifying any
alternative assenbly point for the enployees who are the subject of this
grievance, Indeed, it would appear that the Brotherhood was never given
notice of any change, save as appeared in the job bulletin.

The position of the Conpany woul d succeed, of course, if the intention of
article 2. 11 could be read as to apply only where outfit cars are
utilized. If that were the wording of the provision, it would arguably be
left to the discretion of managenent to determ ne the start and finish of
an enpl oyee' s day, absent any other provision in the collective agreenent.
That, however, is not the way the article is worded. And the history of
its application suggests otherwi se. It does not appear disputed that in
sone circumstances where nodul ar buildings known as 'nomad canmps" are
utilized, instead of outfit cars, the start and end of the working day is
calculated from the nomad canps. It also appears that prior to this

grievance, it was comon for the Conpany, as indeed appears to be
uni versal in Western Canada, to calculate the working day fromthe tine of
departure from hotel or notel accommpdations, until return to the sanme

point at the end of the day.

In the circunstances of the instant case, it is clear that the Conpany
departed from the prior practice, and that it violated the express
requirenments of article 2. 11 in that it failed to seek or reach agreenent
with the appropriate representative of the Brotherhood in establishing the
- work site as the designated assenbly point for the purposes of the start
and end of the enployees working day.

The grievance nmust therefore be allowed. The Arbitrator finds and decl ares
that the notel acconmodation which substituted for outfit cars nust,
absent any other agreenment, be taken as the designated site for the
pur poses of the start and end of the working day. The Arbitrator further
directs that the grievors be conpensated for all lost tinme. The Arbitrator
deens it unnecessary to make any comment upon the Brotherhood' s claimthat
t he enpl oyees were -unjustly dealt with in violation of article 18.6 of
the collective agreenent, as that claim would, in any event, be
inarbitrable (see CROA 2939).

Decenmber 17, 1999
M CHEL G PICHER
ARBI TRATOR



