CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3079
Heard in Montreal, Tuesday, 11 January 2000
concerni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
EX PARTE
DI SPUTE:

The issue in dispute involves M. J.P. Paul aharju (juhani) of Chapleau,
Ontario who was notified on January 5, 1999, by notice of form 104, that
he was di sm ssed from Conpany servi ce.

EX PARTE STATEMENT OF | SSUE

On January 5, 1999, M. Paul aharju received two (2) form 104s advi sing as
fol |l ows:

Pl ease be informed that your record has been debited with 30 denerit
marks for failing to apply and ensure that sufficient hand brakes
were properly applied resulting in standing equi pnent being |eft
unattended and i nproperly secured at AT&L Lafrenierre Lunber, JE
Martel Lunber and Chapl eau Lunber; a violation of CROR Rule 106, GO
Section 14 Item 1. 1 Circular 042 dated May 27, 1998, at Chapl eau,
Ontari o, December 10, 1998 (THI RD OFFENCE).

By separate notice of a second form 104 M. Paul aharju was advi sed as
fol |l ows:

Pl ease be informed that you have been Di sm ssed from Conpany Service
for the accunul ati on of denerit marks under the Brown System of
Di scipline , at Chapleau, Ontario.

The subject of this dispute involves the incident, which occurred on
Decenmber 10, 1998. M. J.R  MKnight and M. R Fortier conducted
proficiency tests at three lunber mlls in the Chapleau area. They were
testing conpliance with the provisions of CROR Rule 112 and GO, Section
14.

On Decenber 21, 1998 the Conpany conducted a formal investigation as
prescribed by article 33 of the collective agreenent. On January 5, 1999
di sci pline was issued to M. Paul aharju as noted above.

The Uni on maintains the Conpany failed to view his entire work record when
they relied upon the doctrine of culmnating incident to inpose the
di sciplinary penalty of discharge. The incident l|leading up to John's
di sm ssal can be solely attributed to a nedical condition aggravated by
personal problenms. Evidence of this was disclosed too the Conpany at the



time of the investigation and subsequently validated in medical reports.

In view of the above, the Union respectfully requests that M. Paul aharju
be reinstated into Conpany service wll full conpensation for |ost
ear ni ngs and benefits.

The Conpany has declined the Union's request.

FOR THE COUNCI L:

(SGD.) D. A. WARREN

GENERAL CHAI RPERSON

There appeared on behal f of the Conpany:

R. Smth - Labour Relations O ficer, Calgary
S. Seeney - Manager, Labour Rel ations, Cal gary
S. Bell - Manager, Road Operations
And on behal f of the Council:
D. A Warren - CGeneral Chairperson, Toronto
R. Saarinen - Local Chairperson
D. Cenereux - Vi ce-General Chairperson
K. A. Lane - Legislative Representative
J. P. Paulaharju - Gievor

AWARD OF THE ARBI TRATOR

It is not disputed that M. Paulaharju was liable to discipline for
failing to properly apply sufficient handbrakes in the circunstances
| eading to the notices delivered to himon January 5, 1999. It is also not
deni ed that he had received previous discipline for a simlar infraction,
and his disciplinary record stood at fifty-five denmerits prior to the
assessnment of thirty demerits, which resulted in his discharge. The sole
issue in these proceedings is whether there are mtigating circumstances
whi ch would justify a reduction of penalty.

After close consideration of the material filed, the Arbitrator is
satisfied that this is a case for fashioning a |ast chance alternative.
The grievor is not a long service enployee, having approximtely ten
years' service. The record discloses, however, that in the initial years
of his enploynment M. Paul aharju was close to an exenplary enpl oyee. Hired
i n August of 1988 he had received only a single caution for his failure to
be available for work, wuntil June of 1997. On June 14, 1997 he was
i nvolved in an incident which included a cardinal rules infraction in the
nmovenment of his train, resulting in forty-five denerits. H s disciplinary
probl ens were conpounded in July of 1998 when he received twenty denerits
for failing to properly secure a diesel engine on June 1, 1998 and in
Novenmber of 1998 when he received a further ten denmerits for an earlier
i nci dent which involved the failure to apply sufficient hand brakes to a
cut of seventeen rail cars.

The record before the Arbitrator indicates a clear correspondence in tinme
bet ween the events for which the grievor was disciplined and docunent ed



personal stress and anxi ety which he suffered, and for which he received
prof essi onal treatnment, pronpted by the disintegration of his marriage.
The record reveals that M. Paul aharju sought professional help as early
as June 12, 1997 when, by his own initiative he enlisted the services of
clinical psychologist Dr. Ellis Quarshie of Chapleau Health Services. A
letter fromthe clinical psychologist confirms that the grievor suffered
depression, anxiety, sleep deprivation and difficulty in concentration and
job performance related to enotional problems caused by marital
difficulties with his comon law wife, which difficulties continued
t hrough 1997 and 1998. The docunentation reveals that those problens have
ultimately been resolved. Both the opinion of Clinical Psychol ogist
Quarshie and the report of a psychiatrist, Dr. Joseph E. Blustein, confirm
that the grievor has overcone his problens of depression and anxiety, and
is fit toreturn to work.

In the circunstances the Arbitrator is satisfied that the interests of the
Conpany can be adequately protected by a return to work of the grievor,
subject to certain conditions. In comng to that conclusion | amsati sfied
that the grievor did suffer froma docunented psychol ogical disability for
whi ch he should be allowed a degree of accommdation, in keeping wth
princi ples mandated by the Canadian Human Rights Act. The Arbitrator
therefore directs that the grievor be reinstated into his enploynent, wth
his disciplinary record to stand at fifty-five denerits, and with the
period from the time of his discharge to his reinstatenment to be
regi stered as a suspension. In the discretion of the Conpany the grievor
may be denoted and restricted to the position of brakeperson or yard
hel per for the period of one year following his reinstatenent, to all ow
for a period of reasonable reorientation and nonitoring of his work.

January 14, 2000
M CHEL G PI CHER
ARBI TRATOR



