CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3082
Heard in Montreal, Wednesday, 12 January 2000
concerni ng
VI A RAI L CANADA | NC.
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
EX PARTE
Dl SPUTE:

The Corporation's failure to conply with their contractual letter to the
Br ot her hood dated June 12, 1998, relative to subm ssion of quarterly |unp
sum paynents of $37,400.00 to the Brotherhood for the adm nistration of
the collective agreenent adm nistration fund and the betternent of | abour
relations.

EX PARTE STATEMENT OF | SSUE:

On June 12, 1998, the Brotherhood and the Corporation signed a new
coll ective agreenent for a duration of three (3) years. On July 1, 1998
the new coll ective agreenent was inpl enented.

On Septenber 29, 1998 the Brotherhood sent a letter to the Corporation
requesting the first installnment of the quarterly lunp sum paynent
($37,400.00) as specified in the Corporation's letter to the Brotherhood
dated June 12, 1998. The Corporation did not respond to the Brotherhood' s
Septenber 29th letter.

On Novenber 2, 1998 the Brotherhood sent the Corporation a second request
for the first lunmp sum quarterly paynent. On Novenber 2, 1998 the
Corporation sent the Brotherhood a letter which stated in part, as
foll ows:

You have neglected to advise to whomthe installment cheque is to be
delivered. Wth this information we will be pleased to forward the
I nstructions required.

On Novenber 16, 1998 the Brot herhood sent the Corporation the correct nane
and mailing address as requested in their letter to the Brotherhood dated
November 2, 1998.

On  Novenber 16, 1998 the Corporation sent the Brotherhood an
interpretation of their June 12, 1998 letter to the Brotherhood and al so
further refused to submt the first lunp sumquarterly paynment to Genera

Chai rman Bradford E. Whod at 2 Dartnmouth Road, suite 2 10, Bedford, Nova
Scoti a, B4A 2K7.

On Novenber 17, 1998 the Brotherhood advised the Corporation that it
di sagreed with their interpretation of their letter to the Brotherhood
dated June 12, 1998.



The Corporation continues to refuse to conply with their letter dated June
12, 1998.

FOR THE BROTHERHOOD

(SGD.) B. E. WOOD

GENERAL CHAI RVAN

There appeared on behal f of the Corporation:

E. J. Houli han - Sr. Manager, Labour Rel ations, Montreal
B. E. Wods - Director, Human Resources & Labour Rel ations,
Montr ea
G. Benn - Labour Rel ations Officer, NMontreal
And on behal f of the Brotherhood:
B. E. Wod - General Chairnman, Halifax

AWARD OF THE ARBI TRATOR

This dispute involves the disbursement and distribution of the nonies
allotted to the Brotherhood in the form of a collective agreenent
adm ni stration fund established by agreement between the parties, as
reflected in a letter dated June 12, 1998, the ternms of which are
i ncorporated within the collective agreenent. The letter in question reads
as follows:

In National Negotiations between the Brotherhood of Loconotive
Engi neers and the Corporation, a proposal was put forward by the
Union for a Collective Agreenent Adm nistration Pund.

As a result of the proposal and the ensuing discussions, the
Corporation has agreed to a lunp sum anmount of $37,400.00 payable
quarterly to the General Chairnman of the Brotherhood of Loconotive
Engi neers for the admnistration of the collective agreenment and
betterment of | abour relations.

It is common ground that the |unp sum payable annually is a single sum of
$37,400. Portions of it are to be disbursed on a quarterly basis.
Difficulty arose, however, in the initial admnistration of the provision.
Firstly, while the letter speaks to paynent being made to the "Genera
Chairman" in the singular, it is comon ground that the nonies are
intended to benefit the nmenbers of the Brotherhood separately represented
by its three regional general chairnmen, M. Bradford E. Wood and M. John
Tofflemre, both, of whom are responsi ble for segments of Eastern Canada,
and M. M ke Sinpson, General Chairman responsible for Western Canada.
VWhile initially grievances filed by the Brotherhood took issue with the
amount which was payable, it is now not disputed that the Corporation's
obligation is limted to the paynent of a total sum of $37,400. yearly,
system wi de. The instant dispute remains, however, by reason of the fact
that the Brotherhood' s general chairnen do not thenselves appear to be
agreed on the nethod of delivery of the funds, nor on their allotnment as
anong the three jurisdictional regions.



It appears that all three general chairnmen separately grieved the issue.
Wi | e the nonies have not yet been paid, the Corporation's representative
advises that it has tentatively agreed to settlenent of the grievance
filed by M. Tofflemre by the paynent to him of a sum calculated on a
rat eabl e percentage of the nunber of enployees he represents. The instant
grievance, filed by M. Wod, takes issue with that approach, and requests
that the Arbitrator direct the nonies to be paid to the Brotherhood's
nati onal headquarters, for such distribution as nmy ultimtely be
established within the Brotherhood itself

The Arbitrator can readily understand the frustration of the Corporation
in the face of this matter. The evidence provided by M. Bannon Wods,
Director of Human Resources and Labour Rel ations, indicates that it is his
belief that during negotiations the Brotherhood' s <chief national
negoti ator responded to his question at the bargaining table as to how the
moni es shoul d be di sbursed by commenting that they should nost certainly
not be sent to the national headquarters, and perhaps it would be best to
send the noney to M. Tofflemre for distribution, as he was responsible
for the | argest segnent of the nenbership. In fairness, M. Wods states
that the negotiator now appears to have no recoll ection of that comrent.
In the result, there is at best cloudy extrinsic evidence as to what, if
anyt hing, was adverted to between the parties with respect to di sbursenent
at the tine of the agreenent to establish the fund.

It does not appear disputed, as advanced by the Corporation, that the
formula which led to the lunp sumfigure is based upon a cal cul ati on of
Si X cents per conpensated enpl oyee hour across the bargaining unit, based
upon a simlar provision in the collective agreenent of another union. On
the whole, | amsatisfied that the Corporation has at all tinmes dealt with
this issue in good faith, and in a manner consistent with its own beli ef
that the spirit of the fund would suggest that it should be disbursed
anong the three general chairnmen on a rateable basis corresponding to the
strength of their respective nenbership. When reference is had to the
| anguage of the letter, however, it is clear that there is nothing on its
face which woul d support the conclusion that the nonies involved are to be
di sbursed anong the three general chairnmen on any particul ar basis. Nor
does the extrinsic evidence, limted as it is, give any significant
gui dance in that regard.

In these circunstances the Arbitrator is satisfied that it is appropriate
to revert first principles. The Brotherhood is party to a collective
agreenent in which it has agreed to be recipient of the lunp fund of
$37,400. It is plainly incunmbent upon any party to a collective agreenent
to exercise good faith to allow the other side to properly performits
obligations. In the instant case | am satisfied that the obligation of the
Corporation to disburse the lump sumis conditional upon its receiving
reasonabl e an coherent instructions from the bargaining agent at to the
met hod of its transfer and distribution. In this case those instructions
must cone fromthe signatory bargai ning agent, which is not the national



headquarters of the Brotherhood, but rather the union in the persons of
the three general chairnmen who are signatories to the «collective
agreenent, including the terms of the letter of June 12, 1998. In ny view

the Corporation cannot, in these circunstances, purport to nake a
settlement with one of the three general chairnmen which can be said to be
i n proper

satisfaction of the obligation contracted with all three Brotherhood
of ficers. Specifically, there is nothing in the |anguage of the letter of
June 12, 1998 which would, to the Arbitrator's satisfaction, justify the
tentative settlenment reached with M. Tofflemre, although there may
obvi ously be a conpelling argunent in support of that fornula.

In the instant case | am satisfied that there is an inplied obligation
upon the bargai ning agent, in the person of all three general chairnen, to
give a single and uncontradictory instruction to the Corporation as to the
met hod of disbursement of the fund, ironically intended to assist the
betternment of |abour relations. Until such tine as a clear and unequi vocal
direction, in witing and signed by all three general chairnmen, is
provi ded, the Arbitrator cannot find that the Corporation has violated its
obligation to disburse the nonies of the fund.

In the circunstances the Arbitrator finds no violation of the collective
agreenent, and directs that the Corporation retain the funds in question,
to be transferred to the Brotherhood only upon the providing of a clear
and consistent witten direction as to its disbursenent and distribution,
signed by all three general chairnmen. Should the Brotherhood continue to
fail in its obligation to the point of an arguable abandonment or
per manent frustration of contract, the matter may be spoken to.

January 14, 2000 M CHEL G PI CHER
ARBI TRATOR



