CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3083
Heard in Montreal, Wednesday, 12 January 2000
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)
EX PARTE
DI SPUTE:

The Company's refusal to issue a material change notice to the Brotherhood
for the elimnation of assignnent 584 which operated between Taschereau
and St. Jerone, Quebec.

EX PARTE STATEMENT OF | SSUE

On Novenber 2, 1998 the Conpany sold the Monfort Subdivision to the Quebec
Gati neau Railway. As a consequence of this line sale the Conpany abolished
assi gnnment 584. The Brot herhood subsequently requested a material change
notice from the Conpany. The Conpany refused the respond to the
Br ot her hood' s request.

The Brotherhood filed a Step Il grievance with the Conpany. The Conpany
has declined the Brotherhood' s grievance.

FOR THE COUNCIL: (SGD.) B. E. WOOD GENERAL CHAI RVAN
There appeared on behal f of the Conpany:

D. Laurendeau - Labour Rel ati ons Associ ate, Montreal
D. Parent - Assi stant Superintendent - RDP
And on behal f of the Council:
B. E. Wod - General Chairnman, Halifax
A. Picard - Local Chairman

AWARD OF THE ARBI TRATOR

This dispute arises out of the sale by the Conpany of part of the Mnfort
Subdi vi sion to the Quebec Gatineau Railway. The Council asserts that that
the sale of the territory, which resulted in the loss to its nmenbers of
work in relation to road assi gnment 584, constitutes a material change for
which the Council was entitled to a formal notice, and attendant
procedures, pursuant to article 78.2 of the collective agreenment. The
Council would seek to obtain for nmenbers adversely affected by the change
the opportunity to negotiate, or alternatively arbitrate, terns and
conditions fashioned to mnimze the adverse inpact upon the enpl oyees
affected. Article 78.2 of the agreenent reads, in part, as foll ows:

78.2 In all other cases of material changes in working conditions
which are to be initiated solely by the Conpany and whi ch woul d have
significantly adverse effects on enpl oyees, the Conpany will:



(a) Gve at least 120 days' advance notice to the Union of any
proposed change, with a full description thereof and details as to
the antici pated changes in working conditions; and

(b) Negotiate with the Union neasures to mnimze any significantly
adverse effects of the proposed change on enpl oyees;

It is common ground that prior to Septenmber of 1996 assignnment 584 was a
regul ar assignnment working five days per week, wth an, established
starting time. Thereafter, however, it becane a tenporary assignnment.
Bet ween October of 1996 and January of 1998 assignment 584 was operated on
a two day a week basis, with occasional extra assignnments as needed.
Thereafter, in February of 1998 it was augnented to a tenporary assignnent
on a three day a week basis, a status which remained in place until the
abol i shment of the assignnent with the sale of the territory to the Quebec
Gati neau Railway, which comenced operations on the subdivision effective
Novenmber 2, 1998.

There is sone dispute between the parties as to whether the Conpany is
required to provide a material change notice with respect to the cessation
of a tenporary assignnent, in any event. The Conpany submits that it has
never followed the practice of dealing with the cancell ation of tenporary
assignnents within the franework of a material change notice. However that
may be, the Arbitrator finds it unnecessary to deal with that aspect of
the dispute for the purposes of this grievance, which in nmy view nust be
fully disposed of on the basis of the reasons which follow.

As the party pursuing a claim under the terns of article 78.2 of the
col l ective agreenent the Council bears the onus of proof To bring itself
within the terns of the article the Council nust establish that there has
been a material change, that it was initiated solely by the Conpany and
that it "... would have significantly adverse effects on enployees". This
O fice has had prior occasion to consider the neaning of significantly
adverse effects. In CROA 1167 the followi ng conments appear

In considering the second factor referred to above | am also
satisfied that it would not suffice for the Trade Union to show t hat
t he engi neers involved were nerely adversely affected by the proposed
changes. The Trade Union nust denonstrate "significantly" adverse
effects. That is to say, it nust be established that such proposed
changes in working conditions wll have the adverse effect of
rendering the engineer redundant or superfluous to the Conpany's
manpower exi gencies or otherw se underm ne his job security.

A simlar note was struck in CROA 2364, where the follow ng comment is
found with respect to the material change provision in the collective
agreenment then in effect between the sanme parties:

That provision is, | think, drafted in contenplation of



m ni m zi ng real consequences on individual enployees whose |ives are
negatively inpacted in a neaningful way, as regards their earnings,
their work opportunities, the possibility of denmotion, |ay-off and
the |ike.

In the instant case, the Council brings no evidence to the table wth
respect to any enpl oyee having suffered adverse effects by reason of the
abol i shment of tenporary assignnent 584. It is conmon ground that the | ast
enpl oyee to operate the assignnment, other than from the spareboard,
Locompti ve Engi neer Dumas, did not suffer any |loss in respect of earnings
and work opportunities by reason of the change. The wuncontradicted
subm ssion of the Conpany is that in fact M. Dumas' earnings increased in
the year followng the abolishnent of assignnment 584. Nor can it be
inferred, much | ess concluded, that adverse effects were visited upon any
junior enployees. The record discloses that the nunber of regular
| oconotive engineer positions on the Second Seniority District in fact
increased from thirty-six positions to thirty-seven at the 1998 fall
change of time. Over the sanme period the spareboard remi ned constant,
with five enpl oyees both before and after the fall change of tinme table.

There is, very sinply, no objective evidence of any adverse effect on any
enpl oyee by reason of the cancellation of assignment 584 on the Monfort
Subdi vi sion, much |ess evidence upon which a board of arbitration can
conclude that any enployee suffered "significantly adverse effects" as
understood within the meaning of article 78.2 of the collective agreenent,
interpreted in light of the awards of this O fice in CROA 1167 and 2364.
In all of the circunstances | am satisfied that the Council has failed to
di scharge the onus of proof which is upon it in this claim The grievance
nmust therefore be di sm ssed.

January 14, 2000 M CHEL G PI CHER
ARBI TRATOR



