CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3084
Heard in Montreal, Wednesday, 12 January 2000
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)
EX PARTE
DI SPUTE:

The Conpany's refusal to renove twenty (20) denerits formthe work record
of Loconotive Engineer Alain Lacroix and the Conpany's violation of
article 73. 1 (B) of Agreenment 1. 1.

EX PARTE STATEMENT OF | SSUE

On Septenber 23, 1998 the grievor was working as |oconmotive engi neer on
train M36921-23. During the grievor's tour of duty the in charge yard
coordi nator instructed the grievor and his crew to place ten (10) cars in
track MAMO5 which resulted in the derailment of several cars and |ight
danmage to ot her adjacent tracks.

On October 5, 1998 the grievor was required to provide a formal enployee
statenment concerning the derailnment. The Conpany subsequently i ssued
twenty (20) to the grievor for not following the instructions of the in
charge yard coordi nat or

The Brotherhood submtted the required grievance to the Conpany on behal f
of the grievor. The Conpany has declined the Brotherhood' s grievance.

FOR THE COUNCI L:

(SGD.) B. E. WOOD

GENERAL CHAI RMVAN

There appeared on behal f of the Conpany:

D. Laurendeau - Labour Rel ati ons Associ ate, Montrea
D. Parent - Assi stant Superintendent - RDP
And on behal f of the Council:
B. E. Wod - General Chairnman, Halifax
A. Picard - Local Chairman

AWARD OF THE ARBI TRATOR

The issue at hand is whether the grievor was instructed by the traffic
coordi nator to push a cut of cars fromhis incomng train into track MA5
of Taschereau Yard on Septenmber 23,1998. It is conmmon ground that the
track in question had sufficient space for the ten cars to be sinply
dropped and coupl ed, wi thout being pushed. They were in fact pushed by the
grievor, on direction fromhis conductor, resulting in the derailnment of a
nunber of cars |ocated on the track, as well as sone damage to adjacent



tracks.

It is rare for a grievance to be resolved on the basis of the burden of
proof, but this is such a case. The Arbitrator is confronted with two
categorically different accounts of what transpired. Loconotive Engi neer
Lacroi x and his conductor have both provided statenents that they were
expressly directed by Traffic Coordinator Lanthier to both couple and push
their cars into track MAD5. The traffic coordi nator denies that version of
events, and is apparently supported in his recollection of his statenents
by two enpl oyees who are said to have been present in the vicinity when he
gave his radio instructions to the grievor and crew. He maintains that he
merely instructed the crewto drop the cars, and not to push them

The account of M. Lacroix is that after coupling the cars in track MAO5,
hi s conductor asked himby radio to conmunicate to the traffic coordi nator
to see if it would be necessary to put air in the cars. According to M.
Lacroix the traffic coordinator responded in the affirmative. The grievor
was then advised by his conductor that the air hoses were not connected
and that he should accordingly advise the traffic coordinator. M. LacroiXx
states that when he relayed that communi cation the response of the traffic
coordi nator was "Pousse ¢a comme ¢a", which he took to be a direction to
push forward, He proceeded to do so until the derail ment resulted.

In this matter the Conpany bears the burden of proof. If the evidence in
support of the Conpany's case is equally balanced by the evidence to the
contrary, the doubt nust be resolved against the party with the burden of
proof. | amsatisfied that in the instant case that nust be the outcone.
If it were necessary to so rule, | would in any event prefer the
recol l ection of the two crew menbers, rather than the traffic controller

as they had greater reason to advert to the instr-uctions given to them

The grievance is therefore allowed. The Arbitrator directs that the twenty
denerits assessed agai nst Loconotive Engi neer Lacroix be struck fromhis
record.

January 14, 2000
M CHEL G PICHER
ARBI TRATOR



