CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 3086
Heard in Montreal, Thursday, 13 January 2000
concer ni ng
CANADI AN PACI FI C RAI LWAY COWVPANY
and
BROTHERHOOD OF MAI NTENANCE OF VWAY EMPLOYEES
EX PARTE
DI SPUTE

The Conpany s proposed reorgani zation of its Transcona Rail Yard and
CV,,rR Pl ant,

EX PARTE STATEMENT OF | SSUE:

The Conpany advi sed the Brotherhood that it intends to sell its Transcona
Rail Yard and CWR Plant to a contractor, Progress Rail, and to have
CP/ BMWEE nenbers perform both the welding work at the Plant and all of the
work in the associated Rail Yard (including, but not limted to, materi al

handling, sorting, supply and distribution). Subsequent t this, on
Sept enber 30, 1999, the Conpany issued a notice pursuant to article 8.1 of
the Job Security Agreenment advising the Brotherhood that 'effective
January 28, 2000, an organi zational change will be inplenmented involving
enpl oyees at the Transcona Rail Yard & CWR Plant". The notice provides
that the 24 positions listed at Appendix "A7 to the notice wll be
abol ished. The notice also provides that there wll be at l|east 11
positions created in Vancouver to work at a Progress Rail facility to be
operated them The Vancouver Progress Rail facility will also performrail
wel di ng. The Brotherhood grieved.

The Union contends that: (L) Section 1. 1 of agreement no. 41 defines of
mai nt enance of way enpl oyees as "enpl oyees working in the Track and Bridge
and Building Departnents' of CP Rail. The definition does not and cannot
i nclude CP enpl oyees (whether bargaining unit or otherw se) performng
duties for a contractor; (2.1 In view of this, CP enployees who work at
the Progress Rail facilities nust, as a matter of |aw, be considered as
havi ng been laid-off fromtheir bargaining unit positions and as having
been awarded new positions involving the performance of work outside of
the bargaining unit; (3.) Since, fromthis view, the work at Progress Fzi

w Il be perfornmed by non-bargaining unit workers, a contracting out in
violation of section 31 of agreenment no. 41 wll have occurred; (4.)
Al t hough, according to the Conpany, the enployees in question will remain
CP Rail enployees, Progress Rail will, in fact, and for |egal purposes, be

t he actual enployer of the enployees; (5.) Section 32.3 of agreenent no.
41 provi des the nmai ntenance of way enpl oyees shall not 'be required to do
any work except such as pertains to his division or departnment of
mai nt enance of way service"; (6.) Wrk for a third party contractor can
never be regarded as work that "pertains" to a maintenance of way
enpl oyee's "division or departnment of maintenance of way service; (7.) The
real purpose of the Conpany's actions is to defeat and to subvert the



Arbitrator's award i n CROA 3041

The Union requests 11.) That the article 8 issued Septenber 30, 1999, be
ordered rescinded; (2.) that it be declared that the Conpany's actions are
in violation of the collective agreenent; (3.) that the Conpany be ordered
to continue to own and to operate the Transcona Facility (including CWR
Plant and Rail Yard); (4.) that it be ordered that, in the event that the
Conmpany chooses to have wel ding work (or associated yard work) perforned
in the Vancouver area, the facility used to acconplish the work be Conpany
owned and operated; and (5.) that, in the event that the Conpany transfers
any rail welding (or associated yard work) away from Transcona (e.g., to
Vancouver), that it be ordered that an article 8 notice be served upon al
enpl oyees at the Transcona. Facility (including both Shop and Yard),

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD:
(SGD.) | | KRUK
SYSTEM PEDERATI ON GENE' RAL CHAI RVAN

There appeared on behalf of the Conpany:

R. M Andrews - Manager, Labour Rel ations, Cal gary
M G DeGrolam - Assistant Vice-President, Industrial Relations,
Cal gary
M E. Keiran Director, Labour Relations, Calgary
D. J. Fox Director, Supply Services
P. C. Leync Director, Equipnent & Facilities
G D. WIson Legal Counsel, Cal gary
K. Flei g Legal Counsel, Cal gary
And on behal f of the Brotherhood:
J. J. Kruk Syst em Federation General Chairman, Otawa
D. McCracken Federati on General Chairman, Otawa
0. D. Housch Vice-President, Otawa
K. Deptuck Vi ce-President, Otawa
R. Cei st Local Representative, Transcona.
R. Mtchell Local Representative, Transcona,
D. W Brown General Counsel, Otawa
P. Davi dson Counsel, Otawa

AWARD OF THE ARBI TRATOR

The Brotherhood alleges that the Conmpany has engaged in contracting out
contrary to section 31 of the collective agreenent by effectively
transferring the control and managenent of its butt welding plant at
Transcona, Manitoba to an outside contractor, while retaining its own
enpl oyees to work in the plant, as before. The Brotherhood advances a
nunber of articles of the collective agreenent, including section 1.1 and
section 32.3 in support of its argunent that its nenbers, working in the
plant, and in a related facility at Vancouver, are in fact the enpl oyees
of the contractor, and that an inmproper contracting out has occurred. The
Conpany subnmits that there is no | oss of bargaining unit work what soever,



as the sane enployees continue to be enployed by CP Rail, with their
enpl oynent relationship entirely governed by the terns of their collective
agreement, wth no resulting loss of bargaining unit work and no
contracting out contrary to the provisions of section 31 of the collective
agreenent. In essence, the Conpany submts that as regards the butt
wel ding plant, it has contracted out everything except the work of the
bargai ning unit, and has done so in conformty with the ternms of the
col l ective agreenment and the prior award of his O fice in CROA 3041.

By way of background, it is helpful to review the factual circunstances
giving rise to the prior decision of this Ofice in CROA 3041. In that
case the Brotherhood successfully challenged the decision of the Conpany
to contract out all of its operations in the Transcona Pl ant, including
the work of the bargaining unit. The award in CROA 3041 wusefully
summari zes certain facts and issues., as foll ows:

None of the facts pertinent to this gdevance are in dispute. For many
years the Conpany has utilized continuous welded rail (CWR) in the
construction and maintenance of its rail lines. CAR is a seanl ess
string of segnents of rail welded together into | engths which are, on
average, approximately 1,400 feet. The Conpany purchases 80 foot
| engths of rail, referred to "sticle rail froma steel m |l |ocated
in Sydney, Nova Scotia, and from a Japanese supplier, via Vancouver.
For the past ten years, following the closure of a butt wel ding plant
at Smths Falls, Ontario, all of the Conpanys CWR has been butt
wel ded and assenbl ed at the Transcona. facility. CAWR is an inportant
material in the Conpany's operations, 'as its longer lengths allow
for fewer joints in the track, resulting in substantially |ess wear
and tear on rail cars and | oconotives, as ~rell as a reduced need for
mai nt enance of the track itself. As there were no manufacturers of
CWR at the time the technology energed, the Conpany, |ike other
rai l ways, established its own manufacturing pl ants.

In 1968 plants were set up at Transcona, in Wnnipeg as well as at
Smths Falls. As noted above, all of the production has been fromthe
Transcona, plant since 1989. 1

The CWR plant is situated on sone twelve acres of land in a |ocation on
the cast side of Wnnipeg adjacent to the Conpany's Transcona freight
yard. The Conpany relates that it commenced in 1996 to exam ne net hods of
increasing its efficiencies and reducing costs in relation to producing or
obtaining CWR, that exercise eventually led to its receiving a proposal
froman i ndependent producer of CVR, with operations in the United States,
Chenmetron - Railway Products Inc. Follow ng negotiations with Chenetron, a
contract was executed, the ternms of which involve the sale of the
bui | di ng, equipnent and tools of the Transcona Butt Welding Plant to
Chenmetron, as well as a long term | ease of the |and upon which the plant
is situated. Part of the contract is an undertaking by Chenetron to supply
CWR to the Conpany, although it is common ground that it is free to
produce welded rail at Transcona for sale to any other custonmers which



Chemetron may service. The contractor is also at liberty to supply the
Conmpany CWR from its other plants located in Steelton, Pennsylvania,
Puebl o, Col orado and Vancouver, British Colunbia, subject to certain
conditions and mutual |y established specifications.

The agreenent between the Conpany and Chenetron is to take effect on June
5, 1999. The parties therefore agreed to expediting this matter to
arbitration to obtain a ruling in advance of the proposed change. It is

not di sputed that the change wll involve the abolishnent of virtually al
of the bargaining unit positions of the Brotherhood covered by a dedicated
suppl enmentary agreenent to the collective agreenent, representing

approximately fifty positions.

The Brotherhood invokes article 31.1 of the collective agreenment~ which
regul ates the ability of the Conpany to contract out work and provides as
fol | ows,

31.1 Work presently and normally performed by enployees who are
subject to the provisions of this wage agreenment wll not be
contracted out except.,

(i) when technical or managerial skills are not available from
within t he Rail way;
or

(ii) where sufficient enployees, qualified to performthe work,
are not available fromthe active or laid-off enployees; or

iii) when essential equipnment or facilities are not avail able and
cannot be nmade available at the tinme and place required (a) from
Rai | way- owned property, or (b) which nay be bona fide |eased from
ot her sources at a reasonable cost w thout the operator; or

(1v) where the nature or volunme of work is such that it does not
justify the capital or operating expenditure involved; or

(v) the required tine of conpletion of the work cannot be net
with the skills, personnel or equipnent available on the
property; or

(vi) where the nature or volume of the work is such that
undesirable fluctuations in enploynment would automatically
result.

The Arbitrator exam ned the facts of the contracting out proposed very
cl osely, and analysed themin light of the prevailing jurisprudence, and
most particularly in |ight of the clear and unequivocal prohibitions
agai nst contracting out particular to the railway industry, as reflected
within the terms of section 31 of the instant coll ective agreenent. In
that regard the Arbitrator further comented, in CROA 3041, as follows-.



Since the sem nal decision of Arbitrator Arthurs in Ruseelsteel Ltd.
(1966) 17 L.A.C. 253, arbitrators in Canada have recogni zed that
absent collective agreenment |anguage to the contrary, managenent
retains the discretion to contract out work. As the jurisprudence
i ndi cates, such prohibitions nust be expressed in relatively clear and
unequi vocal | anguage. In ny view the |anguage of section 31 of the
coll ective agreenment here under consideration is «clear and
unequi vocal . Titled "Contracting Que, the article specifically states
that work "presently and normally* performed by bargaining unit
enpl oyees "... will not be contracted out" save in certain clearly
enunci at ed exceptions. The six exceptions provided within clause 31.1
do not expressly provide or inplicitly suggest that the contracting
out by sale of an entire segnent of the Conpany's operation
constitutes a perm ssible con&acting out. On the contrary, the six
enunerated exceptions narrowmy define closely <circunscribed
ci rcunstances generally tied to the proven inability of the Conpany to
be able to perform the work in question by the use of its own
manageri al slcMs, manpower and equi pnent. The only two variants on,
that thene are found in sub-paragraph 4, which relates to
extraordi nary capital or opekating expenditures and sub-paragraph 6
which deals with work which would require the nmanagenent of an
unstabl e oriluctuating work force. In ny view, for the reasons rel ated
bel ow, none of the exceptions can fairly be said to apply to the facts
of the instant case.

The Arbitrator further conmmented on the nature of the busi ness which the

Conpany was purporting to transfer to the contractor, the purpose of
section 3 1. 1 of the collective agreenent and concluded that there was in
fact an inproper contracting out under the schene then established between
t he Conpany and the contractor, Chenmetron. In that regard the award reads,
in part, as follows:

In the instant case the production of CWR at Transcona, has been
an integral part of the conpany's business for thirty years, There can
be no question that the work related to that production has been and
is work presently and normally perfornmed by enployees of the
bargaining unit, within the neaning of clause 31.1 of the collective
agreenent - As noted above, the collective agreenent nmakes no exception
for work which may or may not quality as part of the core undertaking
of the Conpany, assum ng that a workable definition of that concept
could ever be determned. Once it is determned that the work in
question is bargaining unit work, it nmust next be established that
t here has been a contracting out and, whether such contracting falls
within any of the exceptions provided within clause 3 1. 1.

| am satisfied that what has transpired in the instant case is
manffestly a case of contracting out. Prior to this arrangenent the
Conpany produced all of its CWR at its own production facility at



Transcona. Wth the advent of its contract with Chenetron, the
Transcona plant and facility would pass into the hands of the
contractor which would, in turn, supply all of the Conmpany's CWR needs
which are essentially unchanged. Whether the transaction so
characterized qualities as the sale of a business or part of a
busi ness within the neaning of the Canada Labour Code is not a
question which this O fice needs to determ ne. The possibilities of
successorship and other rights which mght flow frorn, the arrangenent
bet ween t he Conpany and Chenetron are matters to be properly assessed
under the jurisdiction of the Canadian Industrial Relations Board,
pursuant to the Canada Labour Code. Those considerations can have no
significant bearing on the contractual rights and obligations of the
parties as contained within clause 31.1 of their collective agreenent.
It is the application and interpretation of that provision which is
the jurisdiction and obligation of this Ofice.

The purpose of clause 311 is relatively obvious. It is intended, by
agreenent, to provide a formof job security and protection of work to
those nmenbers of the bargaining unit who have traditionally performed
work falling within the job classifications of their collective
agreenment. in the instant case there is an entire supplenent to the
coll ective agreenent dedicated to the ternms and conditions of
enpl oyment of persons enployed at the Butt Welding Plant at Transcona.
A corollary purpose to the contracting out provisions is, of course,
to protect the integrity of the bargaining unit and the Brotherhood' s
interests in that regard.

The Arbitrator found that the exceptions within section 31.1 of the
col |l ective agreenent did not apply, and allowed the grievance. The final
par agraph of the award reads as foll ows:

For the foregoing reasons the Arbitrator finds and declares that the
Conpany's intention to transfer the Transcona Butt Welding Plant to
Chenmetron, and thereafter to purchase CWR from Chenetron, constitutes
contracting out in violation of <clause 31.1 of the collective
agreenent. The Arbitrator further directs that the Conpany rescind the
article 8 notice which it conveyed to the Brotherhood and that it
treat the enployees affected in conformty with the provisions of the
collective agreenent, maintaining all affected enployees in their
current positions. Wiile the Brotherhood has further requested a
direction in respect of the conpensation of enployees who may have
been adversely inpacted, as well as rei nmbursenment of the Job Security
Fund, there is no evidence before the Arbitrator to the effect that
t here have been any adverse consequences in that regard. | therefore
retain jurisdiction in respect of that aspect of the award, as well as
any other issue concerning the interpretation or inplenentation of
t hi s deci sion.

As is now evident, based on the Arbitrator's decision, the Conpany went

back

to the drawing boards to consider how it mght best achieve a



withdrawal from the day to day managenment and operation of the butt
wel ding plant, while respecting the Arbitrator's award and the conditions
of the collective agreenment which prohibit the contracting out of
bargaining unit work. In fairness, the Conpany reserves its right to
di spute the decision of the Arbitrator in CROA 3041, and in that regard
has undertaken judicial review proceedings before the Alberta Court of
Queen's Bench. Under that reserve, however, it has refornulated its plan,
in terms which again involve a transfer of the plant to Chenetron, but
which it maintains preserves the bargaining unit work to the Brotherhood' s
menbers, under the continuing tertns of the collective agreenent.

The Conpany subnmits that it remnined faced with serious business issues
related to productivity and profitability as a result of this Ofice's
decision. It submts that it remained faced with the problem of inporting
Japanese stick rail through Vancouver, shipping it to Wnnipeg for butt
wel ding into longer segnents, and re-shipping nmuch of it back in a
westerly direction to service a large segnent of its territory. It
remai ned the enployer's view that the managenent and operation of the butt
wel di ng plant, including the purchase and shipping of both raw materi al
and finished product, was an undue burden which should be elin nated)
insofar as possible. On that basis, it decided to renegotiate its
agreenent with the contractor, now defined as Chenetron Railway Products
Inc. (hereafter Chemetron) in terms which it submts achieve its business
ends while respecting the terns of the collective agreenent and the award
of this Ofice in CROA 3041, Specifically, it has sold to Chemetron the
pl ant and equi pmrent at Transcona, and entered into an eight year
arrangenent, leasing to it the land which enconpasses the plant and
related yard facilities. The contract, the terns of which were tabled in
evi dence, provides that Chenetron will operate the plant, from which it
will, produce all continuous welded rail (CWR) required by CP Rail, as
well as such CWR as it may produce and sell to its other custoners. It is
al so understood that CVIR may be supplied to the Conpany from Chenetron's
other facilities, including its plant in Vancouver. At the conclusion of
the eight year term the Conpany reserves the right to re-purchase the
pl ant and equi prent at Transcona. from Chemetron, should it then wish to
do so.

The principal difference in the newy negotiated contract is that all

producti on enpl oyees utilized by Chenetron in the production of CAR for CP
Rail will continue to be the enpl oyees of the Conpany's nmai ntenance of way
departnment, who shall remain enployed by CP Rail for all purposes,

including all aspects of the collective agreenment under which they are
governed, The Conpany submts that the critical difference is that the
present arrangenment does not involve the abolishnment of the bargaining
unit positions, as was the case in CROA 3.041. The arrangenment so
structured is reflected, in part, by the follow ng provisions of the
| abour supply agreenent nade between the Conpany and Chenetron:

2.1 CPR Wrk - Chenetron agrees to utilize, during the Term CPR
Empl oyees to perform CPR Work at the Transcona and Vancouver Wel di ng



Pl ant s.

2.2 Contract Work - Subject to Part 3, Chenetron agrees to utilize,
during the Term CPR Enployees to perform Contract Wrk at the
Transcona and Vancouver Wel ding Pl ants.

2.3 CPR to provide CPR Enployees - CPR shall provide, at the request
of Chenetron, a sufficient nunmber of CPR enployees to neet the
requi renments of Chenetron provided to CPR in accordance with section
2.4

The Conpany stresses that its arrangenment with Chenetron invol ves enhanced
work opportunities for the enployees, In that regard it notes that its
agreenent with Chenetron goes beyond requiring that it will supply the
enpl oyees for the production of its owmm CAR. The contract also stipul ates
that CPR enpl oyees are to be utilized by Chenetron to performall work in
the production of CWR, notwithstanding the railway to which it may be
destined. The production of CAR for third party custoners of Chenetron is
dealt with in the follow ng terns under the agreenent:

Part 3 - Contract Work
3.1 Contract Work conditional - The use of CPR enpl oyees by Chenetron
to perform Contract Work is subject to the follow ng conditions:

3. 1 .1 Chenetron obtaining and retaining contracts with third parties
to provide the products or services which require the provision of the
Contract Work; and

3.1.2 Chenetron being satisfied with the performance of Contract Wrk
by CPR Enpl oyees

3.2 Contract Work tenporary - CPR acknow edges that it is aware that
the Contract Work is tenporary in nature and that its availability

wi || be dependent upon the conditions set out in Section 3.1 and the
vol une of Contract Work created by Chenmetron's contracts with third
parties.

The arrangenent so established is unique, if not unprecedented. - The

Arbitrator is aware of no other simlar arrangenment reflected in the
Canadi an arbitral jurisprudence concerning contracting out. The Conpany
submts that as innovative as its arrangenment with Chemetron may be, it
cannot fairly be said to be in violation of the Conpany's collective
agreenment with the Brotherhood. Specifically, it submts that under the
present arrangenent it 1is clear that "work presently and normally
perforned by enpl oyees [of the bargaining unit]" continues to be perforned
by the same enployees, enmployed by CP Rail wunder the terms of the
coll ective agreement. The Conpany stresses that all aspects of the
coll ective agreenent continue to apply to the enployees, including job
security provisions, seniority and job bulletining, discipline and any
other matter which may arise. Wiile the Conpany does not naintain an
on-site supervisor, enployees have been advi sed of a managenent officer to



whom al |l col |l ective agreenent issues are to be addressed.

The Brot herhood submts that the enployees of the bargaining unit are in
fact no longer the enployees of CP Rail, and are not enployees of the
Conpany as defined under the collective agreenent. As its first base of
anal ysis the Brotherhood points to certain provisions of the collective
agreenent which it submts define the concept of "enployees" for the
pur poses of that docunent. In particular, the Brotherhood stresses section
1. 1 of collective agreenment no. 41, which provides in part,

.. by maintenance of way enpl oyees is neant enployees working in the
Track and Bridge and Buil dings Departnents, for whomrates of pay are
provided in this agreenent.

The Brotherhood further notes that elsewhere two of the suppl enental
agreenments, not here under consideration, speak of " enpl oyees in the
mai nt enance of way departnent, enployed in rail yards, rail reclanmation
pl ants and frog (turn out) reclamation plants on the system/. It further
notes, nore pertinent to the instant supplenental agreenent, the follow ng
definition of persons to whom the collective agreenment applies: "
enpl oyees in the maintenance of way departnent, enployed in rail butt
wel di ng pl ants".

The Brot herhood submts that the key phrase is found in section 1.1, and
that in the instant case it cannot be said that the enployees are any
| onger working in the track and bridge and buil ding departnents of the
Conpany. On that basis it submts that they no longer fall under the terns
of the collective agreenent, and can only be characterized as the

enpl oyees of Chenetron. In that regard Counsel for the Brotherhood
stresses that to the extent that CP Rail is no |onger in the business of
CWR welding, it cannot purport to treat the enployees involved as

continuing to be its enployees for the purposes of the «collective
agreenment. He submits that the work is no | onger the Conpany's but is now
Chenetron's work and that the enployees involved in its perfornmance can no
| onger be viewed as working in the Conpanys departnents, as contenpl ated
by section 1. 1 of the collective agreenent. The Brotherhood submts, on
that basis, that as the work is in fact now performed by persons who have
become the enployees of Chernetron, the Conpany has violated the
contracting out provisions of the collective agreenent

In the subm ssion of Counsel for the Brotherhood the application of the
accepted tests, developed within the jurisprudence, applied for the
pur poses of determining which entity is the enployer of a group of
i ndi vidual s supports its subm ssion that the bargaining unit enployees are
now in fact the enployees of Chenmetron, and are no | onger enployed by CP
Rail. In that regard the Brotherhood cites the sem nal decision in
Montreal v. Montreal Loconotives Ltd. [194711 D.L.R 161 (P.C). It
submts that the four-fold test enmerging fromthat decision of the courts
points to Chenetron as the enployer. The elenents of the four-fold test
are:



1 control over work performance;
2. ownership of the tools;

3. chance of profit;

4 ri sk of |oss.

Further reference is mde to a nunmber of decisions of boards of
arbitration and | abour relations boards, including the decision of the
Ontario Labour Relations Board in York Condom nium [1977] O L.R B. Rep.
645 and the followng arbitration awards: Re Riverdale Hospital (1974) 7
L.A.C. (2nd) 40 (Schiq; Re Goodyear Tire (1977) 16 L.A.C. (2nd) 177
(Gorsky); Re Don MIlls Foundation for Senior Citizens and Service
Enpl oyees' International Union, Local 204 (1984) 14 L.A. C. (3d) 385 (P.C
Picher); Re Radio Shack and United Steelworkers of American, Local 6709
(1994) 44 L.A.C. (4th) 69 (Beck); and Re Saskat chewan Wheat Pool and Grain
Services Union (1998) 20 L.A C. (4th) 335 (Smith). The Arbitrator was al so
referred to the decision of the Suprene Court of Canada in Pointe-Claire
v. Quebec (1997) 97 C.L.L.C. para. 220-039.

On the basis of Don MIIls, award,, the Brotherhood subnmt.4 that seven

factors have been identified as bearing on the issue as to which entity-
is the enmployer. Those factors are as follows:

1.) The party exercising direction and control over the enpl oyees
perform ng the work;

2.) The party bearing the burden of renuneration;

3.) The party inposing discipline;

4.) The party hiring the enpl oyees;

5.) The party with the authority to dism ss the enpl oyees;

6.) The party which is perceived to be the enpl oyer by the
enpl oyees;

7.) The existence of an intention to create the rel ationship of
enpl oyer and enpl oyees.

The Brotherhood further submts that the provisions of the collective
agreenment itself support its view that the Conpany's enpl oyees cannot be
assigned to performwork for another enployer. Mre precisely, it submts
that they cease to be enployees for the purposes of the collective
agreenent if they no longer work within operations owned, managed and
operated by CP Rail. In that regard the Brotherhood relies upon the
provi si ons of section 32.3 of the collective agreenent which provides as
fol |l ows:

- Except in cases of energency or tenporary urgency, enployees outside



of the mai ntenance of way service shall not be assigned to do work
whi ch properly belongs to the maintenance of way departnent, nor wll
mai nt enance of way enployees be required to do any work except such
work as pertains to his division or departnment of maintenance of way
servi ce.

The Brotherhood submts that enployees whose work activities are entirely
confined to the production endeavours of Chenetron within its own plant
cannot be said to be enployed in work which falls within their division or
departnment of maintenance of way service, within the neaning of the
foregoing provision. It mintains that they no |onger work within the
track and bridge and buil di ng departnents of the Conpany, as contenpl ated
under section 1 - 1 of the collective agreenent. The Brotherhood argues
that its nenbers, being under dae day to day control and supervision of

Chenmetron, working entirely in a plant no | onger operated by CP Rail, are
no longer the enpl oyees of CP Rail, but rather the enployees of Chenetron.
In that circunstance, it submts that there has been an inproper

contracting out of the work of the bargaining unit.

| turn to consider the nmerits of the dispute. In doing so | have
considerable difficulty vAth the manner in which the Brotherhood has
framed its argunent, The true nature of the dispute before nme is whether
t he Conpany has inproperly contracted out the work of the bargaining unit-
That is not a question which is determned by reference to general
principles. It nust be determned by reference to the |anguage of the
specific collective agreenent governing the parties. As noted in CROA
3041, it is arguable that the initial arrangenent nade between the Conpany
and Chenetron, found by that award to be inproper contracting out, m ght
have passed nuster wunder the terms of nost collective agreements in
Canada, the provisions of which are generally less restrictive than those
found within the railway industry. This Ofice concluded, in CROA 3041,
that the abolishing of the bargaining unit jobs, and the assignment of the
work to enployees who would be retained and paid by Chenetron did
constitute the contracting out of work presently and normally
perfornmed by enpl oyees", contrary to the prohibition expressly articul ated
in section 3 1. 1 of the collective agreenent. The issue now before ne
remains the same. Has the Conpany contracted out work presently and
normal |y performed by bargaining unit enpl oyees, when regard is had to the
more recent arrangenent which it has now nmade with Chenetron?

In the Arbitrator's view that question nust be answered in the negative.
There can be little dispute that the work, which has traditionally been
performed by bargaining unit enployees under the terns of the collective
agreenent between the Brotherhood and the Conpany, continues to be
performed by the same bargaining unit enployees, pursuant to the sanme
coll ective agreenent. If, as the Brotherhood contends, formis not to
prevail over substance, the substance of the transaction is the
preservation of the status quo for the enployees of the bargaining unit.
In practical terns, what the Conpany has achieved is a contracting out of
t he ownership, operation and managenment of the butt welding plant at



Transcona, wi thout taking away fromthe enpl oyees access to the work which
they have traditionally performed at that |ocation. Mire precisely,
subject to its reversionary right to recover its buildings and equi pnent
after eight years, the Conpany has effectively contracted out everything
except the bargaining unit work, and appears to have done so, as it
submts, to conply with the terns of the collective agreenent and the
award of this Ofice in CROA 3041.

In my view, for this Ofice to enbark upon a determ nation as to whet her
the bargaining unit enpl oyees could be found to be enpl oyed by Chenetron,

as mght arise if, for exanple, the Brotherhood sought to enforce
successorship rights against Chenmetron in an appropriate application
bef ore the Canadi an I ndustrial Relations Board, it could well be charged
with asking itself the wong question, and dealing with issues beyond the
grievance and the proper jurisdiction of the Arbitrator. The fundanental

issue to be resolved is whether the Conpany, by its arrangenent wth

Chenetron, has violated section 31.1 of the collective agreenent by
contracting out the work of the bargaining unit. Based on the | anguage of

the agreenent, | do not see how that argunent can logically be supported.

| f the purpose of the contracting out provision is to protect the work and
job security of the enployees, and to ensure that they continue to perform
the same work, as enployees of the Conpany, how can that provision be said
to be violated on the facts before ne? The enpl oyees have | ost not hi ng.

They continue to have exclusive jurisdiction to perform all work in
relation to the production of CWR for the Conpany. In fact their work
opportunities have been expanded to include a second |ocation of Chenetron
at Vancouver, and the opportunity to perform additional contract work for
ot her rail roads.

Nor does it appear to the Arbitrator that the arrangenment between the
Conmpany and Chemetron does significant violence to the words and general
scheme of the collective agreenent. The Brotherhood has pointed to no
provi sion of the collective agreement which would, for exanple, prevent
t he Conmpany fromcontracting with a third party to, for exanple, furnish a
crew of enployees from the track departnment to perform construction or
ongoi ng mai ntenance of a custoner's industrial yard or siding. Gven the
overall scheme of the collective agreenent, it is far fromclear to the
Arbitrator that the enpl oyees of the Conpany working within the Transcona,
plant cannot be said to be 'enployees in the nmaintenance of way
departnment, enployed in rail butt welding plants”" as those terns appear
within the | anguage of collective agreenment no. 4 1.

In the result, assessing the nerits of this grievance from what the
Arbitrator considers to be the primary basis of whether there has been a
violation of the provisions of section 31.1 of the collective agreenent, |
woul d be conpelled to conclude that there has been no such violation.
What ever its overall arrangements with Chenmetron with respect to the
transfer of the operation, managenent and supervision of the Transcona
pl ant may be, the Conpany cannot fairly be said to have placed bargai ni ng
unit work "presently and nornmally perforned by enpl oyees” into the hands



of a third party contractor. That is. precisely what it has not done.

Alternatively, if it were necessary to determ ne the issue of whether the

enpl oyees in question continue to be the enployees of CP Rail, a matter
which should., | think, be addressed, given the nature of the
Brot herhood's argument, the grievance nust also fail on that basis.

Accepting, for the purposes of this part of the analysis, that the factors
and tests articulated within the Don MIIls award are to be applied, the
Arbitrator is not persuaded that the evidence supports a conclusion that
CP Rail is no longer the enployer of the production enployees of the
Transcona plant. It is clear that, although there is a "was arrangenent
for accounting purposes which involves a paper invoicing of |abour costs
fromthe Conpany to Chenetron, in the final analysis it is CP Rail which
bears the burden of remuneration for the enployees, insofax as they are
involved in the production of CWR for its consunption. There can be,
nor eover, no doubt that CP Rail retains full control with respect to the
hiring, dism ssal and discipline of all of the enpl oyees concerned. Wile
Chenmetron may exercise discretion with respect to day to day assignnents
and normal supervision of the tasks performed by the enployees, it has no
authority with respect to their nost vital job interests, including
hiring, firing, the negotiation of their wages and benefits upon the
renewal of the collective agreenent, or the ongoing adm nistration of that
docunent as relates to such critical factors as wages, benefits, seniority
rights, entitlenent to statutory holidays and vacation and virtually all
of the elenments nost fundanental to an enploynent relationship in a
collecting bargaining setting. Nor is it entirely clear, as the
Br ot her hood suggests, that the Conpany could easily revert to a pure
contracting out of bargaining unit work after the expiry of the eight year
contract, presumably on the basis that it no |onger possessed the
necessary facilities, As noted above, the Conpany appears to have retained
an unconditional right to recover the assets in question should it choose
to do so.

In the Arbitrator's opinion the arrangement between the Conpany and
Chetnetron does not violate the collective agreenent, nor Aoces it in fact
do violence to the general principles reflected within |abour relations
statutes such as the Canada Labour Code, and much Canadi an juri sprudence,
with respect to the protection to the protection of the integrity of
bargai ning units and coll ective bargaining relationships. If anything, the
actions of the Conpany are consistent with those values, and with the
Conpany-s obligations under the terms of section 31.1 of the collective
agreenent, as well as the prior award of this Ofice in CROA 3041. On the
whol e of the material before nme no violation of the collective agreenent
is disclosed, and the grievance nust therefore be di sm ssed.

January 21, 2000

M CHEL G PI CHER
ARBI TRATOR



