CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3088
Heard in Montreal, Tuesday, 8 February 2000
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
NATI ONAL AUTOMOBI LE, AEROSPACE, TRANSPORTATI ON AND
GENERAL WORKERS UNI ON OF CANADA ( CAW CANADA)
Dl SPUTE:

L'i mposition de 20 nmauvai s points au dossier de Monsieur Jean Savard, chef
d' équi pe.

JO NT STATEMENT OF | SSUE:

Suite & une enquéte tenue le 16 juin 1999, Monsieur Jean Savard fut
attribué 20 mauvai s points pour insubordination le ler juin 1999 alors
qu'il était chef d'équi pe.

La partie syndicale affirme que linposition de 20 nauvai s points est
injustifiée ou dans | "alternative, trop sévére.

La conpagnie rejette ces all6gations et le grief soum s par |e syndicat.

FOR THE UNI ON:

(SGD.) A. ROSNER

NATI ONAL REPRESENTATI VE

FOR THE COMPANY:

(SGD.) S. GROU

FOR: DI RECTOR, LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. Col eman - Counsel, Montreal

S. Gou - Manager, Enpl oynment Legislation, Montreal

S. Gagnd - Term nal Manager, Monterm

M Gardner - Manager - Road Operations, Monterm

M Vachon - Seni or Term nal Coordi nator, Monterm

G. Chartrand - Term nal Coordi nator, Monterm

D. S. Fisher - Director, Labour Relations, Mntreal
And on behal f of the Union:

A. Rosner

R. Johnston

R. Lat endresse

C. Perron

A. Gagn6

J. Nadeau

R. Si noneau

Nati onal Representative, Montreal

Presi dent, Council 4000, Montreal

Local Representative - Owner-Operators
W t ness



Wt ness

W t ness
W t ness
J. Savard - Gievor
AWARD OF THE ARBI TRATOR
The grievor, M. Jean Savard, is an enployee of sone twenty years'

service. For several years he has been a nenber of the national bargaining
commttee of the Union's Council 4000, dealing wth Canadian Nationa

Rai l way. In addition to periodic responsibilities concerning bargaining,
he is involved in the ongoing adninistration of collective agreenment 5. 1,
as well as the internodal supplenental agreenment and owner-operators
col l ective agreenent.

Article 22 of the Suppl enental Agreenent deals with | eaves of absence for
uni on busi ness, and provides as foll ows:

22.1 Enpl oyees el ected or appointed as salaried representatives of
the Union shall, upon request, be granted |eave of absence w thout
pay whil e so engaged.

22.2 Enployees elected or appointed to serve on conmttees for
i nvestigations, consideration and adjustnment of grievances shall,
upon request, be granted necessary | eave of absence w thout pay.

22.3 Enployees shall be granted |eave of absence w thout pay to
attend general neetings, union conventions and uni on business, and
uni on neetings upon the request of the chief shop steward. Such |eave
of absence will only be granted when it will not interfere with the
Conpany's busi ness nor put the Conpany to additional expense.

It appears that on the norning of June 1, 1999 M. Savard was scheduled to
absent hinmself from work to attend a union business neeting involving
CNTL, for whose enployees M. Savard acted as authorized union
representative. It would appear that the grievor's attendance at the
meeti ng was not absolutely essential, as it was not contenplated that the
meeting would involve concluding or executing any anmendments of the
collective agreenent. It also appears to the Arbitrator that there was no
conpel ling reason why the neeting at CNTL coul d not have been reschedul ed,
a fact confirmed by CNTL Transport Director Mchel Gardner in his own
evi dence at the hearing.

On the norning of June 1, Termi nal Manager Donal d Gagné determ ned that a
back-1og of work necessitated that M. Savard not absent hinself for the
neeting at CNTL. When he advised M. Savard that he nust stay at work and
make alternate arrangenents for the neeting, the grievor refused. At a
brief encounter in M. Gagné's office he asserted that, it was his
unqualified right to attend the neeting. M. Gagn6 repeated his direction
that M. Savard was to remain at work. Unfortunately, M. Savard insisted



that he would attend the neeting anyway, which in fact he did.

The record before the Arbitrator gives cause for serious concern. During
the course of the investigation of M. Savard he was represented by Union
Recordi ng Secretary Guy Verdi. During the course of his investigation M.
Verdi nmade a rather troubling statenent, tantanount to an assertion that a
union officer can absent hinself or herself from work to perform union
busi ness notwi thstanding a contrary directive froma nenber of managenent
wi t hout any potential for discipline. While this Ofice is well aware of
the jurisprudence of |abour boards, and of boards of arbitration, which
protect wunion nenbers and officers in the |awful discharge of their
duties, | amaware of no principle of law or | abour relations so sweeping
as that asserted by M. Verdi. The right of an enployee to have a paid or
unpaid |eave of absence from work to conduct wunion business is not
absolute and unconditional. It generally turns upon the specifically
negotiated ternms of the collective agreenment. As is evident from the
| anguage of article 22.3, the parties to the instant collective agreenent
acknow edge that there may be circunstances where an enployee who is a
union officer may not in fact be granted a | eave of absence to attend on
uni on business, where such a leave would unduly interfere with the
Conpany's business or incur additional expense.

The instant case need not, however, turn upon an interpretation of the
provisions of article 22 relating to Union | eaves of absence. Rather, it
is best resolved on an application of the well established principle of
"obey now -grieve later”. That principle holds that an enployee,
confronted with a direction of managenent which he or she feels is
i nproper is bound to carry out the direction, dealing with the issue of
i npropriety through the grievance and arbitration process. The only
exceptions to the principle involve circunstances where obeying the
direction mght cause irreparable harm or involve the enployee in
activity that is illegal or unacceptably dangerous to the enpl oyee or to
others. In the case at hand there was clearly nothing conpelling about the
nmeeting which M. Savard w shed to attend which would invoke the
exceptions to the "obey new - grieve later” rule. While it is debatable
whet her his presence was in fact required at the nmeeting with CNTL
managenent, the matter need not be di sposed of upon that basis. Clearly,
there was nothing to prevent the re-scheduling of that nmeeting to a tine
whi ch woul d not disrupt the Conpany's operations. Mst inportantly, faced
with the clear directive from M. Gagn6, M. Savard was bound to respect
the order, subject of course to his ability to grieve the matter if he
felt that there was a violation of his rights under article 22. Hi s belief
that he had an absolute right to |eave notw thstanding his enployer's
directive, reflected in the statement of M. Verdi, is plainly wong, and
constitutes insubordination for which M. Savard was |liable to a serious
measur e of discipline.

In the result, the Arbitrator is satisfied that the grievor was deserving
of discipline for his insubordinate refusal to remain at work on June 1,
1999, as directed by his supervisor. The assessnment of twenty denerits



was, in the circunmstances, justified and should not be disturbed. The
grievance is therefore di sm ssed.

February 12, 2000
M CHEL G Pl CHER
ARBI TRATOR



