CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3090
Heard in Montreal, Wdnesday, 9 February 2000
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LVWAY OPERATI NG UNI ONS
( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)
Dl SPUTE:

Appeal the discharge of Loconotive Engineer G L. Ager of Vancouver, B.C.
effective Septenber 20, 1999.

JO NT STATEMENT OF | SSUE:

Ef fective Septenber 20, 1999 Loconotive Engi neer G L. Ager was di scharged
from his enploynent at Canadian National Railways for his alleged
organi zation and participation in a concerted job action in the G eater
Vancouver Term nal on August 4 and 5, 1999.

It is the Brotherhood's position that the Conpany has not satisfied or
di scharged their onus or responsibility to prove their allegations against
Loconoti ve Engi neer Ager for what the Conpany considers as organi zi ng and
participating in a concerted job action in the Greater Vancouver Termna
purported to be designed to intentionally restrict or limt railway
operations during that period which resulted in a majority of |oconotive
engi neers attended a special union neeting, called in accordance wth
section 11 (b) of the constitution and bylaws of the International
Br ot her hood of Loconotive Engi neers on August 4, 1999. The Brotherhood
al so contends that the Conmpany has not conplied with the provisions of
article 86 of agreenment 1.2 contravening the requirenent of a fair and
i npartial hearing.

It is also the Brotherhood' s position that the discharge of Loconotive
Engi neer Ager was totally unwarranted and that he nmust be made whole with
respect to all wages and benefits |ost.

The Conpany has declined the Brotherhood' s appeal.

FOR THE COUNCI L: FOR THE COWVPANY:
(SGD.) M W SI MPSON (SQQ. ) R RENY

GENERAL CHAI RVAN FOR: ASSI STANT VI CE- PRESI DENT, LABOUR
RELATI ONS
There appeared on behalf of the Conpany:

R K. MacDougal | - Counsel, Montreal

R. Reny - Human Resources Associ ate, Pacific Division, Vancouver
S. M chaud - Business Partner - HR, Pacific Division, Ednonton

J. Vena - Superintendent, Operations, Vancouver

R. Ei senman - Transportation Supervisor, Vancouver

E. Storns - Operations Manager, Crew Managenent Centre, Ednonton
And on behal f of the Council:

B. McHol m - Counsel, Saskatoon

D. J. Shewchuk - Sr. Vice-General Chairman, Saskatoon

G. Hal 145 - Canadian Director, BLE, Otawa

R. E. Lee - Local Chairman, Vancouver

G L. Ager - Gievor

AWARD OF THE ARBI TRATOR

The evidence before the Arbitrator establishes, on the balance or
probabilities, that Loconotive Engineer Ager was not instrunental in
organi zing a concerted work stoppage in the Vancouver term nal on August 4
and 5, 1999. He was discharged substantially by reason of the Conpany's
opi nion that he played a | eadership role.

It is comopn ground that enployees at the Vancouver term nal did engage in



a withholding of their services on August 4 and 5, 1999. Approxi mately one
hundred enpl oyees attended a union neeting which took place on both of

those dates. The grievor was anong them Unfortunately, in his
comruni cations with the Conpany M. Ager left the clear inpression that he
was one of the enployees who called the special wunion neeting. In

particul ar, he wote Operations Superintendent V.J. Vena a l|letter dated
August 12, 1999, apparently after receiving notice of ~his inpending
i nvestigation. Anpong the statenents contained in that letter is the
foll ow ng:

The following is nmy formal enployee statenent to be used in the
i nvesti gati on:

1. The President of Division 945 has the power to call special
nmeetings and nust call special neetings when a request is made in

witing by five or nore nmenbers ... the signatories of the request
must be in attendance at the special neeting for the division
president to call the neeting to order ... notices are posted at

terminals and on BLE Bulletin Boards five days prior to the tine a
special neeting is schedul ed.
(original elisions - enphasis added)

The bal ance of the letter relates to the grievor's view of the application
of the Canada Labour Code in the circunstances, and what he believed to be
his wunfettered right to attend a duly constituted union neeting,
notw t hstanding that it mght involve withholding his services from the
Conmpany in concert with others. The letter would clearly suggest that M.
Ager considered hinself conpelled to be at the neeting as one of the five
menbers who requested it be hel d.

Matters did not inprove during the course of the grievor's investigation

The Arbitrator is satisfied that answers which he gave to the Conpany
during the course of that interview still left in substantial doubt
whet her M. Ager was not in fact one of the five enpl oyees who had signed
a letter requesting the special neeting of August 4 and 5, 1999. In answer
to a specific question as to whether he was such a signatory he responded
"l don't believe | was, but if I was, | was there.” In the result the
Conmpany fornmed the opinion that M. Ager was instrunental in |eading the
wor k stoppage, and di scharged himfrom service.

At the arbitration hearing the Council tendered in evidence, in canera, a
copy of the letter signed by the 5 enployees requesting the special union
meeting which was instrunental in the work stoppage of August -4 and 5,
1999. The grievor is clearly not a signatory of that document. In the
result, on the material before nme, it is established that his involvenent
in the work stoppage was no greater than that of any other enployee who
woul d have been a nere participant, rather than a ringl eader or organizer.
In the circunstances | am satisfied that it is appropriate to substitute
for the grievor's discharge an assessnent of thirty denerits, the penalty
given to other enployees simlarly involved.

This is not, however, a case for conpensation. The grievor clearly left
the inpression with the Conpany that he was one of the five signatories to
the letter requesting the special neeting. In the Arbitrator's view there
is no other reasonable conclusion to be drawn fromhis letter of August
12, 1999 to M. Vena. That docunent specifically explains that the
enpl oyees who request the special neeting nmust be in attendance. In ny
view it was not unreasonable for the Conpany to have drawn from the
grievor's correspondence the obvious inference that he felt hinself
obliged to attend the union neeting as he was one of the five signatory
enpl oyees who requested it. On the whole, therefore, this is not a
circunstance in which the Conpany should be held liable for the grievor's
| oss of wages and benefits for the period since his discharge. Gven his
carel ess use of |anguage, his termnation was substantially of his own
maki ng.



The Arbitrator therefore directs that the grievor be reinstated into his
enpl oynent forthwi th, w thout conpensation for wages and benefits | ost,
wi thout | oss of seniority and with the substitution of thirty denerits for
his participation in the concerted work stoppage of August 4 and 5, 1999.

February 12, 2000
M CHEL G PI CHER
ARBI TRATOR



