CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2944
Heard in Montreal, Thursday, 16 April 1998
concerni ng
CANADI AN PACI FI C RAI LWAY COMPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

Contracting out of bargaining unit work on the Webbwood and Little
Current Subdi vi si ons.

JO NT STATEMENT OF | SSUE:

On March 4, 1997, the Conpany served an article 8 notice thereby
advi sing the Brotherhood of its intention to | ease the Webbwood and Little
Current subdivisions. The Brotherhood grieved on the basis that such a
| ease arrangenent woul d have the effect of illegitimtely contracting out
bar gai ni ng unit work.

The Union contends that the Conpany's actions are in violation of
sections 3 1.1, 3 1.4 and 3 1.5 of agreenment no. 4 1.

The Union requests that: 1.) The article 8 notice in question be

rescinded; 2.) All affected enployees be returned to their forner
positions and continue to performtheir duties as before; 3.) Al affected
enpl oyees be conpensated for all |osses incurred as a result of the

Conpany's action; and 4.) The Job Security Fund be reinbursed an anount
equal to that paid out of the Fund to all affected enpl oyees.

The Conpany deni es the Union's contention and declines the Union's
requests.

FOR THE BROTHERHOOD:
(SGD.) J. J. KRUK
SYSTEM FEDERATI ON GENERAL CHAI RVAN

There appeared on behalf of the Conpany:

R. M Andrews - Manager, Labour Rel ations, Cal gary
G D. WIson - Counsel, Cal gary
G R Mackie - Wtness
G. Chambers - President, Genesee Rail-One, Mntreal
J. C. Presley - Director, Co-Production, Calgary
And on behal f of the Brotherhood:
D. W Brown - Sr. Counsel, Otawa
J. J. Kruk - System Federation General Chairman, Otawa
G. Beauregard - General Chairman, Atlantic Region

AWARD OF THE ARBI TRATOR

The facts in relations to this grievance are not in dispute. For nany



years, until recently, the Conpany operated the Wbbwood Subdivision,
bei ng approximately a 185 mle | ength road between Sudbury and Sault Ste.
Marie. In addition, it operated the Little Current Subdivision between
Turner and MKerrow Ontario, where it connected to the Wbbwood
Subdi vi si on. Because of the profitability of the |lines over tine, the
Conpany gave notice, in its three year plan dated Septenber 30, 1996, that
it would transfer the lines to a shortline operator.

After prelimnary discussions with interested shortline operators, the
Conpany negotiated a twenty-year |lease with the Huron Central Railway Inc.
(HCR), a wholly owned subsidiary of Genesee Rail-One, a Canadi an shortline
rail way owned in part by Genesee & Woni ng Railway Conpany, a US shortline
road, and in part by Cygnus Goup, an independent Canadian conpany.
Neither Huron Central Railway Inc., Genesee Rail-One nor Cygnus has any
corporate relationship to the Conpany. It is common ground that the Huron
Central Railway is incorporated under the laws of Ontario and has been
licensed as a shortline railway pursuant to the terns of the Shortline
Rai | ways Act of Ontario. The material before the Arbitrator establishes
that the | ease of the property, and all related equi pnent, buil dings and
fixtures, is a full and conplete transacti on which vests pernmanent contr ol
of the property and facilities in the Huron Central Railway, for the ful
duration of the twenty year |ease, which commenced on July 28, 1997. From
that date forward the HCR has had entire control of the roadbed, track
materials, ballast, swtches, <crossings, bridges, bridge abutnents,
stations, culverts, structures, conmunications and signals facilities,
par ki ng and storage areas, depots, yards, shops, buildings, and all other
facilities and fixtures. It also appears that sone equi pnent in the nature
of tools was transferred as part of the Ilease, and that certain
| oconotives of the Conpany were |eased to HCR for a tenporary period to
assist in the transition, pending delivery of its own |oconotives. In
addition, for a time, a nunber of basic track maintenance force trucks
were | eased fromthe Conpany, until such tinme as HCR obtai ned delivery of
its own vehicles. The trucks, like the |oconmptives, were |eased at fair
mar ket rates.

A review of the | ease agreenent, filed in evidence, confirnms that the
| essee, HCR, has stepped into the position of a fully independent
shortline operator in respect of the Webbwood Subdi vi si on and a section of
the Little Current Subdivision, including yards, sidings, connections and
spur tracks. The Conpany no | onger operates over the territory, save for a
m nor all owance which permts it to continue to service a mne |ocated at
Crean Hill. According to the subm ssion of Counsel for the Conpany, the
| easi ng arrangenent negotiated with HCR is in many respects simlar to
that previously made between the Conpany and anot her shortline operator,
Rai |l Link, in respect of its former Otawa Valley |ines.

The Brot herhood submts that, based on the facts disclosed, if there had
been an outright sale of the lines to the shortline operator, there would
be no allegation of a contracting out. It submts, however, that as the
Conpany has retained residual ownership in the |lines, what has occurred,



from the standpoint of track maintenance, is a contracting out to the
Huron Central Railway of work previously performed by nmenbers of the
bargaining unit. It is common ground that the shortline operator is
responsi ble for track maintenance, and perforns that function utilizing
its own enpl oyees. The Brotherhood submts that the Conpany was not within
its rights to treat the transaction as an operational or organizational
change, by reason of which it gave a notice to the Brotherhood under
article 8 of the Job Security Agreenent. It is conmmon ground that as a
result of that notice, subject of course to the grievance of the
Br ot her hood, of the eighteen enpl oyees negatively inpacted by the change,
one received an early retirement package, another a bridgi ng package and
t he bal ance severance packages. Although there is sone dispute as to the
nunbers, it does appear that sonme of the enpl oyees who accepted severance
packages went to work for HCR on the same territory, albeit as
non- uni oni zed enpl oyees.

The Arbitrator has substantial difficulty with the initial position of
t he Brotherhood, which is that what transpired is a contracting out of
part of the Conpany's business. The generally accepted understandi ng of
contracting out was well expressed by Arbitrator lan Springate in Coca
Cola and United Brewery Workers (1983), 11 L.A . C. (3rd) 207 where, at p.2
10 the foll owi ng appears:

Contracting out is generally understood to be the practice whereby
one enpl oyer arranges to have a second enployer performwork on its
behal f.

Can it be said in the instant case that the Conpany has contracted
with HCR to performwork on its behalf.? | think not. Very sinply,
CP Rail no | onger operates on the territory which has been fully

| eased to the shortlineoperator. It no |longer has any risk of
profit or loss in respect of the territory, has no interest in the
perations or profitability of the shortline operator and is,
subject to the usual rights reserved to a | essor of real property,
wi t hout any rights in the property which would allow it to operate an
ongoi ng business on the lines in question. It has, literally and
figuratively, left the prem ses. Subject to receiving the paynent of
rental fees, it has no ongoing economc interest in the |eased
property. Should it wish to nake use of the lines in question it nust
do so through normal arrangenents for running rights, negotiated at
arnms length, as would be the case with any railway. On the facts
presented, the Arbitrator is conpelled to the conclusion that, for a
peri od of twenty years, the Conpany has surrendered its interest in
the property, and its ability to operate a railway on it. That

i nterest has vested entirely in the shortline |Iessor, HCR, which has
full control over all aspects of the property for the duration of the
| ease. In that circunstance what has occurred cannot fairly or
properly be characterized as a contracting out. Nothing is being done
on the Conmpany's behalf by HCR. On the contrary, the Conpany has

di vested itself, for the duration of the |ease, of all of that part



of its business associated with the sections of the Webbwood and
Little Current Subdivisions which are the subject of this dispute. It
was therefore entitled, as it did, to treat the transaction as an
operational or organizational change within the neaning of article 8
of the Job Security Agreenent. Nothing in the evidence before the
Arbitrator discloses a violation of the contracting out provisions
found in section 3 1 of the collective agreenent.

For the foregoing reasons the grievance nust be di sm ssed.

Apri |
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