CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
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Heard in Cal gary, Tuesday, May 12, 1998
concerni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
Dl SPUTE:

Interpretation and application of article 6.2(b) of the Job Security
Agreement (JSA).

EX PARTE STATEMENT OF | SSUE:

The Conpany takes the position that for an enpl oyee to be eligible for
rel ocation benefits as set out in article 6.2(b) of the JSA he or she
must nmove his or her famly to the new | ocation. The Brotherhood di sagrees
with this position.

The Union contends that: 1.) There is no |language in the JSA that
requi res an enployee to relocate his or her famly; 2.) Articles 6.1 and
6.2(a) of the JSA set out the conditions that an enpl oyee nust satisfy in
order to be eligible for relocation benefits. This article nakes clear
that only the enployee himor herself is required to relocate; 3.) The
Conpany's position violates article 6 of the JSA in general and articles
6.1 and 6.2 of the JSA in particular.

The Union requests the Arbitrator: to declare that the Brotherhood's
position is correct and to order the Conpany to conpensate all enployees
who were wrongfully denied article 6.2(b) benefits with such benefits,
plus interest, imrediately. The Brotherhood further requests that it be
ordered that all affected enployees be conpensated for any and all
financial |losses incurred as a result of the Conmpany's policy (including,
but not limted to, |oss of business incone, |oss of spousal incone, |egal
fees, realtor fees, etc.).

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD

(SGD.) J. J. KRUK

SYSTEM FEDERATI ON GENERAL CHAI RMAN
There appeared on behalf of the Conpany:

R. M Andrews - Manager, Labour Rel ations, Calgary

D. T. Cooke - Manager, Labour Rel ations, Calgary

S. J. Sanvosi nski - Director, Labour Relations, Calgary
And on behal f of the Brotherhood:

D. W Brown - Sr. Counsel, Otawa

J. J. Kruk - System Federation General Chairnman, Otawa



Wn Brehl - General Chairnman, Revel stoke
P. Davi dson - Counsel, Otawa

AWARD OF THE ARBI TRATOR

The instant dispute arises as a result of the Arbitrator's award in CROA
2801. In that case the Brotherhood grieved the Conpany's interpretation of
article 6.2(b) of the Job Security Agreenment (JSA) which reads as foll ows:

6.2 (b) Effective August 1, 1995, an enployee who qualifies for
relocation benefits under this article as per above and who is
affected by an article 8 notice and has enpl oynment security, may el ect
inlieu of the relocation benefits provided el sewhere in this article,
a lump sum paynment as follows:

W THI N THE REG ONON THE SYSTEM
For a Homeowner $25, 000. 00 $50, 000. 00
For a Renter $14, 000. 00 $29, 000. 00

In that case the Conpany took the position that an enpl oyee nust sel
his or her home and relocate their household to either owned or rented
prem ses in their new | ocation to be eligible for the [unp sum paynent
provided within article 6.2(b). The Arbitrator rejected the Conpany's
position, as relates to the requirenent to sell a principal residence. The
award reasons, in part, as foll ows:

In the result, the intention of the docunent, as the parties did not
have a common intention, must be gleaned from the |anguage of the
ori gi nal nmenorandum of understanding, and the ternms of article 6.2(b)
as they now appear in the Job Security Agreenent. Firstly, the
Arbitrator is inpressed with the somewhat greater clarity of the
| anguage of the nenmorandum of agreenment of My 5, 1995. That
agreenment, which | am satisfied can be |ooked to as guidance to
understand the provisions of article 6.2(b), specifically states that
in order to qualify for the lunp sum paynent in |ieu, an enpl oyee nust
actually relocate. It is a generally accepted principle of arbitral
law that parties to a collective agreenent are generally taken to
negotiate the terns of their agreenent against the background of prior
publ i shed arbitral decisions. A prior decision of this Of-ice, CRQA
1977, dealt with the Job Security Agreenment between the Brotherhood
and the Canadi an National Railway Conpany. In that case the parties
were disagreed as to the neaning of the term 11l relocate” in article
7.7 of the Enploynment Security and | ncone Maintenance Plan (ESI MP)
t here under consideration. The Arbitrator rejected the argunment of the
Br ot herhood that relocation nmeant sinply the novenent of a enpl oyee's
job location fromone place to another, independent of the |ocation of
his or her household. In this regard the foll owi ng reasoni ng appears
in the award:



Article 6 of The Plan deals broadly with "rel ocati on expenses”
and covers such benefits as noving expenses, allowances for
i nci dental expenses, transportation expenses for travel from an
enpl oyee's former |ocation to his new | ocati on and, anong ot her
t hi ngs, |l eave to seek accommmdation in the new | ocation. There
are, noreover, provisions for |oss on the sale of an enpl oyee's
home and for the noving of a nobile home residence. The entire
scheme and thrust of the article, read in conjunction with
Article 7, addresses the circunstances of an enployee who is
required to relocate in the sense of changing his principal

pl ace of residence. An enployee who elects to keep his origina

pl ace of residence may neverthel ess work in another |ocation and
receive, pursuant to Article 6. 10 of The Plan, a nonthly cash
al | owmance, payable for a maxinmum of twelve nonths. In the
Arbitrator's view a person in that circunmstance is not one who
can, by a fair construction of the words of The Plan, be deemed
to have "been required to relocate” wthin the nmeaning of
Article 7.7.

In the follow ng paragraph this O fice then concluded: "The term
‘relocate’ within Article 7.7 of the ESIMP refers to the relocation of
an enmpl oyee's principal residence.”

| am satisfied that the parties negotiated the provisions of their
menmor andum of agreenment of May 5, 1995, and in particular the phrase
"provided an enployee actually relocates” in the know edge of the
above award, and with the intention of incorporating it into their
agreenent. In the result, | cannot accept the partial argunent
advanced by the Brotherhood, to the effect that a honeowner enployee
can claim the lunmp sum of $25,000.00 in lieu of other relocation
benefits nmerely by virtue of his or her transfer of work to another
| ocation. Clearly, the enployee in question nust nove his or her
househol d, changing their permanent place of residence, to qualify for
the allowance. That, of itself, does not nmean that they nust
necessarily sell a hone which they may have owned in the prior
| ocati on of work. Wen regard is had to the | anguage of the menorandum
of agreenent, against the background of CROA 1977, an enployee who
owns a house can nove his or her household or famly, taking up
principal residence in the new location of work in rented
accommodati on. Such an individual would, in my view, qualify as an
enpl oyee who "actually rel ocates”, notw thstanding that he or she nay
retain ownership of a house in a prior |ocation.

The instant dispute arises by reason of the inability of the parties
to agree as to the neaning of the word "relocate” found within article
6.1 of the Job Security Agreenent (JSA), being part of the eligibility
criteria for payment of the lunp sum The Brotherhood submts that the
term"rel ocate” nust be interpreted as indicated in the award of the
Arbitrator in CROA 1977. That case, which predates the contract



| anguage which is the subject of the instant dispute, involved the
interpretation of what has conme to be known as "Larson protection” in
the coll ective agreenent between Canadi an National Railway Conpany and
t he Brot herhood. The Enpl oyment Security and |Income Maintenance Pl an
t here under consideration established certain conditions which, when
met, protected an enpl oyee against the requirenent "to relocate". The
Br ot her hood asserted that "relocate"” in that circunstance did not mean
a change of residence or domcile, but the nmere transfer of an
enpl oyee's job location, perhaps wthout any actual change of
residence. The Arbitrator rejected the Brotherhood' s position and
concl uded:

The term "relocate” within Article 7.7 of the E.S.1.MP.
refers to the relocation of an enpl oyee's principal residence.

For the purposes of the instant dispute, the Brotherhood submts
that an enpl oyee may relocate, within the neaning of article 6.2(b) of
the Job Security Agreenment, where he or she continues to maintain a
home, perhaps occupied by his or her famly, in the enployee's
original location, but nevertheless takes on personal |iving
accommodations at the new | ocation to which the enpl oyee is conpell ed
to transfer. The Brotherhood argues the exanple of an enployee
residing in Toronto whose job is abolished at Toronto, and who is
conpelled to transfer to a community in Northern Ontario, and whose
famly remains in the Toronto home, whether owned or rented. It
submts that if the enployee noves to rental or room ng accomrpdati on
in the new work | ocation, perhaps commuting to Toronto on weekends, he
or she has in effect relocated his or her principal residence, both
within the nmeaning of article 6 of the Job Security Agreenent and
within the contenplation of CROA 1977.

The Conpany differs strongly in its view of these provisions. It
submts that the lunp sum paynent was envisioned as a form of
conpensation for enployees who are conpelled to undergo the
di sl ocation of nmoving their household as a result of a Conpany
initiated technol ogical, operational or organizational change. In
support of its interpretation it draws to the Arbitrator's attention
the provisions of article 6.10 of the Job Security Agreenment, which
reads, in part, as foll ows:

6.10 (a)lIf an enployee who is eligible for noving expenses does

not wi sh to nove his household to his new | ocation he may opt for a

nont hly all owance of $190 which will be payable for a m ninum of twelve
months fromthe date of transfer to his new | ocation. Should an enpl oyee
elect to transfer to other locations during such twelve-nonth period
following the date of transfer, he shall continue to receive the nonthly
al l onance referred to above, but subject to the aforesaid 12-nonth
l[imtation. An enpl oyee who elects to nove his household effects to a new

| ocation during the twelve-nonth period following the date of his

initial transfer will only be eligible for relocation expenses under this



article for one such nove and paynent of the nonthly all owance referred to
above shall term nate as of the date of his relocation

The Arbitrator finds the interpretation of the Conpany to be nore
conpelling than that of the Brotherhood. It is significant to note that
the lunp sum paynent provided for within article 6.2(b) of the JSAis, it
is not disputed, intended as an alternative to the paynent of other

rel ocation benefits provided for under article 6. Wien regard is had to

t hose provisions, it is apparent that the parties have had in mnd as
rel ocation benefits anmobunts payable to offset the cost and dislocation of
novi ng an individual's original household. In that regard articles 6.3

t hrough 6.9

variousl yaddress the paynment of door-to-door noving expenses for an

i ndi vidual's househol d goods and aut onobil e, including insurance and
storage, incidental expenses, funds for tenporary |iving accommodation for
t he enpl oyee, including separate anounts for dependants, an all owance for
driving the enployee's vehicle to the new | ocation, a period of paid | eave
to seek new accommdati ons, reinbursenment for a | oss on the sale of a
private honme and paynent of the cost of noving a nobile home occupied as a
year round residence. Significantly, article 6. 1 0(a) provides a nonthly
commuting allowance for "... an enployee who is eligible for noving
expenses [who] does not wish to nove his household to his new |ocation In
addition, article 6.11 deals with rei nmbursement for the cost of

term nating an unexpired | ease. When these provisions are read together,
their obvious thrust is that an enployee has two options: nove his or her
househol d, or decline to do so and receive the nonthly all owance provided,
for a period of twelve nonths.

On what basis would the parties have intended that an enpl oyee coul d opt
for the [unp sum paynent, where the enpl oyee chooses not to nove his or
her household, and follows a course of action which would otherw se
attract no nore than the nonthly commuter allowance for the period of one
year? It does not appear disputed that part of the rationale for the | unp
sum paynent is to relieve both the Conpany and enpl oyees who choose to
relocate their households from the burden of gathering receipts and
mai nt ai ni ng accurate records as to the precise anounts of reinbursenent to
whi ch an enployee will be entitled in respect of the nove of his or her
household to the new location. It is far fromclear to the Arbitrator,
however, that the parties would have intended by the |unp sum option to
provide to enpl oyees who choose not to relocate their famly househol ds
t he obvi ously generous |unp sum paynents provided for under article 6.2(b)
of the JSA. Moreover, it is difficult to understand on what basis
different lunp sum amounts would be payable to enployees who opt to
commute, be it on a weekly basis or otherwi se, froma hone which they own,
as conpared to a home which they rent. In either case the cost of
commuting and the potential expense of assumng rental or roon ng
accommodation at the new | ocation are the sanme. The very differential in
the anounts payable suggests that the larger lunp sum is intended to
conpensate, in part, for the greater burden of an enployee who noves his
or her household froma fully owned residence, or where, as indicated in



CROA 2801, he or she may continue to bear the risk and liability of
ownership of the original residence.

The Arbitrator also considers it instructive that the parties have
agreed that to be eligible for the lunp sum paynent provided under article
6.2(b) of the JSA the enployee nust, as part of the eligibility
requi renents, be a householder, that is to say a person who owns or
occupi es unfurnished |iving accommodati on. On what basis would the parties
have intended that an enployee who resides in the honme of his or her
parents, or in the home of a sibling, for exanple, and nobves to room ng
accommodation at a distant |ocation, should have no entitlenment to a |unp
sum paynment, while a renter or honme owner who mmintains their household
home or apartnment at the original location, and simlarly takes on room ng
accommodation at the new location, incurring no greater costs, is
nevertheless entitled to the paynment of a lunp sum of many thousands of
dollars? The Arbitrator can see no purposive rationale for any such
distinction, unless it is that the |lunmp sum paynent is to relieve against
t he burden of nmoving the individual's household and famly.

That is precisely the conclusion reflected in the award of the
Arbitrator in CROA 2801. While that award confirns that an enpl oyee m ght
retain the original dwelling home, or indeed |easehold apartnent, and
neverthel ess be entitled to the paynment of the lunp sum an essenti al
condition of qualification is that the enployee relocate their principal
residence, which in the context of article 6 of the Job Security
Agreenent, neans relocating their household and famly. Wile there may
obvi ously be various scenarios which present thenselves where sonme nenbers
of a famly may choose to remain behind in the prior l|ocation, so that
certain cases may have to be exam ned on an individual basis, as a genera
rule the relocation of a household and famly is fairly easily understood
and recogni zed.

For all of the foregoing reasons the Arbitrator finds and decl ares that
the interpretation of the Conpany in respect of article 6.2(b) of the Job
Security Agreenent, as relates to the requirenment to nove a household and
famly as a prerequisite to the paynent of the lunp suns provided therein
is correct.

May 19, 1998 M CHEL G PI CHER
ARBI TRATOR



