CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO 3198

Heard in Cal gary, Thursday, May 10, 2001
concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

NATI ONAL AUTOMOBI LE, AEROSPACE, TRANSPORTATI ON AND GENERAL WORKERS
UNI ON OF CANADA ( CAW CANADA)
EX PARTE

DI SPUTE:
D sm ssal of Ednonton term nals Machi ne Qperator Al fred Davi dson.

UNI ON' S STATEMENT OF | SSUE:

On April 23, 1997 Alfred Davidson received an inpaired driving
charge. The Conpany investigated the matter on August 26, 1997. As
a consequence of this, on August 25, 1997, M. Davidson was
requi red under the Conpany Drug Testing Policy to undergo a drug
test.

On Septenber 10, 1997 the Conpany investigated M. Davidson in
regard to testing positive to the drug test perforned on August
25, 1997. As a result M. Davidson was held out of service until a
"Continuing Enploynent Contract” was singed by M. Davidson and
t he Uni on on Novenber 12 and Novenber 14, 1997 respectively.

M. Davidson was randomy tested five or six times over the next
twelve nonths, the test results of which were negative. 1In
Decenber of 1998 M. Davidson tested positive for marijuana.

On Decenber 30, 1998 M. Davidson was investigated for: "Failing
to conmply with the provisions of your continuing enploynent
contract” and as a consequence, on January 12, 1998 (sic) was
dismssed for: "Violation of your continued enploynment contract
dat ed Novenber 10th, 1997".

It is the contention of the Union that: (1.) the Conpany did not
establish a relationship between the testing of Al fred Davidson
and inmpairnent on the job. (2.) the Conpany Drug Testing Policy is
arbitrary and discrimnating in relation to Human Rights Laws and
Regul ati ons and the collective agreenent; and (3.) The "Conti nui ng
Enpl oynment Contract™ is discrimnatory and arbitrary in relation
to Human Rights | aws and regul ati ons and the coll ective agreenent;
and (4.) M. Davidson was treated in an arbitrary, discrimnatory
and an excessive manner in regard to his dismssal.



Therefore, with regard to the foregoing, it is the position of the
Uni on that Machine Operator Al fred Davidson should be returned to
duty forthwith without loss of seniority, with full redress for

all lost wages, benefits and losses incurred as a result of his
dism ssal, including, but not limted to, interest on any noneys
oW ng.

The Conpany denies the Union's contentions and claim

FOR THE UNI ON

(SGD.) RICK JOHNSTON

PRESI DENT, COUNCI L 4000

There appeared on behalf of the Conpany:

S. Bl acknore - Labour Rel ations Associ ate, Ednonton
D. S. Fisher - Director, Labour Rel ations, Montreal
S. M chaud- Human Resources Busi ness Partner, Vancouver
R Reny - Human Resources Associ ate, Vancouver

S. Ziemer - Human Resources Associ ate

And on behal f of the Union:

Brian McDonagh - National Representative, Vancouver
B. Kennedy- Regional Representative, Ednonton

A. DAvi dson - grievor

AWARD CF THE ARBI TRATOR

The issue is whether the Arbitrator should overturn the grievor's
di scharge when his term nation was inplenmented in accordance wth
the terns of a "last chance" agreenent. The Union submts that the
grievor's failure to maintain the conditions of the agreenent, by
testing positive for marijuana, involved a relapse of a physica
disability, and that the agreed consequence of automatic di scharge
fails to properly accomobdate his condition, contrary to the
requi rements of the Canadian Human Rights Act. In that regard it
relies on a series of prior arbitration awards, culmnating in the
recent decision of Arbitrator M Lynk in Re Canadian Wste
Services Inc. and Christian Labour Association of Canada (2000),
91 L.A C (4th) 320.

The Conpany takes the position that the terns of the continued
enpl oynent agreenent executed by the grievor, and al so signed by
the Union's Vice-President, do not violate the Human Ri ghts Act,
and represent a considered agreenent reached between the parties,
the substance of which should not be overturned by a board of
arbitration

The record before the Arbitrator reveals that the grievor,
Ednonton Term nal Machine Qperator Al fred Davidson, has been
enpl oyed by the Conpany for sone ei ghteen years, during which tine
he has had a good work and discipline record. The record also
di scl oses, however, that M. Davidson has an extensive history of
substance abuse. As reflected in a letter drafted by Assessnent
Counsel l or Karen Bell, dated August 29, 1997 M. Davidson has



suffered a history of problens with alcohol. It appears that in
1990 he attended the Henwood Treatnent Program for al cohol abuse.
Hs difficulties with respect to alcohol resurfaced in April of
1997, when he was charged with inpaired driving. The grievor
failed to report the charge to the Conpany, and upon bei ng advi sed
of the circunstances it conducted a disciplinary investigation in
Ednonton on August 26, 1997. In partial explanation of the
circunstances of his inpaired driving charge on April 23, 1997 M.
Davi dson responded that the deaths of friends and famly nenber
had caused hi m personal stress.

It appears that the day prior to the investigation of August 26
1997 the grievor underwent a nedi cal exam nation, including a drug
and alcohol wurinalysis test. That test proved positive for
marijuana. As a result, the Conpany's Cccupation Health Services
restricted M. Davidson from safety sensitive work. For the
purposes of this grievance, and wthout prejudice to any
outstanding issues between the parties in that regard, | am
satisfied that the work performed by M. Davidson as a heavy
equi prent operator, which includes responsibilities requiring CROR
qualification, a wvalid class 1Il driver's licence and the
obligation to operate on and around track, does constitute a
safety sensitive position.

Followng the grievor's disqualification from safety sensitive
work as a result of his positive drug test, the Conpany held a
further investigation on Septenber 10, 1997. During the course of
that investigation the grievor indicated that he wuld be
agreeable to accepting the conditions of a continuing enploynent
contract, which would include a followup program Subsequently,
on Novenber 12, 1997 M. Davidson signed a continuing enploynent
contract, a docunent co-signed by his Union representative, Vice-
President R Storness-Bliss. The terns of the agreenent, which is
dat ed Novenber 10, 1997 and is noted as being "w thout prejudice
or precedent” are as foll ows:

The Conpany has detailed the <conditions of your continued
enpl oynent which requires your acknow edgenent and concurrence
prior to being returned to active service. The District Engineer,
Geat Plains District, wll be advised and wll make the
arrangenents necessary to inmediately accommobdate your return to
active service once your concurrence is received regarding the
fol | owi ng:

1. You nust agree to be nedically exam ned, including tests for
drug/ al cohol abuse prior to return to active service. You nust
al so agree to unannounced tests for drug/al cohol use for a m nimum
period of three years and up to five years fromthe date of your
return to service.

2. You nust continue to participate in the activities of
Al coholics Anonynous, and participation nmust be confirmed through



docunented reports by witten confirmation form an appropriate
officer of the organization provided quarterly to the D strict
Engi neer for a mninmum period of three years and up to five years
fromthe date of your return to service.

3. You nust agree to post-treatnment nonitoring by Med Can and
CHC for a mninum period of three years and up to five years from
the date of your return to service, with release of information
for the Chief Medical Oficer of the Conpany to discuss on-going
pr ogr ess.

Note: "Med Can" is a service provider under contractor with the
Conpany to conpl ete medi cal exam nati ons and foll owup
requirenents.

4. You must agree to liaise on a regular basis (Mnthly) wth
two nenbers of the Ednonton EFAP committee, the persons to be
chosen by yourself. These nenbers of the EFAP committee wll
liaise regularly with the EFAP System Manager as to your progress.

5. At all times you will be expected to fully conply with the
requi rements of CROR Ceneral Rule G as a condition of enploynent

i ncludi ng conpl ete abstinence formal cohol and illicit drugs.

6. Wil e enployed by CN Rail, should you fail to abstain from
drug and alcohol wuse, and/or fail to conply with the full
conditions of this contract, you wll be discharged form the
Conpany and wi Il not be considered for reinstatenent.

7. Supervisors wll have the authority to insist on a

drug/ al cohol test in a "just-cause" situation. Such tests are to
be adm ni stered as soon as possible and in all cases within forty-
eight hours of your notification. In a "just-cause" testing
situation, you will also be required to attend the CN Medical
Cinic for nedical evaluation. You nust authorize a release of
medi cal information pertaining to this specific drug/al cohol test
and nedi cal eval uati on.

Just Cause is defined as: "Were an enployer has reasonable
grounds to believe that you have caused or contributed to an
accident/incident or you have denonstrated a failure to neet the
various requirenments of the reinstatenent conditions."

8. You will be subject to frequent observations for conpliance
with these conditions (which nay be shared with Med Can) for a
m ni mum period of three years and up to five years fromthe date
of your return to service.

9. Your acceptance of the conditions herein, along with the
concurrence of the Vice-President, C A W, (which is understood to
be on a without prejudice or precedent basis) wll enable your
return to active service with the Conpany.



In the followi ng year, on Decenber 14, 1998 the grievor again
tested positive for marijuana during a routine followup
appointnment. A further disciplinary investigation ensued on
Decenber 30, 1998 and M. Davidson was discharged from service on
January 12, 1999 for the violation of his continuing enploynent
contract.

No issue as to the regularity of the drug test is taken in these
proceedings. In fact M. Davidson admtted to the consunption of
marijuana. By his account, he found hinself at a house party where
others were snoking marijuana and, depressed by the break-up of
his engagenent, he succunbed and joined in the snoking of
marijuana. By his account he consunmed only two puffs, and realized
the m stake he had nade, |eaving the party shortly thereafter.

The Union's representative submts that the Conpany has failed to
establish any relationship between the grievor's consunption of
marijuana and inpairnment on the job. He further submts that the
Conpany's drug testing policy, including the terns of the
grievor's |ast chance agreenent, are arbitrary and di scrimnatory,
and fail to recognize the obligation to reasonably accommobdate a
person with a disability, such as M. Davidson, in respect of
conti nued enploynent and efforts toward recovery from his
condition. On that basis he submts that the grievor should be
reinstated into his enploynent with full conpensation for al
wages and benefits.

Central to the Union's argunent is the decision, noted above, of
Arbitrator Lynk in Re Canadian Waste Services Inc. That award, it
should be noted, concerned an enployee who exhibited chronic
absenteeism including a pattern of absences on Mndays and
Fridays. Following the grievor's dismssal for absenteeism the
Uni on succeeded in negotiating a "last chance agreenent” for his
conti nued enploynent, subject to certain established conditions.
Among the conditions was the requirement of a stipulated maxi num
permssible rate of absenteeism The grievor neverthel ess
continued to register sone absences, leaving hinself little margin
of protection. Eventually he exceeded the perm ssible maxi rum days
of absence, as a result of an injury to his wist incurred during
of f-duty activities. It does not appear disputed that his wist or
arm injury required nedical attention and did prevent him from
attending at work. It is that final absence which triggered his
di schar ge.

In that circunstance Arbitrator Lynk found that the |ast chance
agreenent, and the manner in which it was applied by the Conpany,
was in violation of the grievor's protections under the Ontario
Human Rights Code. Wiile acknowl edging the deference which
arbitrator's normally give to | ast chance agreenents, he concl uded
that the Code nust prevail, and that the grievor's ultinmate
di scharge for a cause entirely related to a physical disability



was in itself contrary to the Code. In that regard he reasoned, in
part, as follows at pp. 328-29:

Accordingly, arbitrators are understandably reluctant to interfere
with the terns of a |last chance agreenment. These LCAs, i ncluding
the one before ne, are wusually clearly drafted, and the
expectations are well wunderstood by the parties. If they can be
easily undone by a grievor's claimthat her or his unexpected or
uni ntended rel apse cause the attendance or performance breach of
the LCA, the enployers would have little incentive to enter into
these agreenents in the future. As Arbitrator Davie stated in Re
Standard Products (Canada) Ltd., at p. 96:

If arbitrators do not uphold or enforce "last chance" agreenents,
parties would be discouraged from resolving matters and agreeing
upon conditions which generally reflect prevailing arbitral
jurisprudence and the specific circunstances of an individual
case.

Having stated this, it is inportant to recognize that recent
rulings by the courts and by arbitration boards have clearly held
that LCAs are not immune from human rights obligations.

Arbitrators are required to read LCAs with the Ontario Human
Ri ghts Code and other relevant enploynent statues in mnd, and
they nust ignore or nullify any provisions that would breach, even
unintentionally, the principle that industrial relations parties
cannot contract out of their statutory duties: OP.S. E U v.
Ontario (Mnistry of Community and Social Services) (1996), 96
CLLC 1230-016 (Ont. Div. C.); Ontario (Human Rights
Conmi ssion) v. Gaines Pet Foods Corp. (1993), 16 OR (3d) 290
(Div. C.); Re Thunder Bay (G ty), supra, Arbitrator M chel Picher
ruled in Re Slater Steels and U S WA Loc. 4752 (Corbacio)
(1998), 76 L.A C. (4th) 241, that a last chance agreenent
provision which failed to appreciate a grievor's nental disorder
breached the Ontario Human Rights Code, and was therefore not
enforceable. At p. 247, he stated that:

In light of that determnation, | am satisfied that the
restriction of jurisdiction which is placed upon an arbitrator by
the terns of the Ilast chance agreenment nmnust be viewed as
inoperative, to the extent that that agreenment itself s
discrimnatory in its treatnment of [the grievor], in a mnmanner
contrary to the protections which he has under the Ontario Human
Ri ghts Code.

Arbitrator Lynk finally concluded that the grievor's rights under
the Code were violated, as reflected in the follow ng passage from
p. 332:

For the purpose of this case, it is sufficient to find that M.
McCGee's wist injury on 19 July resulted in a physical disability,



which directly led to his subsequent absence fromwork on 21 July.
Thus, the circunstances of these events involving M. MGee fel
within the definition of "handi cap”, as per the Human Ri ghts Code.
He is entitled to the protection of the Code, which supersedes the
provi sions of the LCA that triggered his termnation

V. Concl usi on

For the reasons stated, it is ny decision that the Union grievance
nmust succeed. M. MCee's absence from work on 21 July 2000 was
the result of a "handicap”. Consequently, the decision of the
Enpl oyer to dismss M. MGCee because of his absence from work on
21 July breached its obligations under the Hunman Ri ghts Code.

It should be noted, however, that Arbitrator Lynk did not suggest
that an enpl oyee's absence precipitated by a disability could not,
in sonme circunstances, justify the enployee's termnation. In that
regard he commented at pp. 332-33 in the follow ng ternmns:

One final coment can be nade in obiter. | have found in this
decision that the injury to M. MGee anounted to a handi cap, and
therefore the triggering of the LCA dismssal vision reached the
Human Rights Code. There was insufficient evidence and argunent
before me to find that the absences had caused undue hardship to
the Enployer. This ruling should not be taken by anyone as a
licence to adopt or resune unacceptable patterns of absenteeism
such as the patterns that pronoted the creation of this LCAin the
first place. Arbitrators have clearly stated that, even in
absent eei sm cases where a handicap was a determ ning or prom nent
factor for the enpl oyee's absence from work, there can be a point
where, despite the handicap, any further efforts by the enployer
to accommodate the enployee's inability to attend work can anount
to an undue hardship, and a termnation is justified.

It is inportant to understand the Canadian Waste Services Inc.
decision in its context. The grievor in that case appears to have
been placed under a last chance agreenent following an abysnal
record of absenteeism that can fairly be characterized as
behavi our related, tied as it was to a tendency to extend
weekends, and w thout the apparent involvenent of any nedical
condition or other physical disability. In that circunstance it is
under st andabl e that the arbitrator would have been concerned t hat
a disability, protected by the Code and unrelated to the grievors

previ ous problem of absenteeism should enmerge as the triggering
event in support of the enployee's automatic discharge. It is
understandable that in that situation the arbitrator mght well
have concluded that there was a failure to give due consideration
to the duty of acconmodation. As reflected in the Slater Steels
decision, this Arbitrator has no difficulty with the approach
taken by Arbitrator Lynk, and other boards of arbitration which
have acknow edged the primacy of statutory human rights
prot ections.



In  ny view, however , the instant case nust fairly be
di stingui shed. As the record before ne reveals, M. Davidson has a
long record of struggling with substance abuse. The earliest
mani festations of it appear to have resulted in his following a
professional treatnment program in 1990. H's inpaired driving
charge in 1997 plainly reveals that that problem was not brought
under control, and as the drug test taken at the tine indicated,
was per haps conpounded by his use of drugs.

Bearing in mnd that the grievor occupied a safety sensitive
position, and had an extensive history of substance abuse
requiring treatnent, the Arbitrator is not persuaded that the
grievor was nade the victimor an arbitrary or discrimnatory | ast
chance agreenent. A nunber of factors support that conclusion.
Firstly, as noted in the letter of August 29, 1997 of Counsellor
Bell, the grievor apparently abused alcohol, resulting in his
inmpaired driving charge, as a nmeans of coping with the death of
his sister. As the counsellor expressed it: "This is a pattern for
M. Davidson.” That diagnosis is to sone extent borne out by M.
Davidson's own account of his wviolation of his continued
enpl oynent agreenent. He explains his wuse of marijuana as
pronpted, in part, by his depression over the break-up of his
engagenent. In fact the medical records filed in evidence indicate
that the grievor also has sonmething of a history of clinical
depression for which he has undergone nedical attention. It also
appears, contrary to the suggestion of the Union, that on at |east
one occasion during the currency of the last chance agreenent
which he signed M. Davidson did consunme alcohol. A substance
abuse evaluation follow up form dated Septenber 17, 1998 reflects
the followi ng answer by the grievor to the question as to whether
he had consuned al cohol since his |ast appointnent: he apparently
responded that he had in fact taken a "sip" ... "to celebrate
getting his driver's |licence back".

M. Davidson was sonewhat less candid in his next follow up
nmeeting. The interview formfor that encounter, dated Decenber 14,
1998 records a denial of any drug use since his |ast appointnent
and sinply relates with respect to any triggering of his desire
"at bikers party - had second hand pot snoke blown in face.”
During that same interview he described his enobtional status as
"good".

The history of M. Davidson's treatnent does not, in the
Arbitrator's view, sustain the Union's argunment that he is the
victim of arbitrary or discrimnatory disregard of his rights
under the Canadi an Human R ghts Act. On the contrary, the evidence
reveals that the Conpany acknowl edged and responded to what it
perceived as M. Davidson's record of substance abuse dating back
to 1990 by providing him an opportunity to pursue a course of
follow up treatnent as a condition of his continued enploynent
pursuant to the agreenent which he and his Union signed on



Novenmber 12, 1997. | am satisfied that M. Davidson's renoval at
that tinme fromsafety sensitive work, and his continued enpl oynent
under the conditions of the agreenment in fact satisfied the
requi renment of reasonable accommobdation to which he was entitled
in light of his acknow edged substance abuse problem I|ndeed, on
the facts of this case the Union's consent to the continuing
enpl oynent contract can fairly be construed as an agreenent on its
own part that that the arrangenent was itself a fair acconmobdati on
of M. Davidson's condition, and that any requirement to enploy
him in the face of his failure to neet the conditions would
constitute undue hardship. The fact that the docunent may bear the
words "wi thout prejudice” is of little significance given the
facts of the case. The grievor and the Union obviously had the
choice to decline to sign the agreenent and to pursue M.
Davi dson's rights under the grievance and arbitration provisions
of the <collective agreenent, if they chose to do so. | am
satisfied that in all of the circunstances they can fairly be
taken to have essentially agreed that the |ast chance agreenent
was a suitable form of accommodation. It is nmy own view that it
did constitute reasonable acconmmodation short of the point of
undue hardship, and that the grievor's eventual termnation for
his failure to respect the conditions of the agreenent did not
involve a denial of his right to be further accomodated in
conformty with the requirenents of the Canadi an Human Ri ghts Act,
as his continued enploynent would constitute an undue hardship to
t heConpany.

The nmaterial before the Arbitrator indicates a |ong-standing
subst ance abuse problem suffered by M. Davidson, as first noted
in 1990 and culmnating in his positive drug test in Decenber of
1998. Bearing in mnd the safety sensitive nature of his work
duties, and the Conpany's efforts at accomodating his condition,
including the substantive ternms of the l|ast chance agreenent of
Novenmber 12, 1997, | am satisfied that this is a case in which
this Ofice should uphold the agreenent nmade by the parties, for
reasons well articulated in prior jurisprudence. Such agreenents
obviously have Ilittle value to enployers, in the words of
Arbitrator Lynk at p. 328 of the Canadian Wastes Services award:

"If they can be easily undone by a grievor's claimthat her or
hi s unexpected or unintended rel apse caused ... breach of the LCA,

.". (See al so CROA 2595, 2632, 2743, 2753, 2965 and 3186.)

For all of the foregoing reasons the grievance nmust be di sm ssed.

May 31, 2001 (SIGNED) M CHEL G PI CHER
ARBI TRATOR



