CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3212
Heard in Cal gary, Tuesday, 13 Novenber 2001
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and

CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS

( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)

Dl SPUTE:

Appeal the discharge from Conpany service of Loconotive Engineer L.G Wnter of
Regina, SK, on May 3, 2000 for "verbally abusing your Supervisor with a threat
of physical harm insubordination for refusing to conply with instructions to
protect your assignnent; and conduct unbecoming an enployee while being
transported by taxi fromMelville to Regina."

JO NT STATEMENT OF | SSUE:

On March 14, 2000 Loconotive Engineer Wnter was ordered in straightaway
service to Melville from Regina. Shortly after arrival at Melville on March 15,
2000, the grievor was released to deadhead. The Conpany subsequently changed
their mnd with respect to the deadhead after M. Wnter had departed Melville.
After arriving at Regina, Loconotive Engineer Wnter was approached by a
Conpany officer, and asked to return to Melville by taxi.

The grievor was renoved from service pending an investigation that comenced on
March 27, 2000 and was subsequently discharged from Conpany service on May 3,
2000.

The Brotherhood contends that, first, Loconotive Engineer Wnter was not
contractually required to return to Melville. Secondly, the Brotherhood subnits
that the alleged altercation between the grievor and the supervisor does not
warrant the severe neasure of discipline that was assessed in the instant case.
And, last, the Brotherhood submits that Loconotive Engineer Wnter did not
receive a fair and inpartial hearing as contenplated in article 86 of agreenent
1.2

Accordingly, the Brotherhood requests that the grievor be reinstated into his
former position without loss of seniority and benefits, and that he be nade
whol e for all conpensation lost during the time held out of service and during
the period of discharge.

The Conpany has declined the appeal.

FOR THE COUNC L: FOR THE COVPANY:
(SGD.) D. E. BRUMMIND (SGD.) D. VAN CAUVENBERGH
FOR GENERAL CHAI RVAN FOR W1 CE- PRESI DENT, LABOUR RELATI ONS

There appeared on behal f of the Conpany:
D. Van Cauwenber gh - Human Resources Associ ate, Wnni peg

B. Laidlaw - Human Resources Associ ate, W nni peg
B. Grass - Wtness

And on behal f of the Council:

D. E. Brummund - Vice-CGeneral Chairnman, Ednonton
D. J. Shewchuk - Ceneral Chairman, Ednonton

R J. Ermet - Local Chairman, Jasper

R R Shack - Local Chairnan, Edson

L. Wnter - Gievor

AWARD OF THE ARBI TRATOR



The nmaterial before the Arbitrator does not establish, as the Conpany alleges,
that the grievor threatened physical harmto his supervisor. Wile it is clear
that he repeatedly used a four letter word and exhibited obvious anger in his
confrontation with his supervisor, and refused to obey a directive to return to
Melville from Regina to handle a train in a manner that did constitute
i nsubordi nation, there is no evidence of what can fairly be characterized as an
overt threat of physical harmto the grievor's supervisor. Mreover, as appears
from the evidence, several hours later, having had sone sleep, the grievor
t el ephoned his supervi sor and apol ogi zed for his conduct.

The evidence in the case at hand does sustain the view that M. Wnter rendered
hinself liable to a serious degree of discipline. In ny view, however, his
actions did not merit discharge, and that should have been apparent to his
enpl oyer. The evidence discloses that the grievor left Mlville for Regina,
deadheadi ng by taxi as instructed. Wen orders were conveyed to himthrough the
taxi dispatcher to return to Mlville to handle a train, he effectively
instructed the taxi driver to disregard the nmessage, turn off his cell phone
and to carry on to Regina. It is upon arrival at Regina that he had his heated
confrontation with his supervisor, Transportation Supervisor Brad G ass.

In the Arbitrator's view the grievor's conduct would have justified discipline
in the nature of a thirty day suspension. Gven his relatively long service,
and the fact that his disciplinary record was clear at the tinme, discharge was
plainly not justified. The grievance is therefore allowed, in part. The
Arbitrator directs that the grievor be reinstated into his enploynent
forthwith, with conpensation for wages and benefits lost, and wi thout |oss of
seniority, subject to the deduction of a period of suspension of thirty days
for his insubordination towards Supervisor Gass, and his failure to respond to
the communi cation delivered to him while being deadheaded by taxi. The order of
conpensation in favour of M. Wnter is obviously subject to the nornmal duty of
mtigati on and the deduction of any wages or revenue earned el sewhere.
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