CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3215
Heard in Cal gary, Tuesday, 13 Novenber 2001
concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
( BROTHERHOOD OF LOCOMOTI VE ENG NEERS)
EX PARTE

DI SPUTE:

The proposed inplenmentation of the run through of Edson Termnal to the Coal
Branch (Mountain Park and Foothills Subdivisions), in addition to the
reorgani zation of single sub work, and whether or not 12 hours on duty is
negotiable within the confines of article 89 of agreement 1.2.

COWPANY' S STATEMENT COF | SSUE:

The Conpany issued notices of naterial change dated February 15 and June 28,
2000, under article 89 of agreenent 1.2 concerning the run through of Edson
Terminal onto the Coal Branch. On Cctober 30, 2000 the Conpany revised the
noti ce nodi fying the operational changes at Edson Term nal .

The Brot herhood contends that the Conpany cannot unilaterally inplement 12 hour
runs under article 89 of agreenent 1.2 and contends that any changes to the
provisions of the current collective agreenent, nanely article 28, nust be
negotiated with and agreed to by the Brotherhood of Loconotive Engineers during
the open period of the collective agreenent. The Brotherhood contends the
Conpany is prohibited from altering certain portions of the collective
agreement during the cl osed peri od.

The Conpany disagrees and contends that hours on duty are negotiable under
article 89 of collective agreenent 1.2.

FOR THE COVPANY:
(SG.) S. J. BLACKMORE
FOR VI CE- PRESI DENT, LABOUR RELATI ONS

Ther e appeared on behal f of the Conpany:

S. Bl acknore- Labour Rel ations Associ ate, Ednonton

J. Torchia - Director, Labour Relations, Ednonton

B. Kalin - Superintendent, Ednonton

R Reny - Human Resources Associ ate, Vancouver

S. Zei nmer - Human Resources Associ ate, Vancouver

And on behal f of the Council:

J. Shields - Counsel, Otawa

D. E. Brumund - Vice-CGeneral Chairnman, Ednonton
D. J. Shewchuk - Ceneral Chairman, Ednonton

R J. Ermet - Local Chairman, Jasper

R R Shack - Local Chairnan, Edson
AWARD OF THE ARBI TRATCOR

For reasons of business efficiency the Conpany has sought to inplenment extended
runs to and from the Al berta Coal Branch, conprised of the Foothills and
Mountai n Park Subdivisions. That change would involve operating trains from
Jasper and Edmonton running through Edson to Leyland and Coal Valley,
assi gnment s whi ch woul d require twel ve-hour on-duty days.

On February 15, 2000 the Company issued to the two unions conprising the
Council material change notices wunder article 89 of the Brotherhood' s



col lective agreenment, and article 139 of the UTUs collective agreenent 4.3.
The notice initially took the form of advice with respect to changes in the
operation of trains 724/725 and 706/707 by running through Edson Ternminal,
resulting in a reduction of two BLE and two UTU positions at that |ocation.
Meetings ensued, and the Brotherhood took the position that the Conpany coul d
not change the hours of work and the rest provisions of the collective
agreement by invoking the material change provisions of article 89 of the
col l ective agreenent. The natter renmined in abeyance and the parties agreed to
proceed to arbitration of that issue, the dispute being scheduled for hearing
inthis Ofice on July 13, 2000.

Before the date set for that hearing, however, further discussions occurred
bet ween the Conpany's representatives and the Brotherhood' s CGeneral Chairman on
June 7, 2000. The Conpany's representatives submit that on that occasion the
Brot herhood agreed to the Conpany being entitled to inplenent run-throughs of
Edson with twel ve-hour on-duty days on the Coal Branch. It maintains that that
under st andi ng was confirmed by the signing of a |letter dated June 29, 2000.

The letter, tendered in evidence, does not expressly state that the Brotherhood
has agreed to twelve-hour tours of duty. It does reflect that the Conpany
changed its original intention, and devel oped what became an intention to close
entirely the termnal of Edson.

In that regard, the letter reads, in part, as follows:

In light of this new information, the parties again net on June 7, 2000 to
contenplate what would be in the best interest of the enployees of Edson
Terminal, while at the sane tine addressing the CCROU s concern with regard to
unilateral collective agreenment changes during the closed period.

As a result of discussions at that neeting, the CCROU has agreed to neet and
address the closure of Edson and the resultant changes to Ednonton and Jasper.
The Conpany has agreed to provide a new notice closing Edson as a terninal and
address the CCRQU concern with respect to wunilateral collective agreement
changes in the cl osed peri od.

Therefore, in accordance with the above, this letter will serve to confirmthat
the Conpany recognizes that it cannot serve a naterial change notice for the
purpose of changing collective agreenent provisions. The new notice wth
respect to the closure of Edson will be provided at the neeting schedul ed for
June 28-30, 2000.

The general chairs of both unions signed their concurrence with the above.

It appears that the parties did meet to discuss mninizing adverse effects on
or about June 28 through 30, 2000. No final agreenent was reached, however, as
the Conpany, which had given a new article 89 material change notice on June
28, 2000 with respect to the closure of Edson, again changed its position. It
appears that in July of 2000 it began to reconsider the w sdom of closing Edson
and, by letter dated October 30, 2000, finally advised the GCouncil of new
proposed changes which woul d conmbi ne sone extended runs through Edson with some
single subdivision work on the Edson Subdivision to be operated with Edson
crews. In the result the Edson Terninal would not close. In that context the
Br ot her hood fundamental |y changed its position, and as was eventually reflected
in a letter from the Brotherhood dated Septenber 4, 2001, it took the position
that there was no agreenent with respect to twelve-hour runs and that, in any
event, the Conpany could not use the article 89 naterial change provisions to
effectively override or anmend the provisions of the collective agreenment
governing the length of tours of duty, generally established at ten hours
within the provisions of article 28.5 of the collective agreenent.

The dispute before the Arbitrator involves two issues. Firstly, was there an
agreement by the Brotherhood relinquishing the application of article 28.5,
thereby conceding to the Conpany the ability to operate twelve-hour runs to



service the Coal Branch from either Jasper or Ednonton? Secondly, if there was
no such agreenent, can the Conpany use the material change provisions of the
col lective agreenent to seek to gain that concession by the operation of the
provi sions of article 89?

Wth respect to the first issue, having carefully considered the subm ssions of
the parties and the evidence tendered at the hearing, the Arbitrator is
conpelled to conclude that the Company has not adequately proved an
uncondi ti onal agreenent on the part of the Brotherhood allow ng the Conpany to
i mpl enment  twel ve-hour runs by running through Edson onto the Coal Branch
Subdivision. At nost, what the evidence reveals is that the prior general
chairman of the Brotherhood, M. Mchael W Sinpson, essentially adopted the
view that the run-through would, in any event, be inevitable, whether through a
negotiated agreenent or by an arbitration award. It woul d appear that, at nost,
he may have agreed to agree. In other words, he indicated to the Conpany that
in the context of a larger change, including the closure of Edson, the
Br ot herhood would be willing to agree to twelve-hour runs. dearly, in his own
mnd the agreenent in that regard nust be part of a larger material change
agreement which would naximze the benefits for enployees, something which
woul d be best acconplished by the closure of Edson and the negotiation of
substantial protections for the Edson enpl oyees in that context.

The well settled principle of law that an agreenment to agree is not a contract
also applies in collective bargaining. It is clear that what transpired in the
instant case was a substantial change of plans on the part of the Conpany,
which reversed its decision to close Edson as a termnal. An e-nail
comuni cation from M. Sinpson to local chairs Bob Ernmet and Brian Shack, dated
June 15, 2000, clearly reflects the perception and intention on the part of M.
Si npson, described above. It is in that spirit, and in that context, which M.
Si npson signed his concurrence in the obviously vague letter which followed on
June 29, 2000. Subsequently, however, the <conditions precedent to his
willingness to agree were renoved, as the Conpany retreated fromits announced
intention to close the Edson Term nal .

It should be stressed that in this situation the Arbitrator is satisfied that
the Conpany operated in the best of good faith. Its representatives obviously
beli eved that they had secured the Brotherhood s agreement to twelve-hour runs,
and that the negotiation of the mnimzing of inpacts on the enployees under
article 89 would take place separately. Its representative concedes, however,
that that kind of arrangement is highly unusual, if not unprecedented in the
context of a nmaterial change agreenent. Such agreenents, which are nunerous in
the industry, have alnmost uniformy been single docunent agreenments which deal
with all aspects of a material change. The suggestion that the Brotherhood
agreed pieceneal to the twelve-hour runs, wthout linking that agreement to
finalizing any other benefits is a proposition which, in the Arbitrator's view,
woul d require clear and unequi vocal evidence to support it. No such evidence is
tendered in the case at hand. Neither of these parties, who are experienced in
col | ective bargaining, should lightly be presuned to have bargained for a "pig
in a poke". On the contrary, whatever the Conpany's representatives nmay have
bel i eved had been achieved, the thrust of the documentation confirns that the
Brot herhood was prepared to agree to the twelve-hour runs only in the context
of the closure of Edson and subject to the satisfactory negotiation of
protections for the affected enployees, under the provisions of article 89 of
the coll ective agreenent.

For these reasons the first issue nust be resolved against the Conpany. The
evi dence does not confirm the existence of an independent agreenment by the
Brot herhood, unlinked to any other agreenent, with respect to the waiver of
article 28.5 of the collective agreenent and the inplenentation of twelve-hour
runs through Edson.

Wth respect to the second issue, however, the Arbitrator finds the position of
the Brotherhood nore difficult. | «cannot accept the suggestion that the
col lective agreement nmnust be anended on a md-term basis, independently of



article 89, to effect relief against the provisions of article 28.5. Article
89.1 of the collective agreenment expressly contenplates the introduction of
run-throughs, and provides in sub-paragraph (c)(3) the negotiation of "hours on
duty" as part of the neasures to mnimze any significantly adverse effects of
the proposed change on |oconotive engineers. The only authority which the
Brot herhood attenpted to marshal to the contrary is CROA 1280. That case
concerned a different union, the United Transportation Union, and a different
col l ective agreenent, and did not, in its result, hold that the material change
there wunder consideration, cabooseless trains, would necessitate a md-term
renegotiation of the collective agreenent. In fact, the arbitrator there
recogni zed that the union and conpany could engage in a process for the
"rel axation" of the provisions of the collective agreenent through the materi al
change process, but that it was premature to do so at the time, as the
conpany's proposal was not yet finalized or ultimately approved by the Railway
Transport Committee. There is nothing in that case to suggest that as part of a
material change exercise the parties cannot negotiate relief against the
provi sions of their collective agreenent.

Adm ttedly, the instant collective agreenent is different fromthat of the UTU.
It does not speak to a general relaxation of provisions. But it does, as noted
above, identify specific areas which are negotiable for the purposes of
m ni m zi ng adverse inpacts, including the negotiation of agreenents on hours of
duty. That is what the Conpany proposes in the case at hand.

On that issue the Arbitrator is satisfied that the Conpany is correct. It can,
pursuant to a properly given article 89 notice of material change, seek to
i mpl ement run-throughs and to negotiate with the Brotherhood changes in hours
on duty, as part of the process of mnimzing the adverse inpacts of the
mat eri al change that a run-through represents. The fact that the hours on duty
m ght be increased does not, of itself, mean that the negotiation mght not
concern mnimzing adverse inpacts. Cearly, for sone enployees, working |onger
tours of duty, with correspondingly fewer runs and |onger periods of time off
between tours of duty, a reduction in layovers and the acceleration of an
enpl oyee reaching his or her maximum mles, could be advantageous. If, as the
Br ot herhood maintains, the Conpany can never inplenent a material change which
invol ves an increase in hours on duty, apart from a md-term renegotiation of
article 28 of the collective agreenent, it becones difficult to understand why
the parties have made express provision within article 89.1 of the collective
agreement for the possible introduction of run-throughs, a concept whose very
essence involves the inplenentation of longer tours of duty. In the context of
the language of the collective agreement the Arbitrator cannot accept the
subm ssion of the Brotherhood on this issue.

The Arbitrator therefore finds and declares that the Conpany is correct in its
alternative position, nanmely that it is open to it to inplement a material
change in the nature of a run-through, including a run-through which would
i nvol ve twelve-hour tour of duty days, and that it can proceed through the
process contenplated within article 89 for the purposes of negotiating or
arbitrating the terns of an overall agreement with respect to the
i npl erentati on of such a material change.

On the foregoing basis the grievance is allowed in part. The Arbitrator
confirms the position of the Brotherhood that there has been no agreenent nade
with respect to the inplenentation of the twelve-hour tour of duty day in
relation to the run-through of Edson. However, the Arbitrator confirns that
that same issue is negotiable and arbitrable under the ternms of the naterial
change provisions of article 89 of the collective agreenent. It is therefore
open to the Conpany to invoke the provisions of article 89 based on its nobst
recent material change notice properly conmuni cated to the Brotherhood.

Novenber 16, 2001 M CHEL G PI CHER
ARBI TRATOR



