CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 3223
Heard in Calgary, Thursday, 15 Novenber 2001
concer ni ng
CANADI AN PACI FI C RAI LWAY
and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
(UNI TED TRANSPORTATI ON UNI ON)
EX PARTE

DI SPUTE:

The assessnment of 40 denerit nmarks to Lethbridge conductor K J. Al exander and
hi s subsequent dism ssal account an accumul ati on of denerit marks.

COUNCI L' S STATEMENT OF | SSUE:

On June 23, 2000, Conductor K J. Al exander's discipline record was debited with
forty (40) denerit mnmarks for his continued failure to nmeet his enploynent
obligations and for his unacceptable |evel of absenteeism during the period
January to June 5, 2000, at Lethbridge, Al berta.

Conduct or Al exander was subsequently dism ssed on account of an accumnul ation of
denerit narks.

The Council advanced a grievance contending that there was no just cause for
the inposition of the 40 denerit nmarks and requested that they be renoved from
Conductor Al exander's record. In any event, the Council contends that the
penalty of discharge is too severe in all of the circunstances and requested
that Conductor Al exander be reinstated into Conpany serviced with no |oss of
seniority or benefits and wth full conpensation for all wages |ost.
Alternatively, the Council has requested that Conductor Al exander be reinstated
into Conpany service on such ternms as nmay be consi dered appropri ate.

The Conpany has declined the Council's grievance.
FOR THE COUNCI L:

(SGD.) D. H FINNSON

FOR GENERAL CHAI RPERSON

There appeared on behal f of the Conpany:
C M Gaham- Labour Relations Officer, Calgary

J. C. Copping - Manager, Labour Rel ations, Calgary
G S. Seeney- Manager, Labour Rel ations, Cal gary

D. E. @ierin- Labour Relations Oficer, Calgary

K. Bi shop - Road Manager, Lethbridge

C D Carroll - Director, Labour Relations, Calgary
And on behal f of the Council:

D. Ellickson- Counsel, Toronto

L. O Schillacci - Ceneral Chairperson, Calgary

D. Finnson - Vice-Ceneral Chairperson, Calgary

K. J. Al exander - Gievor

AWARD OF THE ARBI TRATOR

The grievor is a long term enpl oyee, having entered the service of the Conpany
in August of 1978. The record discloses that he has a long history of
al coholism and drug dependence. These difficulties apparently became known to
the Conpany in or about 1999. M. Al exander was disnissed after the assessnent
of forty denmerits for his absenteeism between January and June of 2000. The
Council does not dispute that he had a high rate of absenteeism 1In its
submi ssion, however, the penalty assessed against him is unduly harsh, regard
being had to his personal circunmstances and the illness, in the form of



al coholism and drug dependence, which was at the root of his failure to be
assiduous in his attendance at work.

It does not appear disputed that for the purposes of the case before ne the
grievor's record should be taken as at forty-five denerits at the time of the
discipline resulting in his termnation. In the Arbitrator's view a significant
mtigating factor to be considered in the case at hand is the conprehensive
psychol ogi cal assessnent and progress report prepared by the grievor's
psychol ogist, W Peter Palner. That report reviews M. A exander's |ong-
standing difficulties with alcoholism and drug dependency, and the efforts
whi ch he has made to overcone them Additionally, by the grievor's own account,
he has been free of alcohol consunption for a nunber of nonths. In this
circunstance | am satisfied that an appropriate order for reinstatenent can be
made, subject to conditions fashioned to protect the Conpany's legitimte
interests, while according a degree of accommobdation to the grievor in
recognition of his docunmented disability.

The Arbitrator therefore directs that the grievor be reinstated into his
enmpl oynent forthwith, wi thout conpensation for wages and benefits l|ost, and
without loss of seniority. The grievor's reinstatenent shall be conditional
upon his accepting to be subject, for the period of tw years following his
reinstatenent, to abstain from al cohol and drug consunption and to be subject
to random al cohol and drug testing, to be adm nistered in a non-abusive manner.
Additionally, should the grievor fail to record a |level of attendance equal to
or better than the average of the enployees in his classification at his
termnal, as calculated over any four nonth period, he shall be subject to
i medi ate discharge, without recourse to arbitration save in respect of the
calculation of the rates of absenteeism to be applied. The Arbitrator further
directs that as a condition of reinstatenment the grievor remain under the
continuing care of M. Palner, or another counsellor to be nutually sel ected by
the parties, for a period of not Iless than tw years followng his
reinstatenent, wth his participation in that ongoing counselling to be
confirmed in witing by the counsellor to the Company on a quarterly basis.

Novenber 16, 2001 M CHEL G PI CHER
ARBI TRATCR



