ZFCRZ AN ARBITRATION COMMITTEZ ISTABLISHED
UNCZR NEW YCRK COCK (II) EMPLCYZIZ PRCTESCTIVE CONZITIZHNS

In the Matter of Arbitration
Between

Missouri Pacific Railrcad Company
I.C.C. Finance Docket

And No. 27773

American Train Dispatchers Association

CPINION AND AWARD

Sackground

On May 11, 1381, the National Mediation Board appc
undersigned Neutral as Chairman of an Arbitration Commitiee pursuans
TTT

to the Boarxd's authority under Article I, Section 1l of Apgendix IZI

of I.C.C. Finance Docket No. 28250 (hereafter New York Dock (II)).

Kearing was held on June 8, 1980 in Washington, D. C. The Missouri
Pacific Railroad Co. .(hereafter "Carrier") was represen=ed by

Nina X. Wuestling, Esq. The American Train Dispatchers Associaticn
(hereafte:."Association;) was represented by Thomas Wcodley, EIsg.
Post~hearing briefs were filed on June 22, 1981; and it was stipulate

that the Opinicn and Award would be rendered on or before July 31, :

Statement of Facts

In 1924, the Carrzier acqQuired controlling interess of Texas a
Pacific Railrcad Company (hereafter "T & P".) As a nmajority-~cwned
railrcad, the T & P was one of more than a dozen Carriers that

constituted the Missouri Pacific Line, cor System. Accezding %o =na .



Carrier, it began an intensive effort to coordinate =he aczivisie

in

of izs subsidiarzies ia 1956. This program produced, among ozher sxin-
the consolidation of several train discaiching offices. It dces nce
appear that any of these.train dispatching conseclidations combined
T & P offices with Carrier offices. In 1967 however, the Carrier
and T & P did swap disptaching territories: the train dispatching
for Longview, Henderson and ﬁineéla was transferred from. Carrier's
Houston Cffice to the T-& P's Fort Worth Office; and train dis-
gatching for Alexandria and New Orleans was transferred from the

T & P to Carrier. The transfer of territory was accomplished in
accordance with the Washington Job Protection Agraement of 1936,
Prior to their merger, Carrier operated train disptaching cffices
at Houston and Palestine, Texas; Kansas City, Missouri; and North
Little Rock, Arkansas; the T & P had only one train dispaiching
office ;t Fort Worth, Texas.

Carrier and T &« P had, and continue to have, separate collec:ive
bargaining agreements with the Association. The current agreemens
betwveen the Association and T & P is dated Augus:t 24, 19S2. ~ke
currant agreement between the Association and the éa::ie: is dated
November 30, 1962. In 196§, ;hé Carrier and T & P signed, segarazal:
June 16 Mediation Agreement A~7460 with the Association.

In 1974 the Carrier and T & 2 filed an applicaticn with the
Intrrstate Coémerce Commission for cbrporaté merger. The Carrcier
simultanecusly sought;merger with the Chicageo & Zast Illinois Rail-
road Company. According to the Carrier, the corpcrate merger repr
sented only a change in corpdrate identity: Carrier and 7 & ? %ad

been operating as a unified entity fcr about .ten vears.



Cn May 4, 1976, the Interstate Ccmmesce Commission apsroved
the Carrier, T & P, and Chicago & Zast Illinois mexger. In its
Order, the Interstate Commerce Commission recognized the extent
to which Carrier and T & ? already operated as unified enti:ies,
"with assimilated pcwer and eguipment, and common department and
personnel.” In accordance with the requirements set forth in §
S(2) (£) of the Interstate Commerce Act, as amencded (45 U.S.C. § 11347),
the merger was approved subject to the application of emplovee-

protective conditions contained in New Orleans Union Passenger Termizal

Case, 282 I.C.C. 498 (1952), as modified by the arbitration

conditions set forth in St. Louis Sou:hwestern Railway - Pur, =

Southern Railway, 242 I.C.C. 498 (1972), and by certain prcvisions

of §405 of the Raii Passenger Sezvice Act (45 U.S.C. 563). 2ursuant
to a Petition for Reconsideration filed in March, 1979 by the
Railway Employees Degpartment, AFL-CiO, the I.C.C. reconsidered

the appropriate level of employee prctection to be imposed on the

merger. Accordingly, it ordered that "all employees affected in

xX

I

this transaction shall be afforded tre relief set forth in Aggend

III of New York Dock Railway - Contrsl =- 3rocklvn Zastern Districk,
360 I.C.C. 60 (1379)." The U.S. Court of Appeals for the Second

Circuit has characterized the New York Deck conditions as "The

most favorable of the labor protective provisions contained in

both the New Crleans conditions (as clarified in Southern Cont=ol

II) and Appendix'c-l, adcptéd pursuant to §405 of the Rail Passanger

Service Act of 13970." NeQ York Dock Railway v. U.S., 609 F.2nd 83,

91 (1979).
On. Januvary 21, 1981, Carrier served the Association with neotice

of a proposal to consolidate its dispatching functions now cerfcrmed



at Palestine, Houston and Fort Worth, Texas into a single new

office located at Spring, Texas {(a suburb of iiouston). This rotice
was served “pursuant to Article 1, Section 4, of Mediation Agreemens
A-7460 of June 16, 1966." The Association respended five dayvs laters
contending that "{s]ince the proposed coordinaticﬁ of the train
dispatching facility and operations of part of Missouri Pacific
Rail;oad with those of the former Texas and Pacific Railway is
clearly a result of the merger cf those two Carriers approved.by

thé I.C.C. in Finance Docket No. 27773, ﬁhe employee-brctective

conditions imposed therein [New York Dock II] are applicable.”

Issue in Dispute

The Association has characterized the issue fcr arbitration as

follows:

Does the consclidation of the train dispatching functions
now being performed in the Fort Worth, Texas office undex
the scope of the former Texas & Pacific Railway Train
Dispatchers Agreement, with those now being performed in
the Palestine and Houston, Texas cffices under the
Missouri Pacific Train Dispatchers' Agreement, 2s pro-
posed in the Carrier's January 21, 1581 letter and notice
(file B 246-471), constitute action taken puzsuant to
authorizations or approval of the Interstate Comnerce
Commission in Finance Docket No. 27773, Missouri Pacific
Rajlrocad Company - Merger - The Texas & Paciiic Railwav
cmpanv, Ete., thus making applicable the emplovee
protective conditions imposed in tha: prcceedznq (New
York Dock (II)]?

The Carrier, on the other hand, has posed the following questica

for arbitration:

Whether New York Dock II employee protective conditicns
impésed in Missouri Pacific Railrcad Comoany - Mezger -~
The Texas & Pacific Railway Comeenv, =tc..(Il.C.C. Finance
Docket No. 27772) are applicable to the transfer of the
train dispatching office at Fort Worth, Texas?




Azsolicable Provisions

The garties to this dispute rely ¢n lancuace ccntained in threa
Protection documents to support their respective

separate employee
positions. 1In terms of chronology, the first of these is the
tlashington Job Protecticn Agreement of 1936. That Agreement

provides allowances to employees afiected by a "coordination."

A "coecrdination®™ is defined to mean "joint action by &two or more

carriers whereby they unify, consolidate, merge or pool in whole

or in part their separate railrzocad facilities or any of the cperaxzicn:
or services previously performed by them through such sezarate
facilities." (Underscering added.) This Agreement also expressly
provicdes for coverage during "the period following the effactive

date of a coordination during which changes conseqguent ugon

coordination are being made effective." The Agreement conkains

procedural assurances and compensatory allewances feor a five year

r

veriod to affected employees.
The June 16, 1966 Mediation Acreement aficrds zrotective

d of

.l
<
o

benefits for train dispatchers who are displaced and dezr

employment as a result of certain specific tyres of changes wizhin

one carrier's overation, including the consolidation or rcemoval

of train dispatching offices. The benefits provide for a five vear

protective period; allowances earned are not recalculated to reflect

subsecuent wage increases.

It is important %0 note that the 13966 Mediation Ag-eemens dces

o

not agply to "any transactions subject to approval kv the Intersta<ca
Commerce Commission or to any transactions csvered by &the Washinmg=zn

Job Protection Agreement of May 21, 1§38."



rr-a. ly, Agpendix III of New York Dock (II) prevides ccrz: ..
rrotect.ons for cmployees who have been displaced, dismissed, rovj..
to relocate, deprived of benefiss, and so for-th, as a result of a
“transaction." A "transaction" is cefined as "any action taken
pursuant to authorization of this Commission on which these orovisicns
have been imposed.” Among the provisions imposed by Appendix III is
a six-ycar protective period, during which a dismissed or displaced
employee's allowance is adjusted to reflect subsequent general wage
increases.

FINDINGS

Issues of Arbitrability

The Carrier has challenged the jurisdiction of the Ac-bitration
Committee which has been established under the auspices of the

Naticnal Mediation Board pursuant to Section 11 of Appendix IIIX

on two grounds:

n

First, the Carrier contends that time limits imnussi by
ll(a) of Appendix III were not complied with.: - That subsection
provides, in part:

In the event the railroad and its emnlovees or their
authorized representa<tives cannot settle any dispute
.Or controversy with respect to the interpretation,
application or enforcement of any provision of this
appendix, except sections 4 and 12 of this article
I, within 20 days after the dispute arises, it may
be referred by either party to an arbitration committee.
The Carrier notes that it gave notice to the Association of its
intent to move the Texas dispatching offices on Januazry 2L, 198'.
By letter dated April 8, 198l, the Association served notice of
its intent to arbitrate pursuant te Article I, Section 1l cof
Apwendix IIX. Thus, the Carrier contends that by its untinmely
iavocation of Section ll, the Association has waived its righs

e=~ arnitciea,



This ¢laim is predicated on-reading Seciion ll's refecence
to 20 days as a window within which a party must act to inavoke
arbitration. When examined in the context of the entire document,
however, it seems clear that the 20 days was meant to provicde a4
minimum pericd.in which the parties were to attempt to reconcil
their differences, and only after the expiration of 4hat period

uld either party invoke arbitration. Obviously, there is a
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ressonable in light of the importance of the issue.

Second, the Carrier argues that "there is alsoc a substantive
issue of whether Article I, Section 11, which creates an Arbitration
Committee, also empowers the Committee to decide whether this
controversy, applicability of Dock II, is arbitrable." 1In this
regard, Carrier relxes on that part of Section ll(a) wh;ch authorizes

referral to arbitration any dispute "with respect to the interpretatic

application or enforcement of any orovision” (Underscoring added.}
Mim Mawwsarw trimit 1A wammera Frmm Ca~mddiam 11 ~~p o~ e N LY ol men a2
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the Appendix’'s overall application to a particular event. */

Avolication of the term "transaczion”

The Carrier contends that Appendix III is'inapplicable because
the proposed action at issue is not one authorized by the I.C.C. O=zd

nor undertaken pursuant to the I.C.C. Order approving the merger.

~*/ In support of this position the Carrier cites Steelworkers v.
- Warrior Navigation Co., 363 U.S. 574 (1860), for the propesiticr
that questions of arbitrability are for the courts to decide, ur
the agreement states to the contrazy, and Railroad Yardmas:ter c:
-america and Chesaveake and Qhic Rv. and Seaboard Coast Line XR.

TI.M. Liaberman, March 1981) for the position that Sesceicn

\Mmesasas mwmEmasmoittaisy | 3

1 -
to the arbitration and settlement of disputes which micht arise
under the parties' agreements implementing Dock II.
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Razher, the Carrier clainms, the oroposed ccnsolidaticon is a dirsacs
result of technological improvements and econcmic cocndicisanms.,

In support of this theory, the Carrier introduced evidencs
regarding the underlying reasons for the move to Spring, Texas,
First, the T & P building in Fors Worth, which houses the =rain
diszatching office, had been a f;nanqial liability. TCurinag the
years that attempts werg made to sell that building, the Carrier
was also acquiring land in the Houston suburb of Spring for a new
yard and office park. In 1978 the Fort Worth building was sold

th a two ygg;'Lgésg-b;ck for office space. In 1981, the office

"J.

W
building in Spring was completed and the Carzrier was prepared to
'éonsolidate its Texas offices at that location. !Morecover, the
Spring office is equipped with computerized centralized traffic
control equipment. The capabilities of this type of equipzment
are superior to those of the lever type machines currently in use
at Fort Wor4h, Palestine and Houston. Although the new computer
system will produce economies, it would not bé cost effective ¢o
equip all three offices with ccmputer-assisted egquirment.

The Carrier thus argues that the proposed conseolidation is
a result of economic &easures,aﬁd technelogical improvements thas
"merely by chance happened to occur after the merger and not the
direct result of or in any way éonnected to the merger.”
(Carrier 3rief, p. 26). 1In ;his connection the Carrier states
that it would have consclidated the train dispatching offices
even. in the absence of a merger.

As a corollary to this argument, the Carrier assez<ts <th is

cculd have consolidated the train dispatching functions withous

I.C.C. approval and that this fact distinguishes the case at issue



- - -

here from other situaticns in which Azzendix III senmefizs have Seen

applied. The Carrier has emghasized the Zact shat <=2 Comasissinm

construed the merger of Carrier ané T 3 ? 2s "noshing moze =han

a consolidation of corporats entities...
In its QOrder, the I.C.L. stated:

The merger application herein does not involve
significant changes in the zatsern of operation
of the MoPac sys~em, but mesely represents a
simplification of present McPac corporate
structure. The proposed merger i1s nothing more
than a consolidation of the corporate identities
of the three applicant railroads, McPac, T & ?,
and € & EI. McPac has conzzolled the T § 2
through stock ownership for over 50 years.
Texas & Pacific Readiustnenz, 86 I.C.C. 808
(1924), and has controlled zhe C & EI through:
stock ownership for over 10 years, Missouri Pac.
R. Co.- Contrcl-Ch*caco § =.I.R. Co., 327 I.cC.C.
279 (1965). Mobac anc T & > nave Ceen oserating
as a unified entity with assimilated pcwer and
equipment, and common devariments and serscnnel
for about 10 vears. The C a ZI has been operated
on an assinilated basis with the other &two rail-
roads in the same manner £cz abous § vears. The
operation of these three railrcads cn an iantsgrated
basis means that, unlike a srocescinc where one
rarlroad seexs to merce wit: ancother unaifiliaced
railroad, the coordination and csmbination Of Ca-
- cartments and cersonnel of mercing railroads will
not Tesult 1n the custormarv sicnificant eccnonies
involved in the eliminatica o cuplicate decartrments.
(Emphasis acdded), 348 I.C.C. at 419.

The Carrier has contrasted this tyvpe of heige: with the
grcceeéings involving the Chesapeake & Chio and the Family Line
System (Finance Docket No. 2890S). <chere, the Carrier claims,
I.C.C. app:cvgl was required to accomplish the wide range of

seraticnal cﬂanges p:oéosed by the zer-ger carriers, including
acquisition of trackage rights and atandonment rights. Thus,
decisions to displace emplovees as a reasult cf the ccnsolidaszien
of yaréds, interchange cperaticns, :d';ie:ical forces are achicrs

~

taken "pursuant to" Commission authesization and "transaczicn
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under Appendix III. In this situas

I.C.C. authorization was necessary fcor the merger, tut the mercer
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was NOt necessary to consolidate the disnasching cffice
Reply Brief, p. 19).
Despite the evidence in the recczd thaz the consolidation

was a pre-existing plan, the Association argues that the plan's

consummation would be ";ursuant to" I.C.C. auvthorization i thas
action was in accecrdance with, cénsistent with, in conformance

with or in.furtherance of the approval of the I.é.c. ?hrased
negatively, the Association suggests that a particular acs

by a Carrier can be viawed as a "transaction” unless that act

is not in accordance with the merger plan, not consistent

with, presumably, the order of the I.C.C. or not in furtherance

of the objectives of the merger. (Association Reply 3Brief, p». 10).
The Association argues that the action here is, indeed, consistents w
in accordance with and in furtherance of the merger since the
Carricr hopes to realize, through the planned‘ccnsolidation. certain
"additionél economies and efficiencies,“ one of the purpcses extress:
ia the nerger applicatién. Thus, where an action Qill accemslisnh
an objective sought by the me:gér, it is an action taken "purscans
to authorization of {the] Commission.”

The féreqoing construction of the term "sursuant to" does not
include as an ingredient the concept of causation. Indeed, the
As;ociation suggests that if the Commission had meant to reguirce dir
causation it would have shrased the definiticn of transaction 42
include the term "caused by". levertheless, there is cansideranle

distance between the term "caused by” -and the Association's forzula-

of "not inconsistent with."” The former standard would limis t-ans-
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acsions Lo +those acss recuired b

clear =hat the Ceommnission has not impcsed this standard. =2 this

.

¥

regazd, Lt Is just as ohvious that the term "4ransactica” was ncs

.

meant to be limited to those issues that were expressly csvezed in
the mérger application and Crder, as the Carrier suggests. The face
that the I.C.C. did not specifically consider this Carrier's plan:
to consolidate train dispatching ocffice cannot be viewed as dis-

positive of the issue here (Carrier 3rief, p. 20).

(43
o0

The Carrier's claim that Appendix III conditions apply only

'l-
(14

actions which require I.C.C. approval is problematic. To begin,
is not clear from the arbitration cases cited by the Carz-ier that
.1.C.C. approval was necessacy for the specific actions taken by
carriers pursuant to Finance Docket No. 28905. See, for example,

BRAC and CsQ Rv. and Seaboard Ccoast Line R.R. (Lieberman, february

28, 198l). That case involved, in part, the coordination of C:&0
and SCL clerical forces at Richmond, Vizginia; it is not clear
whether I.C.C. approval was necessa:y for such ccordinaticn c=z
whether it could have been acccmglished through the Washington Job
Protection Agreement.

It is egually clear, however, that the écmﬁission has viewed
the imposition of protective benefits as requiring a proximate nexus

between the actual merger and the Carrier action at issue. Every

action initiated subsequent to a mezger cannot be considered, i:cso

facto, to be "pursuant to" the merger. There must be a causal conn-~

ection. As it relates to the applicability of New York Dock II to

a merger, such nexus is implicit ia the term "pursuant to." Cthes--
9 ¢

wise, terms such as "in accordance with", "subsequent to’, "follcwing.

and "changes consequent upon” have no meaning: they beccme emp:y
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words rattling in a semantic vacuum, Tor examgle, ia =x
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"(T) The 'effect' of subsequent internal technoloagi
improvements by either of the (two consolidacing) ca'-
riers, even if made possible hy improved financial

circumstances partly atiributable to the unificazisn of

contrel, is too indirect and remcte to be considarasd
a result of the transaction: and it Ls not our .natenci
that employees alfected by such internal improvemen:s
shall be entitled to the benefit of the conditicens.”

"
)

e
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(Underscoring added). Southern Ry. = Control - Central

of Georgia Ry., 317 I.C.C. 729, 732 (1963), afZ'd sup
nom. Railway Labor Executives Assn. v. United States,
226 F. Supp. 521, (£.D. va.), vacated on other grouads

379 U.S. 1589 (1364).

It is the absence of any such causal nexus in this case <has
defeats the application of the term transaction.

The Carrier was able to demonstrate that its plan to consol
the train disptaching cffices was made independently of the
Cemmission's merger approval. The decision to convert %o a sing
train dispatching office in Spring, Texas was based on the cost
maintaining <he building in Fort Woxth, bhe need to provide cent
traffic control through ccmputers, the need to replace cu=zidated
cquipment now in use, and the availapility of Carrziex prcoarnty
in Soring. As the Carrier pointed cut, it is only happenstance
the consolidation ixs ﬁo occur afﬁe: the merger:; the decision to

consolidate was macde well before the merger.

’
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THe Association's argument, however, does nct rest sclely on

the definition of .transaction, as it is written. The Associaticn

also points out that "transaction” has been interpreted to include

"

those situations which would be covered under the term "czo

-

in the ashington Job Protection Agreemenz o 1336. Since 4he

dinaticn

Carrier concedes that the proposed consolidation would have teen.

accomplished under the Washington Jcb Prcoctecticn Agreement had it
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Tha Association

€z %0 the meIger, tne Assoclaticn arzues thas
a "gcocrdination"” ané, hnence, a “"s-ansaczigon.”

sors i1ts theeon

has citz TWO stat2ensts o su

U

that any act that would be a cocordinaticn sricr to merger is a
transaction after a merger. TFirst, in set:ting cus the substance of

Appendix III of Dock II, the I.C.C. s=tated:

"The labor organizations alsc reguest that defini-
tion of the term 'transaction' in article 1, sectien

1l(a

).

be modified to encompass the sane situations as

the complementary term 'coordination' does in WJPA.
These terms are the triggering mechanisms of article
section 4 and sec.ions 4 and S5 of WIPA, respectively

)y

Since article I, section 4 here is intended to in-

corporate the full protections of sections 4 and §
of WJ?2A, the term 'transaction' should be redefined
to set the notice, negotiaiteon, and arbitration
crovisicns in motion in the same situations as

doces the term ‘coordination.' We also note that

the broad definitiond) is necessary in the types
ransactions for which apsroval is required

uncer 49 U.S.C. 11343 et seg., because the event
actually affecting the emplcvees ﬁight occur a+~ a
later date than the initial transactior. and arbiiracion;
thercfore, we will modify the term 'transacticn' so
that it will apply to any action taken pursuant &2 a
Commissicn authosization upea which these conditicns
imposed.”

of

ace

Vaw York Dock Railwavy - Con+<zol - Srooklvn ZTas+ter

o

Dist., 360 I.C.C. 80, 70 (1l879)

Later, in.upholding the lecality of the icgendix II conditicnas, the

Second Circuit expressed the following ozpinion-as to the terms used

by the I.C.C.:

(8]

cf in the Appendix C-1l concéitions, it is clear

The definiticnal provisions contained in Lthe

"Wew York Dcck conditions” remain to be discussed.
Peti t oners' objecticns to the ICC's definition af zhe
term
cdefinition has no precise ancessor Ln either the " ew
Orleans conditions" (as clarified in Southera Con%zol II)

“transaction” are without merit Although this

o
- - bh
-gum =

definition itsel?, as well as frem the ICC's expressed
intention in ~c-ﬂu1atxng tais definition itself, as well

as

£

- -

ca the ICC's expressed intention in -o:mu’a.-"g this

definition, that the goal whicha the ICC had in wind was
to encompass in i=s definizion of "transaction" ¢
sane situations that were within the parallel temm



"coordination” employed in the z2dmizted Slueprins f:or
all current employee proctective packages, the WoOPA., Ve
do not believe that this gcal is beyend zhe stasutsoy
authority conferred on the ICC in fermulating emctlcvee
prozective condisions purstan<t to 49 U.S.C. § 11347,
Nor éo we believe that tne ICC's attempst the achieve
this goal strays so far from the mazk that the sern
"transaction" needs redefiniticn by us.

New York Doek Rv, v, U.S., 609 F.28 83, 94 (137%).

On the surface it appears as though both the Commissicn and

the Second Circuit have concluded that the terms transac<ion and

coordination are interchangeable. A closer analysis of the state-

ments reveals, however, that neither forum dealt with the situvation
encountered here: the lack of a causal nexus between the merger
and the Carrier's action.

The I.C.C. ccmments in the New York Dock II case were made in
response to the Organizations' concern that the prior definisticon
would not extend protection to acticons taken by a Carrier at a later
date. The Organizations sought a recefinition that would csver nck
only the initial transaction but "fdture related acticns made

sursuant to [(I.C.C.] approval." 360 I.C.C. at 65. The I.C.C.

her

N

resgonded to that cbjection by expressly covering situaticns

§-

ate

4]

"the event actually affecting the employees might occur at a
date'than the initial t:ansacéicn vet still be pursuant to cur
approval... 360 I.C.C. at 70. Beth the objecticn and respense
deal with the.fiminq of a "transaction®™ and it is in this contexs<
that the Commission equated *cocrdination" and "transac<eion.”®
However, neither the objection neor the response suprorts the prcposi-
that a causal nexus is unnecessary in a :transacticon. The Secsnd
Circuit's opinion does not elakorate on the Commissicon's earlier

-

analysis and, in light of the Court's express refusal to zedefine =X

't =r~& Wa accivmed that the Commission's earlier szataments ar



ed authoritative, Having
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i canno= Se said that the Commissicn's raferen

"coordination” was intended to cdefeat the necessicy
nexuvs.
d

In %he sum, the nsscc.at-on has no%t shcwn that

consolidation of train dispatching offices is a
nor has the Associaticn cver-

"é&ransac=ion”

within :he meaning of Appendix IIZI,

come the Ca rrier's affirmative presentation that the propesed acticn

is not cone tha% was made pursuant to the mexzger of the Texas &

Pacific and Missouri Pacific.
Based on the foregqoing, the Commititee zrenders the follcwing:

AWARD

The enoloyee protective conditions of New York Dock II imposed
Finance Docket No. 27773 are not applicable to the prc-cseﬁ

in I.C.C.
conscl;daticﬂ of the train dispatching functions now be-ng cerfcrmed
Palestine, and Houston, Texas.

ﬂ!/ //// AS SNNAE S~

NEUTRAL MEMBZ

lAizziéﬁ:f?éLk—”" g;:>‘af(:52ZZ;5
Carrier lMem Organ;zat;oq Membex
T Bunt
/

Date: July 31, 1981

at Fore Vorth,

wnile the Award was rendered cn July 31, 1381, meeting the reguicemanis
of Seczicn 1l of Kew York Dock II, the A.:Lt.a vor tuled that the Award would net
rocome effective until an Ehacutive Sessicn, if desired, were held, An Decutive
Sessicn, at the rezuast of the Unicn, was held cn Ncverbes 3, 1881, e Arzitrascs
raled that the Award would stand as cencared. As a result of the I

the Crganization's Dissent is attached.




-

Trne Czinion and Awazd ¢f the llauzral Mem-er 1s tased oo

)
"

nis view tha<t there was no "causal nexus"” tetween the mercer ¢
ae Missouri Pacific Railrcad Ccmpany ("lMoPac") and che Texas
and Pacific Railrocad Company ("T:aP"), as agpreved by the Interstate
Commerce Cormission ("ICC"), and the transaction at issue hece;
namely, the consolidation of the T§2 train dispatching functions

at Fort Worth, Texas with those cof the MoPac offices at Palestine

and Houston, Texas, and the movement of those functicns to a new

facility in Spring, Texas. The Neutral Member mistakenly celies

(4.

on immaterial facts, ignores other relevant and czitical facss,

and misapplies the principles set forth in New York Dock Railwav——

Con**cl—-srooklvn Tastern Dist.,, 360 I.C.C. 69 (137%8), afii-med,

§09 7.2d4 83 (2nd Cir. 1879).

The.Award does not adopt the carrier's main asseztion
that it could have effectuated this consolicaticn of separate 732
and MoPac train dispatching facilities in the aksence of the ICZC's
order apgzoving the merger of the two railr-cads. _Iﬁ is well
setzled that rail carriers are not Zf-ee to cocmiine separa<ce cper-
ations and facilities without ICC approval, even if the cacriers
have a parent-subsidiazy relationship. 49 U.S.C. Section 5(2),

recodified as, 49 U.S.C. §511343(a). See, New York Central

Securities Coros. v. U.S., 287 U.S. 12 (1%32); Unised States v.

Lowden, 308 U.S. 229 (1339). Thus, the Awazd's heavy reliance
on Mofac's undocumented ’'intention' to consolidate these Zacilicies

priozr to the merger is immaterial. (Clearly, the consclidazicn



)

could not have taken placa — and éid nct ta2ke place — unszil afs=e-
the ICC's decisicn authorizing the merger.
Indeed, a critically importani fact which is clossed cver
in the Award is the exis:en;e of the Asscciation's segac-atae
a.‘..e'

" schedule agreements governing the TsP train dispatchers and =n

MoPac train dispatchers. ' These separate agreements ceserve the

train dispatching duties to the Ts? and MoPac dispatchexs under
their respéctive seniority districts. The only way the carcziex
could effectively disregard these agreements and implement %the
censolidation is through the Icé's nerger app:ovai — and evan.
then i& could cnly-pe ﬁcccmplished through the collective

bazgaining process. New York Dock II, Appendix III, axt. I, Sec. 2

Sizply stated, cther than the merger action, there is no cther
vehicle which permits consolidation of facilities cperated by
different railzcads and governed by separate schedule agreements.
The cause and effect relationship in these cizcumstances céuli haz
be more clear,

Moreover, the Neutzal Member mistakenly ag:é&d with the
carrier's contention that its consolidation action was based solely
on financial and technolcgical.:easons unrelated to the nergexr.

In light of this argument, the consolidation occurring after the
merger was viewed nerely as A "happenstance.”

Consolidaticns like the one in guestion here are al=ast
always motivated by a desire to increase operaticnal eflicieczcy,
reduce costs and enhance profitabilisty. To allow a caswier %o

escape his employee protective cbligaticns by poinsing =9 tisse



often-stated reascns weuld, I eflecz, eliminacte such srstectizas.
Unforcunately, that is zrecisely the result -ea2zhed in she iaszan:
case.

The cdeficiencies in the Award are best illustrated v 4<he

erroneous reliance on zhe Southern Rv,—Contrcl——Cent-al ¢

Georgia Ry. case — the only authority cited in the decisional

portion of the Awaxd. The Neutral Member, in app;:ently adopting
the argument in the carrier's submission, quoted at lengih the
initial ICC decision which noted that the 2ffectuation of
techaologicai imgrovements by the consclidated carriers there
was "...t00 indirect and remote to be considered a result cf the

transaction...", and therefore the labor protective cconditions

did not apply. Southera Ry.—Contzol-—Central of Georgia Rv.,

317 I.C.C. 729, 732 (1963), af2'd. sub nom, Railway Labor

Executives' Assn. v. United States, 226 F.Supp. 521, (Z.D.Va.},

vacated on other grounds, 379 U.S. 199 (1964).%Y

On remand £zcm the Supreme Court, however, the ICC
modified its original decision by expanding th e-l~bc: SIotective
conditions to cover those situations which the cazriers felt were
outside the protections described by the ICC in the above-cuoted

language. Southern Railwav Co.—Control—Central of Georcia Rv. Co.,

i/ In the first santence of the quoted paragraph, the ICC
stated that.7[i]t is plain-under the conditions th at an emplcyee
would be entitled to benefits if adversely affected by a ccozdinaczic:
of the operations cf the applicant and the Ceniral or =y the shifz:in
of functions from cne o the other.* 317 I.C.C. az 732. Althsugn

this sentence was omitted fzom the gquotation in the Awazd, it ci-

viously applies to zhe ccordination or shifsing of =zain disgazzni
functions from the T&P to the MoPac. 0Of course, .“e srotective

condicicns have been considerably expanded underz New Yook Ceck II.




331 I.C.C. LlS1 (1967). Regres=sarzly, Sy incocrgerating tne carsiaes's
~sntentions into his Awazd, the Neutral Member failed &2 cgnsider
the ICC's ruling on remand — a zuling which susstanzially alzers
she initial decision of ‘the ICC, and which actually supgerssts
the Association's position in tle instant case.

Finally, the Awarzd is plaialy inccnsistenﬁ with the language

and intent of the New York Dock protective conditions. The post-

merger consclidation of train dispatcher facilities involves i
*consolidation of employee rosters” which is expressly covered

by the ICC's decision in-New York Dock II. 360 I.C.C. at 70, 75 2/

_ Furthezmere, both the ICC and the Second Cizcuit Coust of
appeals found that the broad texm "transaction® embodied the same
" actions covered by the term "coordination” under the Washinrgton
Job Protection Agreement (WJPA). 609 F.2d at 95.2/ As =he Awacxd
itself points ocut, the carrier conceded that the consolidaticn cf
the MoPac and T&P train dispatching facilities would be a “coerdin-
aticn” under the WJIPA if it had not been for the merger. On the ‘

rasis of this concession alone, the consolidation shoulé have been

found to be a "transaction" as defined in New York Dock II.

For the foregoing reascns, I vigorously dissen<.

Qrganization Member

5/Un£o:tunatcly, the quoctation of the New Ycrk Dock II decisicn in
Award {p.lB) mistakenly omits this important Treference o the
consolidation of emplceyee rosters,

)
jo BT L 4
MY (A" N T}

g~

Wi

L

Z/Other Arbit-ators have correctly determined that the term
action” should te broadly applied to encompass those actions
constitute a "coordination” under the WJPA. Denver § Rio Gra
Western R. Co., and Railwav Labor Ixecutives' Ass'n., Jancaly
(Neil P?. SplLers); New YOrk Dock ’Y., CO. & 3rcoklvn Zastern O:s
Terminal and Brotherncod 02 Loccmet.ve =ng.neers, Decerzer 13,
rTrancis X, Quina).
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