
In the Matter of Arbitration i 
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1 

Missouri Pacific, Railroad Company i 
1 I.C.C. Finance Docket 

And ) No. 27773 
1 

Xmerican Train Dispatchers Association ) 
1 

Background 

OPINION AND AWARD 

On May 11, 1981, the National Mediation Board appc 

undersigned Neutral as CSairman of an Arb' itration Committee paz3iar.t 

to the Board's authority under Article I, Section 11 of Appendix III 

of I.C.C. F inance Docket. No. 28250 (hereafter Yew York Dock {II)). 

Rearing uhs held on June 8, 1980 ‘in Washington, D. C. Tke 3lissourf 

PaciLcic Railroad Co..(hereafter "Carrier") was represented by 

Nina X:, Nuestling, Esq. The XTerican Train Dispatchers Associaticn 

(hereafter ."Association") was ,represented by Thomas wbodley, zse. 

post-hearing briefs were filed on June 22, 1981; and it yas stigulato 
. 

that the Opinion and Award wbuld be rendered on or before JUQ 31, : 

Statement of Facts 

IA 1924, the Carrier acqu ired controllinq interest of ?exas ,G 

pacific Railroad Cornpan? (hereazter "T (i P”.) As a aajority-ovzee 
. 

railroad, the T h.P was one of more than a dozen Carriers tSat 

constituted the.Missouri Pacific Line;or System, Acto=dizg to =\e . 
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Carrier, it began an intensive effsrt to coordinate tkc -2czFvi:ies 

Of its subsidiaries in 1956. This progzan produced, anon9 o::ler :?r:,-.- 

the consolidation of several tzain dissctching offices. It does EC: 

apsea= that any of these train dispatching consolidztioxs csmjined 

T & P offices with Carrier offices. In 1967 however, the Carrier 

and T b P did swap disptaching territories: the train dispatchin 
. 

for Longview, Henderson and Xineola was transferred from.Carrier's 

Houston Office to the T 6 P’S Fort Worth Off'ice; and train dis- 

patching for Alexandria and New Orleans yas transferred from tie . 0 
T 6 P to Carrier. The transfer of territory was accomplished in 

accordance with the Nashington job Protection Agreement of 1936. 

disptaching offices 

Xlssouri; aAd North 

train dispatching 

Prior to their merger, Carrier operated traiza 

at Houston and Palestine, Texas: Kansas City; 

Liktle Rock, ATkansas; the T & P had only one 

office at Fort Worth, Texas. 

Carrier and T 6 P had, and continue to have, separate collective 

baqaining agreements with the Association. The current agreemen: 

bet:Jeen the Association and T h P is dated August 24, 1952. -&a . .._ 
current agreement between the Association and tSe Carrier Is <ate& 

xovember 30, 1962. In 1966, the Carrier and T 6 3 signed, separate:.. ,' 
June -16 Mediation Agreement A-7460 with the Association. 

In 1974 the Carrier and T c 3 filed an application with the 

Interstate Commerce Commission for corporate merc;er, The Carrie: 

simultaneously sought;merger wi'& the Chicago 61 Ease fllizois RaiL- 

road Comgany- According to the Carrier, t5e corpcrate merger ::cye- 

sented only a change in co-qorate identity: Carrier azd '2 6 ? >cd 

been bpcrating as a unified en&(& ,,,-y fcr about.ten years, 
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On May 4, 1976, the Interstate C,.... ---7ezcc Co.nmission approved 

the Carrier, T 6 P, and CSicago 6. 52s: ILlizois merger. In its 

Order, the Interstate Com?lerce Comntis aion recognized the extent 

to which Carrier and T 6 ? already operated as unified entities, 

"with assimilated.puwer and equipment, and common departzen: and 

personnel." In accordance with tSe requirements set forts in 5 

S(2) (f) of the Interstate Commerce Act, as ,amended (45 U.S.C. S 113471, 

the merger was approved subject to the application of employee- 

protective 'conditions contained in ?Ieu Orleans Union 3assenqtr Temizal 

Case, 282 I.C.C. 498 (1952), as modified by the arbitration 

conditions set fbtth in St. Loui& Southwestern Railway = ?ur. - 

Southern Railway, 242 I.C.C. 498 (19121, and by certain provisions 

of 5405 of the Rail Passenq.er Service Act (45 W.S.C. 563). ?ursuant 

to a Petition for Reconsideration filed in ?iarch, 1979 by the 

Railway Employees Department, AFL-CI0, the I.C.C. reconsidered 

the appropriat, - level of employee prctection to be imposed on the 

merger. Xcco:dingly, it ordered thaz "all employees affected in 

this transaction shall be afforded t.?e relief set forth ir: AF?entiFx 

III of I:ew York Dock RaiLwav - Control - 3rockIvn 'Eastern District, 

360 1.C.C. 60 (19791." The U.S; Coust of Appeals for t.Fe Second 

Circuit'has characterized the New York Dock conditions as "TSe 

most favorable of the labor protective amvisions contained in 

both the New Crleans conditions (as clarified in Southern Control 

If) and Appendix C-L., a&opted pursuant to 540s of the Rail Bassenger 

Service Act of'l970." New York Dock ?ailway v. U.S., 609 i'.2zd 83, 

91 (1979). 

On.Janua,T 21, 1981, Carrier served the Association with notice 

of a proposal to consolidate its dispatching functions now per,“o:z.ed 
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at igalestine, :iouston and Fort 'Jorth, Texas into a sin$lc .;cu 

office locateci at Spring, Texas (a suburb of Iiocston). rrk; . . ..s Rotice 

was served "pursuant to Article 1, Section 4, of Ncdiation r'rgz'ccner.: 

A-7460 of June 16, 1966.n The Association responded five &ys later 

contending that "[s] incc the proposed coordination of tb train 

dispatching facility and operations of part of Missouri Pacific 

Railroad with those of‘the foher Texas and Pacific Rail-day is 
. 

clearly a result of the merger of those two Carriers approved by 

the I.C.C. in Finance Docket NO. 27773, the employee-&otectivt 

conditions imposed therein [New York Dock II] are applicable." . 
Issue in Dispute 

The Association has characterized the issue for arbitration as 

follows: 

Does the consolidation of the train diqatching functions 
now being performed in the Fort Korth, Texas office under 
the scope of the for;ner Texas 6 Pacific Railway Train 
D i s?atchcrs Agreement, with those now being performed in 
the lalestine and Houston, Texas off ices under the 
Xissouri Pacific Train Dispatchers' Agreement, as pro- 
posed in the Carrier's January 21, 1981 letter and notica 
(file 3 246-4711, constitute action taken pursuant to 
authorizations or approval of the fntarstite Comcrce 
Commission in 8inance Docket No. 27773,'!!issoc;ri ?acifLc 
Railroad Company - Merger - The Texas 6 Pacific iTriI:;ay 
Company, Etc., -- thus making applicable the employee 
protectrve condition& imposed in that proceeding [Xew 
York Dock (II)]?, 

The Cdrrier, on the other hand, has posed the following ques:ica 

for arbitration: ' 

Whether New York Dock If employee protective conditions 
impbed in Missouri Pacific Railroad Company - Xerqer - 
The Texas b Pacific Railway ComGanv, Ztc.,(I.C.C. Slnazca 
Docket No. 27772) are applicable to the transfer of the 
train dispatching office at Fort IJortS, Texas? 
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Xoclicable ?rovFsions 

T, e 3 parties to this dispute rely cn IanquaGe csztaizee in :kzea 

separate employee protection docume-ts to su?port their zPs?ective 

positions. fn,terms of chronology, the first of these is the 

washiqton Job Protection Agreement of 1936. That Agreement 

provides allowances to employees afzected by a "coordination." 

A "coordination" is defined to mean "joint action by t+do or more 

carriers whereby they unify, consolidate, merge or pool in whole 

or in part their separate railroad facilities or any of the operation: 

or services previously pe rforxed bv them through such separate e 

facilities." (Uriderscoring added.) This Aqeement also eqressly 

provides for coverage during “the period following the 

date of a coordfnation during which changes ccr.saquent 

coordination are being made effective." The Agreement 

?roccduzal assurances and compensatory allowances for 

period to affected employees. 

e Sfective 

UpOn 

contains 

a five year 

The June 16, 1966 Yediation A~resment affcrds ;rotectLve 

benefits'for train dispatchers who are displaced a?.d deprived of 

eiiiployntnt as a result bf ceztai3 specific types of c?.az:Fes wF-,kin 
. 

one carrier's operation, including the coniolidation or removal 

of train dispatching offices. The benefits provide for a five year 

protective period; allowances earned are not recalculated to reflect 

subsequent wage increases. 
. . 

It is in@ortant t6 note that the 1966 k!ediatfon Xsreenen: ices 

not apply to '*any transactions subject to appto.val by tke In:ezszac,= 

Commerce Commission or to any transactions covered by the WasSi:Szsz 

Job ?5otection Agreement of Xay 21, 1936.” 



y* . *.ly, AFpcndix :xz Of NC-3 Y'oZk D0C.k (:I) ?ZO’Jidcs 2~:': 1. 

F:otcct;ons for cmployccs w'no have been dls?lace<, dismisses, r'~:i - L 

to relocate, deprived of benefits, and so TorzS, as a resul;: of a 

"transaction." A "transaction" is defined as "any action taken 

pursuant to authorization of this ComAssion on w,hich these orcvisions 

have been imposed." Among the provisions imposed by Appendix 112 is 

a six-year 

employee's 

increases. 

protective period, during which a dismissed or displaced 

allowance is-adj'ustcd to reflect subsequent general wage 

FINDINGS 

Issues of hrbitrability 

The Carrier has challenged the jurisdiction of the Xrbitration 

Co.xmittee which has been established under the aus?iccs of the 

National Mediation Board pursuant, to Section 11 of Qpendlx III 

on t-.90 grounds: 

First, the Carrier contends that time limits +JUSi\ b) .z .Jn 

11(a) of Appendix III were not comglied with.. That subsection 

grovides, in part: 

In the event the railroad and its employees or their 
authorized representatives cannot settle any dispute 

,or controversy with respect to the inter?retatlon, 
application or enforcement of any provision of this 
appendix, except sections 4 and 12 of this article 
I, within 20 days after the dispute arises, it may 
be referred by either party to an arbitration committee. 

The Carrier notes that it gave notice to the Association of its 

intent to move the Texas dispatching offices on January 21, 199'. 

By letter dated April 81 1981, tSe Association served notice of 

its intent to arbitrate pursuant to Article I, Section 11 of 

Appendix Iff . Thus, the Carrier contends that by its untimely 

izzvocation of Section 11, the Association has waived its right 
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This c1ai.n is predicated on-reaL,izq Section Ii's rcfzse-icc 

to 20 days as a window within which a ?cr:y must act to Fz-.*ok(? 

arbitration. When examined in iht context of the entizc d3~.3enE, 

,ho-dovcr, it seems clear that the 20 days was meant to provide J. 
. . 

minimum period in which the parties were to attempt to reconcile . 
their differences, and only after the expiration of that Feriod 

could either party invoke arbitration. Obviously, there is a 

period of delay in seeking arbitration that would constitute 

lathes, but the two month attempt at settlement here was not u- 

reasonable in light of the importance of the issue. 

Second, the garrier argues .that "there is also a substantive 

issue of whether Article I, section 11, which creates an Xrbi',-atio;l 

Cofmiitee, also empouers the Committee to decide whether this 

controversy, applicability of Dock II, is arbitrable," In this . 
regard, Carrier relies on that part of Section 11(a) whicS authorizes 

referral to arbitration any dispute "with respect to the inteqretatic 

application or enforcement of any'provision" (Underscoring added.) 

The Carrier would remove from Section 11 coverage . the a-uestion of 

the Xppendix's overall application to a particular &vent. L/ 

aoolication of the tem'"transaction" 

The Carrier contends that Appendix III 'is'inapplicable because 

the proposed action at issue is not one authorized by the I.c.c. o:d 

nor undertaken pursuant to the I.C.C. Order approving the merger. 

In support of this hosi tion the Carrier cites Steclvorkers v 
Warrior Navigation Co., 363 U.S. 574 (19601, for c?.e progosi 
that questions of arbit ,rabil .ity are for the courts to decide 

. 

L : .,Cr 
7. - , Y* 

the agreement states to the contrary, and Railroad YarCaaszer c: 
'America and Chesaueakc and Ohio Rv. and Seaboard Cocsr Line ~3. 

(1.X. Lieberman, Harch 1981) for the posrtion that Section LL r( 
to the arbitration and settlement of disputes which ;Iriqht azise 
under the parties' agreeme.?ts implementing Dock XI. 
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Xathet, the Carrier claix, the proposed c=zsolifatlon is 2 di:~~= 

result of technological hprovcriezts and ecor,cnslic cc:CLtFzzs. 

~3 support of this theory, the Cattier intzodLce2 evi<enct 

regarding the under=lying reasons for the move to S13riz3, Z’cxas. 

First, t!~e T 6 P building in Fort Worth, which houses t:le trairs 

diqat'ching office, had been a financial liability. cu-i m --..g the 

years that attempts were made to sell tiat Stildinc;, tSe Carrier 

was also acquiring iand in the Houston suburb of Qring for a .-.ew 

yard and office park. In 1978 the Fort North building was sold 

with a two year'leasc-back for office space. In 1981, the office 

building in Spring was complete? and the Carrier was prepared to 

consolidate its Texas offices at that location. !Ioreovc:, tSe. 

Spring office is equipped wi&& computerized centralized traffic 

cbitrol equipment. The capabilities of this type of equipment 

are superior to those of the lever type machines currently in use 

at Fort North, Palestine and Houston. Although the new computer 

system will produce economics, it would not be cost effective to 

equip all three offices with ccmguter-assisted equipment. 

The Carrier thus argues that the proposed consolidation is 

a result of economic measurcs.and technological imgrovcments Cat 

"merely by chance happened to occur after the merger and not tSe 

direct result of or in any way connected to the merger." 

(Carrier 3rief, p. 26). In this connection the Carrier states 

that it wouLd have consolidated the train Cisaatching offices 

even.in the absence of a merger. 

As a corolla,y to this argument, tie Carrier asserts tkaz L: 

ceuld have consolidated &a train dispatching functions withor?: 

I.C.C. approval and tSat tSis fact distinguishes the case at Lssze 
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construed tSe merger of Carrier and T ; ? as “no-‘n;-~ -.*a.. zore than 

a consolidatiod of corporate en:ities..-" 

In its Order, the I.C.C. stated: 

The neqer application .herein does not involve 
significant changes in the ;attera of operation 
of the MoPac system, but merely represents a 
simglification of present H&ac corporate 
structure. TSe proposed merger is nothing more 
t?an a consolidation of the coqorate identities 
of the three agplicant railroads, MoPac, T & P, 
and C h EI. McPac has controlled the T b ? 
through stock ownershin for over 50 years. 
Texas L' Pacific 2eadjti;tTen:, 86 I.C.C. 808 
713241, and has controlled :he C 6 EI through: 
stock ownershi? for over 10 years, Missouri-?ac, 
2: co.- Control-Chicago b Z.I.R. Co., 327 I.C.C. 
-1965). MoPac and T 6 ? ;lave been oteratinq 
as a unified entity with assiailrted pcwar and 
Giipmen t , and common deoa rzents and 3ersonnel 
sr about 10 Years. The C ; 21 has been operated 
on an assisilated basis wi5 the other 90 rail- 
roads in the same manner fcr about 6 years. The 
ooeration of t3ese three rail= cads on an iatzated 
basis means that, unlike' a zroceedir?q where one 
railroad seeics to nerqe wl<: axot!7er unaffiliated 
railroad, the coordination acd ccabination of da- 
za:t.nents and personnel of zer?'izq rc~l=oads xzll 
not result ln the cus‘comarv significant ecozonies 
involved in :;?e eliminazic3 02 dxlicaza deca---eats. I C... 
(Lxphasis added), 348 I.C.C. at 419. 

The Carrier has contrasted this zy?e of kerger wlt.?~ the 

proceedings involving the Chesapeake & OSio and the Family Line 

System (Finance Docket No. 28905). There, the Carrier claims, 

X.C.C. approval was required to accon?lish the wide rany of 

oTcrationa1 changes proposed by the zdrger carriers, including 

acquisition of trackage rights and akazdonment rights. Thus, 

decisions to,dis?lacc employees as a result of tSc ccnsoliCa:ion 

of yard& i?terchangc operations, aA 'cLericaL forces are acticEs 

taken "pursuant tom Commission autSc=itation and “trazsacticzs” 
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under A?pandix III. In tSis sit~ati~~l, the Carrier claims z:c.a: 

i.C.C. authorization was necessary f3t the zez-scr, Sut tke xe,-~c= 

was not necessary to consoli&ate the dis?atchir.g offices. (C+rrier 

aply arid, p.. 19). 

Despite the evidence in the record thaz the consolidation 

was a pte-existing plan, the Association argues that the plan's 

consummation would be "pursuant to" I.C.C. authorization i2 that 

action was in accorCanct with, consistent wits, in con'formance 

with or in furtherance o f the approval of the I.C.C. ?hrased 

negatively, tie Association suggests that a particular act 

by a Carrier canbe viewed as a "transaction" unless that act 

is not in accordance with the merger plan, not consistent -. 

with, presumably, tSe order of the I.C.C. or not in CurtSerance 

of 'the objectives of the merger. (Association 4eply arief, p. 10). 

The Association argues that the action here is, indeed, consistent u 

ia accordance with and in furtherance of the merger since the 

Carrier hogcs to reafize, through the planned consolidation, ceztoin 

"additional economies and efficiencies," one of the pur?cses ex;zo-ssi 

in the merger application. Thus, where an actio; will accomplLs?. 

3n objective sought by the meqer, it is an action taken "pursxank 

to authorfratfon of [the] Commission.' 

The foregoing construction of the term "pursuant to" does ;?ot 

include as an ingredient tlm.concept of causation. Indeed, the 

Association suygcstt that if the Cornission had meant to reqzlze c?iz 

causation it would have ghrased the definition of transaction to 

include the term "caused by". Xeverthclcss, Cere is ccnsidcrable 

distarka between the tern "caused by" .and the Association's fo:=ula* 

of “not inconsistent with." The fomer standard would limit tzazs- 



clear t!!at -me Cor,?lission has no: i.mssed this standard. :=: z::is 

:csald, it is just as obvious that t?.e term "tzansactlcn" ~42s zct 

meant to be lixtited to t5ose issues that were expressly cevered iz 

the merger application and Order, as the Carrier suggests. TSe fact 

that the I.C.C. did not specifically consider this Carrier's plan; 

to consolidate train dispatching of fice cannot be viewed as dis- 

positive of the issue here (Carrier 3rief, p. 201. 

TSe Carrim's ciain that Appendix III conditions apply only to 

actions which require I.C.C. approval is problematic, To begin, it 

is not clear from the arbitration cases cited by the Carrier that 

.f.C.C, approval was necessaq for the specific actions taken by 

carriers pursuant to Finance Docket SO. 28905. See, for example, 

ERAC and C&O Ry. and Seaboard Coast Zinc R.R. (Lieberman, ?ebrt;ary 

28, 1981). TSat case involved, in part, tSe coordination of C&O 

and XL clerical forces at RicbLunorid, Virginia: it is not clear. 

whether T.C.C. approval was necessa,-y for such ccordination cr 

whether it could have been acccm?lished through tbe:WashFzqton Job 

trotection Agreement., * 
. . 

rt is equally clear, however,. that the Codssion has vieued 

the imposition of protective benef its as requiring a proxhte nexus 

between the actual,merser and the Carrier action at issue. Svery 

action initiated subs equent to a merger cannot be considered I icso 

facto, to be "pursuan .t to" the nerser+. 

ection. As it relate s to tSe ap?llcability of New York Dock I r to 

a merqerr such. nexus 

wise, t*ems such as " 

TSeri must be a cats 

is implicit ia the term "pursuant to." C 

in accordance with", "subsequent to?., " 50 

al C3,1.7- 

cb 
a. er- 

and “chanqes consequent upon" have no meaning; tScy become cap-,y 



Z-7. - Control - Central of Ceorqia ?.y. case, tke CCziiiSSiC:: sta :st : 

"(T) The 'effect' of subsequent internal tcchno:qical 
improvements by eithez of the (Z-JO cansolidatiz$) cd:- 
riers, even il made possiSle by iqroved financial 
circumstances partly attzikutcble to the cnificazion of 
control, is to& indirect and remote to be considered - 
a result of the transaction: and Fz is not our :n:enzioz 
t;?at employees a Zfected by such interxal im?roveTents 
shall be entitled to the benefit of the conhiticzs.g 
(Underscoring added). Southern RY. - Control - Central 
of Georqia Ry.', 317 S.C.C. 729, 732 (19631, aff'd s*;j 
nom. sailway Labor Executives Assn. v. United States, 
226 F. Supp. 521, (2.D. Va.), vacated on other szounds, 
379 U.S. 199 (1964). 

It is the absence of any such causal nexus in this case tSat 

defeats the application of the ten transaction. 

The Carrier was able to demonstrate that its plan to consolidate 

the train disptaching o fficts was made independently of the 

CoMission’s merger approval. The decision to convert to a single 

train dispatching office in Spring, Texas Gas based on the cost of 

maintaining the building in Fort Worth, the need to provide centralize 

t:a ffic control through computers, the need to replace outdated 

equipment now in use, and the avaiLability of Carrier Tro?erty 

in Spring. As the Carrier pointed out, it is only happenstance that 

the consolidation is to occur after the merger: the decision to 

consolidate was made well before the merger. 

The Association's argument, however, does not rest’ solely on 

the definition of *transaction, as it is written. The Association 

also points out that "kransaction" has been interpreted to include 

those situations which would be covered under the tern "coordizaticn" 

in the Washington Job Protection Agreement of 1936. Sixe the 

Carrie.; concedes that the proposed consolidation would have. been. 

accomplished under the Washington Jcb Protecticn Agreement ?ad iz 
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"The labor organizations also request that defini- 
tion of the tezzn 'transaction' in article 1, secticn 
l(a) I be modified to encompass the s=e situations as 
the complementary tc-zn 'coordination' does in KTA. 
These terms are the triS;seriAg mechanisms of a=:icle 
1, section 4 and sections 4 and 5 of WJPA, respectively 
Since article I, section 4 here is intended to in- 
corporate the full protectiorts of sections 4 and S 
of WJ?A, the te-- 'transaction' shouLC be redefined 
to set the notice, negotiaiton, and azSitration 
provisions in motion in the same situations as 
does the tern 'coordination.' Pie also note that 
tSe broad definitioe Fs necessary in the types 
of transacti ons for which cp’roval is required 
under 49 U.S.C. 11343 et seq.# because the event 
actually af fccting the cmplcyees night occur aL ? 
Later date than :Sc initial znnsactior. and arbitrtsAon; 
therefore, we will, nodiFy tSe tern 'transaction' so 
that it will apply to a,ny action Zaken pursuant to a 
Com.9ission authozi zation u?cn which these conditions 
are imposed." 

Yew York Dock Railway - Control - Szooklvn Zasterx 
Clist., 360 X.C.C. 50, 70 (1979) 

upholding the Lsality of t:te .;ssendix II conditicns, the 

Second Circuit expressed the followins o?inion*as to the tezxs used 

by the’1.C.C.: 

(81 The definitional provisions contained in the 
” xcw York Dock conditions" :enain to be discussed. 
tcti tioners' objections to the ICC's definition of t5e 
term ntransaction" are without merit. AltSous h this 
defibition has no brecise ancestor in either :h:c " etlr 
Orleans conditions" (as clarified in Southern Control I:) 
of in the Appendix C-l corteitions, i:: is clear rrom the 
tiefinition ikselZ, as well as frcm the iCC’s esprcs'sed 
intention in tormulating t?ii s definition itself, as :geLL 
as fro.3 the ICC's cspressed intc.?Zion in fomClati2g this 
definition, that the goal uhicii zhe ICC had in ;aind uas 
to encompass in its definizibn of “transaction” t3.e 
saze sifuatiozs that were w;*~~ e.r.,n tSc parallel te,3 



"coordination" mp,loyed ir? t.he tfi9;'L-d k:l*ze?zi:: fz,- _"..I_ w-w 
all cuzz ent employee ?rctcczlve Fackaqes, ~5% :*::?A. i: e 
do not believe that this gsal is ke!yo32 z:?e s'azxzzz7 
authority conferred on the ICC in fotsclazlzq~ez;loyee 
protective conditions ?uzst;anc, to 49 U.S.C. 5 11347. 
Nor do we believe that the 'ICC's at$erq:t the ac5ieve 
this qoal strays so fzr from the mzrk that t!?e :ez.?L 
*transaction" needs redefinition Sy US. 

New York Do&k 3~. v. U.S., 609 2.25 83, 94 (1,979). 

On tie surface it appears ai though both tSe Commission and 

the Second Circuit have‘concluded that the te-?ns transac$ian and 

coordinatio'n are interchanqeablc. A closer analysis of the state- 

ments tevcafs, however, that neither forum dealt with the situatto:: 

encountered here: tie lack of h causal nexus between tke merger 

and the Carrier's acdon. 

The I.C.C. comments in the New York Dock II case were made in 

rosgonse to the Organizations' concern that the prior Zer'inition 

would not extend protection to actions taken by a’carrier at a late= 

date. The Qrqanizations sought a redefinition that would cover net 

only the initial transaction but "future related actions zade 

pursuant to [I.C.C.] approval." 360 I.C.C. at 62. TSe I.C.C. 

responded to that objection by ex?zessly covering sltuaticzs where 

"the event actually a ffecting tiie ezqloyees znisht OCCUI at a‘latez 

date than the initial txansaction yet still be pursuant to ouz 

approval..; 360 I.C.C. at 70. Bath the objection and reqonse 

deal with the 'timing of a "transaction" and it is in tSlt context 

that the Commission equated "coordination" and "transaction.. 

ifowever, neither the objection nor t5e response supgortr :>a ?!rc?osi- 

that a causal nexus is unnecessary in a transaction. Tfic Second 

Circuit's opinion does not ela5orate.on the CoczZ!ission's eazLie= 

analysis and, in Light of the Court's express refusal to re;?efLze t5 
* . . -.--L \rr aeotmcd that the Cemission’s earlier statements a= 



it cannot \3e said t5a2 t.?e C9rXis~Sicz’s :~,‘pzc.zce t:, the t2,7, 

. "c30:diA7at:ona was iztcnded to defcaz t:le :eccssity for 2 c2:sal 

nexus. 

In tSe sum, t>e Association has 30': she-dn tSat tI7.a ;ZC;OSC< 

consolidation of tzain diqatching of,'Lces is a 'Transaction" 

uithln the meaning of Appendix III, no: has the Association cver- 

come the Car= ier's affizmative presentation -Oat the proposed acticn 

is not one tha t*uas made pursuant to the merger of the Texas G 

tacif ic and Missouri Pacific. 

aased on the foreooing, the Committee renders the following: . 
AWXRD 

The employee protective conditio,ts of New York Dock II ixqosed 
in’ 1.C.C. finance Docket No. 27773 *are not applicaSle to the prc_=ose< 
consolidation of thi train dispatchinS functions now beizq ?crforxed 
at Fort Korth, ?alestine, and Houston, Texas. 

Carrier Xc OrSa;litat4 on :dcmber 

Ddte: July 3L., 1981 



‘his view =Sct there was no “causal r.ex*;s” ketveen t.‘.e zes;ez cf 

the Xissouzi ?acifi c Rcilroa6 Csqxy (":!o?ac") ~25 :he "excs 

an& Pacific Rail=oad Cc.mpany ("TG?") , as apprcveci Sy the Zzze~3tate 

CocJnerce Comzission ("ICC"), and the tzamaction at issue ;C.eze; 

namely, t!xe consolidation of tie T&? +-ah diqatching functions 

at Fort Wort!3, Texas with those of the ?!oPac offices at Palestine 

and Efouston, Texas, and tSe movement of tSose f*acticnr to a r,ew 

facility in Spring, Texas. The Neutz al Hcm3er mistakenly relies 

on izmaterial facts, ignores other relevant and critical facts, 

and r&sa?_olies tie _ozL=?ciples set fart!? in New York Dock gailKay- 

Conbzol-3rooklyn Eastern Dist., 360 I.C.C. 6a (19791, afflzed, 

609 ?.2d 83 (2nd Ciz. 1979). 

The'Award does not adopt tie carrier' s nain assertion 

that it could have effectuated tSLs cocsolidaticn of sc~a~cte T;? 

artd .sloZac Cain dispatching facilities F.-. t:-.e absence 05 5e ICC's 

order a??zoving the Eezger of the Wo raikoa2.s. ,I.% is well 

settled that rail caxriezt axe aot free to ccrkirte sepazara oper- 

ations and Facilities wiLdout ICC approval, *even ii tie carriers 

have.a paxant-subsidia,y relationship. 49 U.S.C. Section S(2), 

rccodiiPfed as, 49 U.S.C.. 511343(a). See, New Yo5c Central 

Sccuzities Cor=r.'v. U.S., 287 U.S. 12 (1932); United States v. 

Lowden, 308 .U.S. 229 (1939). Thus, tSe Awazd’s heavy tellaxe 

on XoPac’s undoctzcnted ‘iztezttion’ to cocsolidqte these facilities 

ptior to the merge,- is iz3aterFal. Cleazly, tSe consolidatic~ 
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the ICC’S decision zuthotizing the nergcr. 

Indeed,.a critically L-3ortant fact which is classed over 

in tic Award is the existancs of tSe Association's seFa,-tba 
.- . 

'schedule agreements govezning the T&P train d,is_oatthers and z,k' 

MoPac train dispatchers, 'These separate agreements xesezxe tie 

eab disspa$c,ag duties to the Tb? and MoPac dispatchers rmdez 

their respective senioriky dist-icts. The only way tie caxziez 
. 

could ef ftcC i ,,vely disregard these agreements and irxpl&cnt tie 
. 

consolidation is* through the 3Ck's merger approval - sd eves 

then it could only be accemplished through the collective 

bazqaining process. New York Dock II, Appendix III, ;L",. T, Se. 2 

siqly stated, other than the merger action, there is' ao other 

vehiClc'which pemits consolidation of facilities operated 59 

dif? erent railroads and governed by segaratt.schedule ag;=cemnts, 

The cause and efzect relationshi? in these ckcuzstancas c3uLi hc=dl. 

be more Sear. 

Morwver, the Neutral Member mistakenly agreed wik!x the 

carrier's cuatcntion that its consolidation action was based solely 

on fiiancial and technological reasons u.zrelated to the ac-qcc, 

In light of this arquzuent, the consolidation occurring after tit 

merger was viewed nercly as a "happenstance." 

Conso1idatio.m like the one Lx pestlon here aze atvst 

alsays notivated by a desire to inczeasc operational ef+iczc~, 

reducc’eosts and enhaxe ptofitcbility. To allow a cz-iet ta : 
escape his employee protective obliga&ons by poiathg ta cAe 
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erroneous reliance err zhe Southern Xv.0Control-Cmtral of 

Georgia Ry. case - the only cuthority cited in the decisional 
. 

portion of tSe Award. The Neutral Member, in agarently adopting - 

the argument i3 tie carrier's submission, quoted at length t!x 

initial ICC decision which'noted that tSt affect-Aa:iox of 

tccbnologicai iagrovements by the consolidated carriers there 

was * . ..too indirect and remote to be considered a result of the 

transaction.. .* , and therefore tic labor protective conditions 

d&d not apply. Southern Ry.-Control-Central of Georgia Zy., 

317 L.C.C. 729, 732 (1963), aff'd. sub nom, -- R2ilway Labor 

fxccutives' Assn. v. United States, 226 Z.Supg. 521, (Z.D.Va.), 

vacated on other grounds, 379 U.'s. 199 (1964j.i' 

On remand from the Supreme Court, Sowever, the ICC 

xodified its original decision by expandin tSc .LaSor ?=otectFve 

conditions to cover those situations which the cazriezs Zelt veze . . 

outside the protections described by the see in the a!zove-quoted 

language. Southern 3ailway Co .-Control-Central of Georgia Rz/. Co., 

I/ In the fart= sentence of the quoted >aragra?h, t?.c ICC 
3iated that.: [i]t is ul -ain-under the conditions that an emglcyee 
would be entitled to L'enefits if adversely affected by a coordizazis 
of the operations of tke applicant and the Cens,ra’, or by tSe s:?ifz:r: 
of functions from one to the ot.\er.* 317 I.C.C. at 732. l ’ Cb nea..SfC- - -0 
this sentence was omitted, fzon the quotation ia t?,e Award, it ok- 
viously apglics to tSc coordination or shlfzing 0: :=aia dis;atc?.k.; 
fun&ions from the T&P to the MoPac. Of course, tSc ?rotccti*ce 
conditions have >een considerably expanded under Neu York Seek ZZ. 



b.L . ..e initial decision o,P .the ICC, and which actually sup;czts 

the Association's position in t5:c instant case. 

iinally, the Award.is plably izcoaslstent witS the lanquase 

and intent of the New York Dock Trotective conditions. El@ post- 

;Je=ger consolidation of +rdn dispatcher f2cilitics involves ',L.e 

'consolidation of employee rosters" which is exgrcssly covered 

by &e ICC'S decision h-New York Dock IZ. 360 X.C.C. at 70, 752 

furthe.&ore, both the ICC and tSc Second CizctLt CouS of 
. 

Appeals ,Couad that tha broad term "transaction" embodied the sacte 

'actions coveted by t!xc ten "coordination" gdtr the Washington 

Jo@ Pzotectioa Agreement (Wd7A). 609 F.2d at 95.z'As the Award 

itself points out, the cazricr conceded that tSe consolidation of 

the Mo?ac and T&F trakn dispat&ins facilities would be a “co&dizz- 

ation" under the WJFA if it had not been for the merger. On the 

basis of this concession alone, the consolidation shoal& have Seen 

found to be a “tzansaction” as defined in New York Docfc :I. 

For the foregoing rcasqns, I vigorously disse-?t. 

Organization ,*ic*er 

-~ 

Z’Qnfortunately the quotation of the New Ycrk Dock IS dccfsion in 
Award (p.13) miitakenly omits this iTpOrtaX¶t refesehce :u tS:t 
consolidation of czkployee rostsrs. 

21 other 
action" 

Arbitrators have correctly detezxized tiat the ten l :<z.-.s- 
should be brocdly applied to encozpss those 2crior.s ,..a: 

constitute a "coordination" czder the WJ?A. Denver 6 Rio Grand= 
western a. co., and Railwav Labor Zxacutives' Ast'x., Zcnuazy 3, I 
(Neil ?. Spurs); Neu York Dock 3~. Co. 6 3rcokiyn Sis:tf?i Diszzi= 
Terminal and Brothe:Aood of Lcccmtzve Snqxeers, Decesez is, 193 
‘~-=*=~s x. Ouiml) . 


