a

PUBLIC LAW BOARD NO. 31%0 |7/
PARTIES United Transportation Union
TO .
DISPUTE: and

Burlington Northern Raillroad Company

STATEMENT Merger protection pay claims in favor of

: Switchman/Brakeman J. E. Eye, Springfield,
Missouri, claiming displacement allowances of

$905.66 ror Pebruary, 1981; 3217.83 for
March, 1981; $H62.1§ for April, 1931;

$1,272.39 for May, 1981; and $1,248,96 for

June, 1981, and all claims for subsequent
months which are a matter of record between

the parties,

PRELIMINARY STATEMENT:

United Transportation Union is herein referred to as

the "Employes™, the Burlington Northern Railrocad Company 1s-

herein referred to as the "Carrier” and Switchman/Brakeman
J. E. Eye i3 herein sometimes referred to as the "Clalmant".

A hearing before the board was held on June 2, 1982,

at the office of the Carrier, 176 East Fifth Street, St. Faul,
Hinneaota.;%§? '
' ﬁéch party preéented comprehensive submissionrs,
exhibits and cited precedents, each party also presented oral

testimony and each party thoroughly argued it= position. The
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parties agreed that the decision in this Case No., 4 will apply
to all other fifty-four (54) cases wherein claims were filed by
Switchmen and/or Brakemen employed in the Springfield, Missouri

seniority district. They agreed that a separate award be issuéd

for each of the other fifty-four (54) cases.

 BACKGROUND FACTS:

On December 28, 1977, Burlingten Nerthern, Inc.,
hereinafter referred to as “BN", the predecessor company to the
present Carrier, and the former St.louis-San Francisco Railway
Company, hereinafter referred to as "SL-SF", filed an application
with the Interstate Comnerce Commission seeking approval to nerge.
The merged railroad would then be known as the Burlington Necrthesn
_ Railroad Company.

After long negotiations, the Employes entered into a
Merger Protective Agreement with Burlington Northern, Inc., and
the SL-SF dated March 25, 1680. The preamble of that Agreement
provides that:

The scope and purposes of this agreement

are to provide ... for fair and equitable

-arrangements to protect the interests of
" employees adversely affected by the
= %ransaction known as the Burlington.
Northern Inc. {BN) - Control and lerger -

St. Louis-San Francisco Railway Company
(Frisco), Finance Docket No. 28581 and to
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provide for expedited changes in

services, facilities, operations,

seniority districts and existing collective
bargaining agreements to enable the merged
company to be operated in the most efficieng
manner as one completely integrated railroad
immediately upon consunmation of the transaction
referred to above; therefore, fluctua2tisns and
changes in volume or character of employment
brought absut by other causes are not within
the purview of this #fgreenment.

The Merger Protective Agreement also contains the

rol;dwins pertinent provisions:
ARTICLE 1

(v) “Transaction" means a change in operations,
services or facilities on the railrosad pursuant
to the merger authorized by the Comnission's
Order, which results in the displacexzent or
dismissal of any protected employee or the
transfer of work which results in a2 protected
enployee being required to change his residence.

L * *

(a) "Displaced employee"” means a protected
employee of the reailroad who, as & result of
the transaction, is placed in a worse pasition
with respect to his compensation and rules
governing his working conditions.

(e) "Dismissed employee"” means a protected
employee of the railroad who, as a result of
the transaction, 1is deprived of exployuent
“(furloughed) with the railroad beczuse of
=the abolition of his position o the 1lcss
thereof as the result of the exercice of
seniority rights by an employee whose
- B position is abolished as a result of the
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transaction and he is unable to secure
another position by the exeré¢ise of his
seniority rights.

* * - - .

4, (a) #hen the railroad contexplates
that effectuation of the transaction may cause
the dismissal or displacement of protected
employees or rearrangement of forces involv-
ing such employees, it shall give at least
thirty (30) days' (ninety (90} days if a
transfer of work and ernployees requires a
change in residence) written notice of such
transaction by posting a notice on bulletin
boards convenient to the interested protected
employees of the railroad and by sending
certified mail notice to the duly authorized
representatives of such employees. Such
notice shall contain a full and adequate
statement of the propased changes to be
effected, including an estimate of the
number of ezployees of each class affected
by the intended changes. Such notice may te
served any time before or after the applica-
tion for merger has been approved by the
Commission, or after the date of the merger.

L L L

5. DISPLACEMENT ALLOWANCES - (a) . So long
after a displaced emplovee's displacement as
he is unable, in the normal exercise of his
seniority rights under existing agreements,
rules and practices, to obtain 2 position
producing compensation equal to or exceeding
the compensation he received in the position
. from which he was displaced, he shall, during
his protective period, be paid a monthly
“-dfsplacement allowance. :

* * L
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. ARTICLE III
3. . Subject only to the notice requiresents

of Article I, Section 4, the new company

shall have the right to place into effect

any and all changes necessary to effect an
efficient, fully merged and integrated
operation, including right to transfer work
from one position or location to anather
within a seniority district as well as between
seniority districts, and between the existing
separate facilities maintained by the
applicants prior to merger.

_ On June 9, 1981, Claimant filed District Job Protection
Péy Claim forms for the months of PFebruary, March, April, and May,
1981, which show that he was in a cut-off status from February 1
to and including February 20, 1981, that he worked February 21
and 22, that he was again on a cut-off s;aﬁus on Pebruary 23, 24,
'and_25 and that he worked Pebruary 26, 27, and 28, 1981, he worked
steadily in March up to and including March 22 and he was on a
cut-off status for the balance of March, 1981, The form als?d
shows that he worked sﬁoradically in the month of April, 1981,
and with the exception of two days, he was on a cut-off status
in May, 1931.

quJuly 2, 1981, Carrier's Superintendent wrote the

Claimant, &gég;rt, as follows:
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There have been no diversions or rerouting
of traffic that would affect ‘employes at
Springfield due to the merger, therefore,
your claims are without merit and_ agreenent
support and are returned declined, .

Claimant filed a simiiar form for July, 1981, which
shows that with the exception of two days, he was on 2 cut-sff
basis that month. That claim was similarly denied on July 20,
1981, On July 27, 1981, the local Chairman appealed the two
qenials. The Superintendent denieg the'appeal in a letter dated
July 27, 1981, in which he said:

«es yYOu made formal request that I furnish
you a complete list of business that

has been rerouted around Springfield,
Missouri. . 1 am unable to furnish you any
information regarding business that has
been rerouted around Springfield,

Missouri, as there have not been any trains
rersuted nor has there been a diversion of
traffic resulting from the merger.

By letter dated August 12, 1581, General Chairman,
J. W. Reynolds, appealed the qlaims to Carrier's Vice President
of Labor Relations. In that letter, the General Chairmzn states
that the transactions, which allegedly resulted in Claimant’s

displacemenf,;}nclude the rerouting of Train UFL, a unit co:zl

Q—,,—,,;__\_—-

train which was received from the Union Pacific in Kansas City
and which was destined for Rush Tower. The letter continues =3

follows:
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... Before the merger, the train was routed
theough Springfield (Via Fort Scott, Kansas).
From Springfield, the train was operated to
5t., Louis, over claimant's seniority district,
and from St. Louis to Rush Tower.

Since the merger, the-Carrier has operated the
train ... over ‘trackage which was not available
to the former Frisco. The train is now turned
over to River Division crews 2t St, Louis after
being operated over the Hannibal Division.

In the same letter, the General Chairman relates two

other alleged transactions which adversely affected the Claimant.

He wrote as follows:

%Sﬂ.

‘.:a‘t'_-

Another transaction affecting the claimant

is the Carrier's rerouting of Trains FEF and
BPF(X). While the Cirrier has claimed that
this was a "“new", post-merger operation, it

is a fact that FBF and its northbound csunter-
part were made up of the same business that
formerly comprised interchange movements between
the BN and former Prisco. After the consoslida-
tion of yards at Kansas City, those interchange
movements ceased. The Carrier then re-numbered
its trains and the train identified as 135
disappeared. Train 135 had previously handled
the cars delivered in interchange from the
former BN, and that train was often switched,
filled or reduced at Springfield yard. The
reduction in switching service since PEF and
BFF(X) were rerouted has adversely affected

the claimant,

Prior to the merger, Trains 35 and 36 were

~®perated over the claimant's seniosrity distiict
‘on a daily basis. £& large portion of the

trains consisted of tonnage either from or
destined to Kansas City. Since the merger,
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the Carrier has diverted the cars involved

and combined Trains 35 and 36 with other
trains in many instances. Not only has the
number of trains run by the Carrier diminished,
but the diversion of traffic over routes now
available to the Carrier has resulted in 2’
reduction in switching work at Springfield.

This ¢laim was amended in a letter from the General Chairman,
dated September 21, 1981.

On October 8, 1981, Mr. W. C. Sheak, Assistant to the
Vice President for labor Relations, wrote t6 Mr. Reynolds in
bebly to his letters of August 12, September 10, and September 21,
1981. Mr. Sheak denied the claims citing Article I, Section 1(d)
of the Merger Protective Agreexzent and continued as follows:

Cantrary to your contentions, the alleged

“"transactions" 1s not as a result of a

diversion of traffiec, but rather, a genersl

decline in business.

Mr. Sheak wrote to Mr. Reynolds again on January 28,
1982, and reiterated his position that the alleged "transaction
is not as a reﬁult of a diversion of traffic, account of the
BN-SLSF merger, but, rather, a general decline in business".

In another letter to Mr., Reynslds, dated liarch 8, 19%C,
Mr., Sheak repeats Exployes' position on the five !S) isruer ant

lb-r,.'»}

replied to them in detail., No 1 refers to the cozl train idcnt:fie*
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by the Employesjas UPL. To that issue Mr. Shezk wrote that thare

was, in fact, a rerouting of this train until February 22, 1982,

but that "during the pericd of time Train UPL was routed over

Hannibal Division Territory, the number of trains run wes

minimal at best, and no employes have been adversely affected"”.
dith respect to position No, 2 involving Trains 35 and

36, Mr. Sheak wrote as follows:

Prior to merger, Trains 35 and 3€ were run
on a daily basis between Kansas City and
Springfield. However, due to a decline in
business, Trains 35 and 36 no longer operate
on a daily basis. The Carrier did intend to
reroute this business over the Hannibal

’ Division and established trains KSL and SLE,
to provide daily service between Kiznsas Cisy
and S5t, Louls. However, after operating
these trains for three days, there was not
sufficient business and trains KSL and SLX
are no longer operating. There can be no
showing that the rerocuting of traffic has
affected Trains 35 and 36 and the enployees
have not been adversely affected.

Position No. 3 involves the 2lleged establishment of
Trains FBF and EPF to divert traffic previosusly handled before
the merger by Train 135. Mr, Sheak contends that this ig not

factually accurate. Train PBF, he said, never operazteld tnrouch '

) |
e
-1

|
]
3

Springfield Missouri. "The establishment of Train: 4 TIF
has not caused traffic to be diverted froan Train 125 &nd the

employees have not been adversely affected’.
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With respect to Employes position No. 4, l&., Sheak
wrote as follows:

Prior to merger, Train QL* was pricarily .

made up of TUFC/CUFC business that was

delivered to the Frigco from the SCL at

Birmingham. The SCL is now making thzt

delivery to the Burlington Northern at

Memphis and the BN-SLSF merger has cauced no
adverse affect.

fnd to Employes position N3. 5, Mr. Sheak wrote éas
ro;lows:

The ¢o2loar coded map, which you refer to as

Exhibit 2-16, Appendix ¢, indicates routes

to be changed as 2 result of merger. Trese

changes were, in fact, contenmplatec prior t2

merger. However, due to a severe decline in

business, such changes have not taken place.

Mr. Sheak concluded his letter of March 8, 1922, by
affirming "that the employes have not been adversely affected as
a result of the merger, but rather because of a2 general decline
in business"”. .

This essentially, was the position of the partiec

when the board met on June 2, 13982,

- - L m memem s
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DISCUSSION AND OPINIOMN:

Ts.sustain the c¢lain, Emplojes iInast show by a
preponderance of acceptable, clear and convirmcing evidence thet
the Claimant ic either a "displaced euploye' or & "disudezed
employe"” 2s 2 result of a "transéction" as defined in frricle [,

oy

0

Section 1 of the Merger Protective fgreenent., zaploves muss

(1]
)

that the Claimant has suffered a loss of earnings or trhat he has
been furloughed because of a "transaction" resulting from the
merger. The mere fact that 'the Claimant has, since the nmerger,
suffered a loss of earnings or was furlosuzhed is naot ensugh t2
entitle nim to displacewent allowances or to diszissal 2llavanze:r
or to any other cozpensation provided for in the said HMerger
Protective ‘fgreement. Employes must show thzt such lsss 2f
earnings or furlough resulted from a “transaction' as defined in
Article I, Section 1 of the Merger Protective ‘fgreement, In their
submission to this Board, Employes admit that “adverse effect oust
be shown by the Organization". But this adverse effect must algo
arise out of a "transaction".

True, the preamble of the Marzer F:o:eétive bgreazent
states that ifs "scope and purpose" is to provide far "fair o3
equitable f%%éngements to protect the interecstns of empl:ygf
adversely affected by the transactions known az the Eurlington

Northern .n¢. {BN) - Control and Merger - St. Louis-San Fransiscd
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Railway Company ‘(Frisco), Finance Docket Fo. 28583", Eut, the
general language of "fair and equitable arrangenents’ is modified
by specific language relating to "eransactions'. In other words,
if an employe can show by substantial, clear and convineing o
evidence trhat his loss of earnings or his furlough is 2 direct
result of a "transaction", then znd then only zre the "eguitzble

' arrangements" as provided in the preamble of the Merger Protective
Agreement, invoked., To sustain the claim, Employes nust first
prove that Claimant’s displacement or dismissal is a direct
result of "a change in operations, services, or facilities on

the railroad pursuant to the merger authorized by the Cozalssion's
Order”.

Changes in volume of Carrier's business, which results
in #n epploye's loss of earnings or furlough is not a "transaction”
within the meaning and intent of the Merger Protective Agreenment.
Lost earnings or furloughs resulting from a2 decline in businecs
is not a direct result of a "transaction”, and such employes whd
lose earnings or are furloughed do nat qualify for proteciive
benefits under the definitions in the Merger Protective Aareement

The opinion and award of the zrbitrator cited ty

Employes wherein the parties are Railway Zaployes Deperiment zng

the Chicago and Western Indiana Railroad Company, and wherein the
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current neutral was also the neutral member in that case, is not
applicable to the facts here. In that case, the Dearborn
passenger station in Chicago, Illinois was actually closed. The
Norfolk and Western commuter train was removed and ceased using
that station for its couwmuter service, #£s 2 result of the closing
of the station and the removal of commuter service trains, the
Indiana Railroad Company furloughed the claimants. That board
held that this was a "transaction" within the definition of
Article I, Section 1(a) of Appendix C - 1 under Public law 81-518,
Rail Passenger Service Act of 1970. The parties did not seriously
dispute that the furlough resulted from 2 "transaction". Frimarily
_1n dlispute was whether or not the claim was timely presented.

b maJority of that board held that under Appendix C-1 it was
Cimely presented.

Yardmen and brakemen have interchangeable seniority
rights in the Springfield Seniority District. Crews handle
interdivisional trains to St. Louis, Neodesha on the wWichitz
line, Tulsa and Fort Smith, and through freight runs t2> Thayer
on the Memphis line. There 1s a separate yardzen's extra list
and a braiﬁ@ﬁn's extra list, F1ll extra bozardc ar. regulsted by

appropriate local chairmen.

| — —— 2
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As ol November 20, 1980, the date of the merger,
there were 18 yafd engines at Springfield; 7 Springflield crews
in the St. Louis ID posl, L4 Springfield crews in Tulsa ID posl,
3 Springfield crews in the Fort Smith 1D pool, 4 Springfield

crews in the Neodesha ID poocl and 18 crews in the Thayer pool.

As 2 result of periodic reductions of extr2 boards, Clsimant wis

cut off the switchmen's extra board on January 7, 1981.

From April 20, 1981, to February 22, 1982, the UFL
cballtrain moved from Kansas City to St, Louis over the alternative
BN route via Brookfield and west Quincy. This, as the Carrier
has admitted, constituted 2 rerouting of the train from Springfield.
On February 22, 1982, that train returned to the former Frisco
rouge through Springfield, Missouri,

The record shows that dnring this ten month perisd,

93 trains, including empﬁies, were 50 diverted over the former EN
route, The record also shows that when this diversion toosk place
the number of Springfield crews in the St. Louis pool remained
constant at six (6). The claim here is for Pebruary, 1631, and

subsequent months. Since the Claimant was furloughed on

~January 7, ;98;, and the c¢rews at Springfielé remained rather

constant, and'éince he had performed soae work in February, 19%Z1,

and in subsequent months, it was not a "transaction" which

— v - - ey o — - — — s s B Y



FLB 3162

Ivzrd No, 1
Case No, &
page 15

adversely affected this Claimant. No one lost his job ard there
were no bumps either at Springfield or ;t Erookfield during the
ten month period when the UFL coal train was erroneosus]ly diverted.
No protected employe, including this Claimant, was displaced or
disnissed during this period. Claimant was not displaced or
furloughed as a result of this temporary, erroneous rerouting.

it is Employes' position that trains PEF and BPF
handled the same business as the former interchange from Bl to
-the Prisco handled by Train 135. To support its position, Zuployes
have produced a timetable showing Train 135 as running {roa
Kansas City through Springfield to Memphis. That timetable is
dated April 22, 1979, considerably more thzn a year before the
aerger, 2 new train, FSE-2 was established to run over the sare
roﬁte as of June 15, 1980, five months before the date of the
merger, which was on November 20, 1980, Train 135 is not shown
on Prisco's Through Freight Schedules as of June 15, 1980,
Employes allege that Train 135 was not changed in & wire message
dated November 30, 1980. It is not mentiosned in that wire tezzuse
it d1d not exist. Train FSE-2 was established in its stead on
June 15, £9§é'
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FSE-2 was not switched in Springfield. The continua-
tion of this train after the merger coulé not have adversely
affected any Springfield yardmen, including this Claimagt.

Trains 135 and FSE-2 were Kansas City-Memphis traine,
s2 was PBF, which is a fast train from Fortland ts Eirringhaz,

On the former Frisco's lines PEF was Trein 121, which traversed
Kansas City-Springfield-Memphis-Birmingham. Neither the pre-
merger Train 131 nor post-merger Train FBF were tsuched by
Springfield crews.

Because of physical c¢onditicsns and business needs,
Train PBEF was rerouted through St. Louis, rather than through
Kansas City. This is all explained in detail in Carrier's exhibits
and in its submission to this board. The train was taken out of
the Xansas City-Fort Scott, Fort Scott-Springfield; Springfield-
Thayer, Thajer-Memphis Pools and it was added to Chaffee-Northend
and Chaffee Southend pools. For February and Marceh, 1981, the
Kansas City-Fort Scott, Fort Scott-Springfield, Springfield-
Thayer and Thayer-Memphis poois were unchanged. The only changss
were in Chaffee where one pool went down by one ereu and the

other went up one crew,
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This rerouting took place Februazry 26, 1961, a day
on which the Claimant returned to work r;om kis furlougzh on
January 7, 1981. He was not displaced when this rerouting took
place. This was not a "transaction" that adversely affected o
him. Neither he nor anyosne else at the Springfield Seniarity
District osccupied a position that was abolished. The rerouting
of the FEF train resulted in no displacement or dismissal of zny
protected employe. It was, therefore, not a "transaction".
In his letter dated August 12, 1981, previously
"quated, the General Chairman wrote that a large portion of the
tonnage of Trains 35 and 36, which operated over the Springfield,
Missourl seniority district have been diverted by the Czrrier
since the merger, This, say the Exployes, has resulted in 2
reduction in switching work in Springfield. The displacements
and furloughs, the Employes imply, resulted from "transactions"
which entitle the Claimant to displacement allowances.
In its submission to this board, Employes allege that
"Before the merger, Kansas City-St. Louls business comprised a
major portion of Train 35. Since the merger that buginess ras
been consolidatad at Kansas City with Trains 72 and 71 and
routed thrgﬁig;srookrield, Missouri to «est Quincy, lMirsouri &nd
then south to St. louis”, It also alleges that the businezse

diverted from Train 35 has increased.

- e e e — -
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Tréins 72 and 71 were the former EN's ezuivazlent of

Trains KSL and.SIK. These latter trains were estatlisned before
the merger in anticipation of increased business, which never
materialized. After December 31, 1980 they originated or termincted
at West Quincy. Train SLK had its final run on January 20, 1921,
and KSL had its final run on January 10, 1981, The fact is that
there 1is only little traffic movihg between Kansas City and
St. louis. |
C when Trains CTF and TCF were operating froc Kansas City,
it picked up cars for Galeshirg and beyond and not Quiney or
St. louis traffic. Train TCF, a Tulsa-Chicago fast train was
abolished in September, 1981, because of decline in traffic.

. The record also shows that traffic between St. Louis
and Kansas City declined considerably after the merger. The
number of cars handled between January 4, 1981 and Decexber 26,
1981, averaged only 12.25 cars per day over both routes, This
'represents a decline in business of approxicately 55.4% froz wha=
Frisco alone handled prior to the merger.

_lt‘is also a fact that from December, 1982, when the
KSL-SIK triégs:were first established, and wlhen Jest Tulney.

SE

Brookfield route began to handle the bulk of Kansas City-5¢t,Loui~

-_—r em e C = e e Ee e ol S S —— o —
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traffic, the crews in the Springfield-St. Louis poal that
previously handled Trains 35 and 36 remained Fonstant at 7. This
was the period from November, 1980 cthrough March, 1981.. Claimant
was working when Trains KSL-SIX were established. Neither the

Claimant nor any sther employe in the Springfleld, Missouri

‘seniority district was bumped because & position was abolished

as a result of a transaction or were any affected by a series of
bumps brought about by a transaction. The cut-offs resulted {roa
& decline in business. |

Article 1, Section 4(a) applies only when the Carrier
contemplates a transaction., Since no transactions were involved
in any of the incidents previsusly mentioned, no prior notices
were necessary. Carrier did not violate Article I, Section L(a).

Exhibit A, Appendix 9, which is a map of the merged
system, and which was included in the merger application, shows
“routes with changed train service , one train in each direction
daily", Eamployes contend that this map shows that service in the
Springfield-St. Louls corridor was expected to be reduced after
the merger. - ;g fact, say the Enployes, these plans and more hrvs

been carrieg§§gt.

P . . p—— - — =



FIZ 21&0
Fward No, 1
Case N2, 4
pege <0
That map in and by itselfl 1s not evidence that routes
and train service have actually changed to the detriment of
protected employes. What may have been projected m2y npt have
eventually taken place. 4#hat the Carrier predicted it would

gain did not materialize. The projections were excessively

optimistic as the following table will show,

Projected Change Actual Change
Corridor in Trains per Month in Trains per Month
Minot-Fargo + 60 -175 (10/80-2/82)
Willmar-Breckenridge + 60 -183 ! .
Chicago-Galesburg + 60 -153 "
Galesburg-#, Quincy +120 -8 "
Brookfield-Kansas City 0 - 84 "
Kansas City-Ft. Scott +180 -222 (2/81-2/82)
Ft. Scott-Tulsa +120 + 27 "
Springfield-Thayer + €0 -215 "
Springfield-St. Louis - 60 - 85 "
Monett-Ft.Smith 0 - 27 "
Springfield-Tulsa - 20 -100 "
Memphis-Birmingham + 60 -166 "

The Neodesha Interdivision Run is not raised in
Mr, Eye's claim. It is mentioned in some of the later claims t2
be adjudicated by this bosard and should, for this reason, also
be resolved here, In those claims, Emploves have alleged that:

... trains #337 and #330 which ran dzily

Hetween Springfield and Neocdesha, Kansas

have been eliminated with their daily tonn:zger

being re-routed over the Ash Grove and £fton
subdivisions.

e ma we ma mm e e e e e— ek e s
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In én agreement dated May 26ﬁ 1277, between the
former Frisco aAd the U?U, it was agreed that:
Interdivisional through freight service
may be operated ... on a2 territory tetueen
Springfield and Neosdesha ...
Early in 1981 such interdivisional trains ran caly three dayr 2
week. Carrier abolished the interdivisional :ua, and 3in i:-
stead, established a Neodesha based road switcher,
While this issue is still pending before the First
Divisisn of the National Railroad Adjustment BEozrd, it must be
said here that this abolishment did not csnstitute a "transaction”
tnder the Merger Protective agreezent since the May 26, 1977
agreenent pernits the Company the privilegze of osperating inter-
div;sional through freight service between Springfield and
Neodesha, and by its language it alsc gives the Carrier the
right to abolish said operation at any time. shether the establish-
ment was before or after the merger is immaterial. The 1977 |
agreement states that the Carrier may operate such service which
implies that it ma2y also discontinue that run.
The'evidence in the record alsec sacds that trafric In

the former Frisco Central District as well ar In the foruer &Y

and foramer Frisco Systeins has dropped considsreily. Frco

October, 1930, through July, 1951, the nuwber cf train ile-

- — ——— . — —r — — ———— i —
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and gross ton miles in the former BN Sysgem dropped respectlively
24% and 254%. For the same eight months on'the foruer Fricsco
System the number of train miles dropped 11.7% 2nd grozs ton
miles dropped 14.9%. #1s9, in the former Centrzl Friscs Dis:r;ét,
for the sa2:e eight months, train miles dropped 21.G% enc grote
ton miles dropped 25.1%.

Similarly, from February 20, 1931, to February 20, 1322
the nwaber of shifts for the Springfield seniority district
droﬁped 13.8% and the number of overtime hours remained zt zers,

It has been established by undisputed clear znd
decisive evidence that the loss of earnings experiencecd by tke
Claimant and other employes in the 3pringfield, Missour! senizrisy
dis;rict was occassioned by a seriocus decline in Cerrier's btusiness

and not by any "transaction" under the Merger Protective Agreezert.

FINDINGS:

By reason of the agreement between the partier,
the Board finds that the partiés are respectively employver 2ni
carrier as defined in the Railway lLabor fct, as zsendec¢, and shes

it has Jurisdiction,

xS
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For-the reasons stated in the opinion, this Eoarsz
also finds that the claim of J. E. Eye i; without merit, since
Employes have failed to show by clear and convincing evidenze
that his loss of earnings is the result of & "trznsaztisn”,

The Board finds that the Claimant was not displaced or Eicrisned
@s a result of any such transaction. His claim, therefcre,

must be denied.

AWARD

Clainx denied,

arrier Member

DATEZD: Wb 198>
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Organization's File: L-303-B-10098
Carrier's File: CTG 81-8-12 f

ORGANIZATION'S DISSENT
to
Award No, 1
of
PUBLIC LAW BOARD NO. 3160

This dissent is compelled by reason of the fact that the Opinion
and Award rendered by the neutral-led majority are completely contrary to
the stated intent of the framers of the March 25, 1980, BN-SLSF-UTU Merger
Protective Agreement., Moreover for reasons best known to the necutral mem-
ber the employees are told, through the use of illogical, convoluted reasoning,
that the Merger Protective Agreement is unenforcable and incapable of pro-
viding the benefits negotiated.

Throughout the written and oral arguments before this tribunal,
we pointed to the language contained in the preamble of the Merger Protective
Agreement which states that its ''scope and purpose' is to provide for '"fair
and equitible arrangemnents to protect the interests of employes adversely
affected by the transactions known as Burlington Northern Inc., (BN) - Controt
and Merger - St, Louis-San Francisco Railway Company (Frisco), Finance
Docket No. 28583." '

The above-quoted language is clear and unambiguous. It is
difficult to conceive of the situation where the preamble would not be easily
understood, as it stands by itself as a statement of intent. It is impossible
to reconcilditiye basic intent of the agreement, which is ro openly stated,
~ with the majority's conclusion that the employees must possess a ''prepon-
derance' of evidence before receiving benefits to which they are cntitled,
This addition to and twisting of the Merger Protective Agreement does a
disservice to the accepted mechanisms of industrial relations and to the
arbitrators' craft,

e e A T e ——————————



We consistently pointed to this Carrier's abject failure to
negotiate in good-faith or to respond to the pos‘itions advanced by the Organ-
ization during the handling of the Merger Protective claims, The Carrier
openly and {reely admitted before this tribunal that the information contained
in the greatest part of its submission was not made known to the Organization
until a very few days in advance of the hearing, These purported facts which
the neutral member so easily swallows whole were seemingly impossible to
develop during the solid year of correspondence between the two parties,
relating to diversions and reroutings. The majority places enough faith in
the figures presented in the Carrier's submission to use them as a baais
for denying this group of employees the benefits to which they are entitled.
We fail to see why any reliance can be placed on the Carrier's statements
and figures when they have made proven misstatements and have given the
Organization admitted contrary-to-the-fact figures in the past, We also {ail
"to see how the majority can deny these claimants the compensation negotiated
for and to which their seniority entitles them by using conjecture. We find
conjecture and supposition throughout this Opinion, not only in the unwarranted
misinterpretation of the provisions of the agreement but also in the majority's
review of the purported facts. If the Carrier's figures so strongly convinced
the neutral member that a decline in business caused all the darmage to the
claimants, we fail to see the necessity for the tentative statement contained
in the Award wherein the referee states '"What may have been projected may
not have eventually taken place."

It is unconscionable that the majority chooses to deny all these
claims after this Carrier admitted the rerouting of train UPL. This referec
recognized the rerouting of train UPL, On page 10 of the Carrier's submission,
they stated that the train was ''inadvertently rerouted for a period of moenths,
In their oral argument, they explained to this tribunal how easy it was for them
to "*lose' a train, Eight months elapsed from the time that they were notified
of the "inadvertent'' rerouting until they choose to acknowledge it. The neutral
member, for reasons best known to him, chooses to believe that this Carrier,
which is computerized and internally audited to the extreme, can ''lose' trains,
Through great leaps of legalistic sophistry, we are told that the rerouting of
a train awa¢ {rom the claimants' seniority district had ne effect on them. If
the ""preponderance’ of evidence necessary to sustain a claim is not satisfied
by an undisputed rerouting and diversion of traffic, the only conclusion that
may be reached is that the parties formulated an agreement which hasg no force
or effect and which is a totally absurd conclusion.
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The upinion and Award are zrossly erroneois and do zreat «anace

to the concepts of Justice and fair play. The majoritv has cnviously taken

1

the easy way out by parroting the Carrier's submission instsad of dealine with

the basic issues, \

For the reasons stated ahove, [ diasent

July 27, 19#2
Data

Laba vember FLP #7140
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