Arbictration pursuant to Arcticle I - Sectioa & of the
crployee procertive cuondicicng developed In New York
Dock Ry.~Control-~3:ooklyn Fascern Dise., 360 I.C.C,
60 (1979) as provided in 1CC Ffinance Docket YXo. 28905
(Sub. No. 1) and relazed nroceedincs

PARTIES Brotherhood Rafilwvay Carmea ¢f the )
Cnited Strétas and Canada )

TO )

and ) DECISION

DISTUTE )
The Baltinmore and Ohio Railroad )

Cospany )

Louisville and Nashville Raflroad )

Cocpany )

QUESTIONS AT ISSUZ:

Yhat provisions shall be contained in an arbitrated ixplementing
agreement pursuant to Article I, Section 4 of the New York Dock Cond{tions
in order to provide an appropriace basis for the seleztion and assigamcnt
of forces and cthe application of the New York Dock Coalitioas with Tespect
to the traasaction which vag the subject of the Carzier's Sepszzzmber 2, 1932,

notize?

DAC:GAOUD:

On Scptezher 25, 1950, the Interscate Commesce Cormmission £{ICC)
served {cs Decision in Firanca Dosket No. 28905 (Scd. 2. 1) approving
scquisicion of control by CSX Corporation of ragl carriers sudsidiary to
Chessie System, Inc. and Scaboard Coast Line Industries, Inc. The
Coatission in 1cs Decision imposed conditions for cthe ;rocection of

eaployecs set forth {n New Yerk Dack v, = Control = 2-oecklvn Eastoen

Distrfcet, 350 1.2.C. 60 (1979) (Now York Dock Condftioni).
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On September 2. 1982, cthe Balcimore & Ohto Rallroad Company
(B&0) and the Louisville & Nashville Railroad Company (LAN), two carriers
over which CSX Corporation had acquired control by virtue of the Commission
Deci{sion in Finance Docket No, 28905 (Sub. No. 1), served notice upon the
Brotherhood Railway Carmen of the United Staces'and Carada (BRC or
Organization) pursuant to Article I, Sectfon 4 of the New York Dock
Conditions., The notice staced that the Carriers intendesd to discontinue
operation of the B&O Car Wheel Shop at Glenwood, Pennsylvania and to
transfer aad coordinate such work with the work perfor=ed on cthe L&N
railroad at fts Souch Louisville shops, Louisville, Kenctucky. The
notice also stated that two carmea positions would be abolished at the
Clenvood Shop and two carmen pbsi:ions established at cthe South Louisville
Shops.,

Further pursuanc to Article I, Seccion 4 of the Nev York Dock
Conditions, tha parties wec on Seprecber 14, 1982, for the purpose of
reaching agreement with respect ro the seleccion and assignsent of forces
resulting frou the coordinacion and wich respect to che applicacion of che
New Yotk Dock Conditions to the coordinacion. The Carriers sudaicred a
writcen proposal act this meeting, but che parcies were unable to reach
agreecent. The parcies met again on October 14, 1982, bdur the dispuce
rexained unresolved.

Thereafter, che Carriers invoked the arbitricion procedures of
Artfcle I, Section 4 of the MNew York Dock Conditions. 7The parties did
not select a Neutral Referce as provided tn Arcicle I, Scoctfon 4 and 3s
further provided ctherein the Carriers applicd to the MNacional Med{acion

Board for appointment of a Referee. That agency 4ppointed the undersipned
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on November 23, 1982, Hearing was held in this matter pursuant to Arcicle

I, Section 4(a)(l) on December 13, 1982, st whic

pdrwa rtha arrdam
- L1} - - - @ ol S
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ptesented vritcen submissions and oral argument,

FINDINGS:

The parties have complied with the procedural requirement of
Article I, Section 4 of the New York Dock Conditions, and che questiom at
{ssue noted above i{s properly before this Neutral for decermination.

The gravanen of che disputa in this proceeding is how the two
fiev positions created at tha South Louisville Shops stould be filled.
The Carriers would transfer tha two carmen employees who ultimately lose
their positions at the Glenwood 5hop to the newly created carmen positions
at cthe South louisville Shops. However, the Organization argues chat
the twvo nev positions should be offerad to the carmen forces ac the
South Louisville Shops, many of whom are on furlough.

At the outset the Organization questfons the propriety of
creating two new carwen positions at che South Louisville Shops. The
Organfzacion contendg that the new positions are not ccsparable to the
pos{tions abolished at Glenwood., Tha Carriers maintain that a Neutral
acting under Arcicle I, Seccion 4 of the New York Dock Conditions has no
jurisdiceion to review a Carriecr's determinacion as to the size of {cs
work force, The Organization disagrees contending that the crecation of
the tvo posit{ons at the South Louisville Shops i{s at the hcart of chis
procceding.

The Carriers' jurisdictional argument is well founded. While

1t 1s the duty of a Neutral acting under Article I, Section & of the
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New York Dock Cond{tions to resolve all questfons which the parties
could have settled through negotiations but failed to do so, this duty
does not extend to matters beyond the Neutral's jurisdiction. By {rs
Decision in Finance Docket No. 28905 (Sub, No, 1) che 1CC graatced the
Carriers the authority ro engage in che transaction vhich wvas che
subject of the Carriers' September 2, 1982, notice. Creacion of two
carmen positions at the South Louisville Shops is an integral pasrt of thac
transaction. The authority of a Neutral acting under Article I, Secti{on &
extends 0 the selection of forces to f£1ll the two positions to be
created at the South Loufsville Shops, but it does not extend to Tcview
of the Carriers' decision to create such positions.

The Carriers argue that their proposal to transfer the two
carmen e=ployees froo Glenwood to Loufisville {s most appropriate under
the circunostances of this case. By closing the Bi0's Cir Wheel Shop ac
Glenwood, Pennsylvania, and transferring that wvork to the L&N South
louisville Shops, all of 3560's car wheel needs will be set by the L&N ac
its South louisvilla Shops. The two new caroen positions reflect the
need for addirional edployzes to perform the work transferred to Louisville
from Glenwood., The carmen froam Glenwood would simply follow the-uotk of
their craft to Louisville, The Carriers propose to dovatail the senioriZly
of the transferees with esployees on the carmen's senfority roster for
the South Lou{sville Shops. khile the Carri{ers propose that the transferccs
be subject to the L&N working agreement with the Organizaction, the Carrlers
also propose to allow the transferces to be bumped from their new positions
only by e=ployces precsently working in a position acr the South Loulsville

Sths.
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The Organization contends that the two new positions to be

- cteated at the South Loufsville Shops, a wheel inspector and a Fork
Lifct-Pectibone Crane Operator, are not comparable to the two positions

to be abolished at Glenwood Shop. Crane opcration aZ the South Louizville
Shops 13 not part of the carmen's craft, and the Carriers have not con-
firmed that the wheel inspector will primar{ly inspectc vheels, The
Organization urges that the new positfons rightfully acerue to carmen

at the South Loufsville Shops rather than the two carcen at Glenwood

vhom the Carrier proposes to transfer to Louisville.

The Organization argues that the two Glenuwood carzmen who
actually are unadle to hold a position at Glenwood will be dismissed
esployees within the meaning of Arti{cla I, Secticn 1(c) of cthe New
York Dock Conditions and that as such the Carviers caxtot focce them to
accept positions {n Louisvillae because to do so would raquire a change
of tresidence contrary to the procéction agafast such a forced mave sfforded
by Artfcle I, Section 6(d) of the New York Dock Conditicns., If, howevar,
the two displaced carmen at Glanwood elect ?a transfer to Louisville the
Organization agrees that dovetailing of senfority wvould bae appropriace
and that the LAN working agreement should apply to thea. Howvever, che
Organization urges that they should receive no special protection Erox
bumping as proposed dy the Carriers.

While the record in this proceeding does not contaio sufficient
evidancs to support a finding as to the comparabilicy of the two positions
to be abolished at the Glenwood Shop and the two posicions to be created
at the South Louisville Shops, the record clearly substantfatcs that work

of the carocn’s craft at the Glenwood Shop will be transferred to the



South Louisville Shops. The record supporta che conclusion that the two
pos{tions to be crcated in Louisville vill resule froa that transfer of
work.

The Organization's argument that the two Clenwood carwen who
ultimately lose their posicions are dismissed employees is wvichout merict.
The Organization's reliance upon Article I, Section 6(d) of the New York

Dock Conditfong s migsplaced. That Section provides incer a2lfa that a

'
dismissed asmployes may not be compelled to take a posicion requiring a
change of residence as a condition of continuing to receive a dismissal
allovanca. However, Section 6(d) does not define a disaissed employean.
That definition appears in Arcicle I, Section 1(c). As the Carrier points
out, in its decision {n Finance Dockec No, 2890S the ICC wag requesced
by labor organizacions to expiand the definition of a dismissed employes
g0 as to procect eaployees from having to relocace. The ICC specifically
refused to modify the definition of 4 dismissed employeea as urzed bv che
Organfzations. The ICC has spoken authoritatively on the matter, and
this Neutral =usc follow the ICC's pronounceaent.

It follows from the foregoing decerminacion that for purposes
of Article I, Section 1l(c) of cthe New York Dock Conditions the Carriers
Ray require the two Cienwood Carmen who ultirately lose their positfons
at Glenuood to transfer to the two new positions at the South Louisville
Shopg. Put another way, as urged by the Carriers, these two employees
may not refuse to transfer to Louisville and still coze within the

definitfon of a dismigsed cmployee set forth fn Article I, Section 1(e).
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This Necutral belicves thac the Carricrs' proposal for creatment
of the tvo Glenwood caruen who transfer to Louisville is fair and equitable
both to the transferecs and to the carmea at the South lLouisville Shops.
The Carriers’ proposal would enable the Glenwood carcen to follow cheir
vork and would afford them a realistic opportunicy to retain ft. The
Organization's proposal on the other hand effectively would deny the
Clenvood carmen a realistic opportunicy to follow cthefr work. It would
treat the work transferred from Glenwood as work acecruing to carzmen {n
Louisville without regard for the fact that the work once belonged to
carmen at Glenwood. The Carriers’ proposal balances the equities, and it
should be implenenced.

Poincing to the facrt thae considerabla bunpinz among carwen
employeeg at the Glenwood Shop will occur as a result of this transaccion,
the Organization urges that each bLumped employce will be a displaced
ecployee within the meaning of Article I, Section 1(b) of the New York
Dock Conditions entitled to a displacement allowance as provided in
Arcicle I, Seccion 5. The Organizacion urges that the Carriers be
required to furnish each Clenwood carsaa in the bumping chain vich figures
showing his average monthly coapensation. The Carricrs would furaish che
two GClenvood carmen whe ultinately lose their posf{tions with such figures,
but with respect to all others the Carriers take the position thact it s
under no obligation to furnish such {nformation until the cnployee
demonstrates a loss of earnings {in the new position,

The Carriers contand that no Glenwood carman §a the bumping chain

is d{splaced unless or until the employee cannot rctain a position paying



the sama hourly rate as his previous poaition. The Organfzation vigorous
disagraes on the ground that the Carriers' position does not consider
variations i{n overtime, The Carrfers respond that equalizing overtime
in effect at the Glenwood Shop ansvers the Organization's contention,

Both the Carriers and the Organization raise issues concerning
the displacemeat allowance which are oot properly justiciable {n this
proceeding. As provided in the attachment hereto the Yew York Dock
Conditfons are nade applicable to this transaction. The question of whether
the Carriers are obligated to furnish cest perfod earnirgs as well as the
question of whether a particular employee meecs the definition of a
displaced enployee ara dependent upon i{ndividual circu=stances. These
questions are properly juscticiable in a proceeding pursuant to Article I,
Secti{on 11 of the New York Dock Conditions rather than this procecding.

Finally the Organfzacion requests this Neutral to rule thac all
carmen employees at the South Louisville Shops who are junior to the
two Glenwood carmen who transfer to Louisville are entitled to tha
protections of the New York Conditions once the transfer has been
effectuated. Again, the Conditions are applicable to the transaction and
all of the Carriers' employees affectad by it., Hovever, che question
of vhether a parcticular employee was affecced by the transaction 1is a
zatter for an Article I, Section 11 proceeding.

The attached arbitrated implemencing agrecment, which {s luereby made
a parc of this Decision, constitutes the Neutral's deternination unler Article

Section 4 of the New York Dock Conditions as to the appropriate



basis for the selection and rearrangement of forces pursuant to the
coordination which gave rise to this procceding. This Decision and the
implementing agreemcat are intended to resolve all outstanding issues

in this proceeding as provided in Acrticle I, Sectioa & of the New York

Dt Pl oo 1

William E, Fredenderger, Jr.
Neutral Referee

Dock Conditions.

January 12, 1583



ATTACEMENT

BETVZEN
THE BALTIMORE AND OHIO RLILROAD COMPANY
LOUISVILLE AND NASHVILLE RAILROAD COMPANY
AND THEIR EMPLOYZES REPRESENTED BY THE
BROTHERHOOD RAILWAY CARMZN OF THE UNITED STATES AND CANADA

WEPSLS, this transaction 1s rmade pursuvant to Interstate Conaerce
Commission dacisions ia Finance Docket No. 26505 (Sudb.-No- 1) and related

proceedings, and

WAEREAS, Trhe Baltinmore and Ohio Railrsad Cormpany and Louisville and
Nashville Railroad Cocpany, hereinafter Jdesignat~d respectively as "2310" and
"LLR® gave notice in accordance with Article I S=ction 4(a) of the conditione
for  the protection of ezployees eaunciated in flew Yorls Dock Ry. - Control
Brool)lvn. Eastern Dist., 2€0 I.C.C. bD(N"?) hereimafter decizaized as "Vew York
ad &\

"Dodlk,Con2itions® of ..he intent of the Bx0.to discuntirue ope"a:;a.. 5T the wheel
shop at Clenwewd, Pennsylvania and transfer such work to the L&K Railroad Soutr

Loulsville Shops,

WEREAS, thL: partles have conferred, put have reached no agrecment,

NOW, therefore, it is determined:

3« The Lador Protective Conditicns as set forth in the Hew York Cock
Conditicons which, by refergnce haereto, are incorporated herein and zade a part
hercof, shall de applicable to this transaction.

2. As a rasult of this transaction, the B§0 will disceonlinue operation of
the car wheel shop located at Glcnwood, Pennsylvania, and the B&O carmnn
positions essigned at that location will be abolished. Thercafier, B40's car
vheel . operations will DYe pcrt‘m-n-d by LIN at their South lLouisville Shop...
Louisville, Rentucky, and all work at that locatiosn accruing to C-‘li wen under the

provisions of the Collective Bargalning Agreemeat bdetween LIN and Brotherhood

Railwzy Carmen will be perforced by crnpleyees en Scniority Nostcr

at South Louisville, Kentucky.

3. Positicas tc be cstablished on LN at South Louisville Shopa, cffective
with the date of coordinmition, will be bulletined at Clenwood, Pennsylvania, for
a periad of ten (10) davs and will acerue to ermployces on the Glenvwood Carmen
Roster Ceatral Region Senifority Polints 6, 7, 3, 9 and 10,



fion of the ten-day bulletin, determination will be made eof
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e-ployces who have bid and wno ‘have Ueea awarded a pcaltion at South
Loulaville Shop In the cvent any position advertised at South Louinville
Shops {s not rilled in accordance with the forcgolng, Glenwood caricn ray
excreice soniority puravant tn EAD Rule 2U(h) and the unﬂlled pesitions will
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accrus to employees ‘on the South Louisville Cargan lloster.
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5. (a) Employees accepting positions at South louisville on the LiN wil}
have their s=nioriiy date, 3as it apprars on the GClenwood Carmen's Roater,
dovetailed on the appropriate roster to vhich trancflerred upon reporting to
work, and their naxe will be recoved from the Glenwood Carmen Rester. VYhere,
following this procedure results in two (2) or zore expleyeez having the cams
senfority date ca the dovetailed roster, their respective positi.as ou the
roster will be d=te-rined by continucus sarviee ztanding and then by aiot.

{v) zupxoyeca trensferring to South Loulsville wili pe ascigned
positions in accordance with the bdulletins advertising positions; thereafter,
changes in the coordinated operation in the filling of vacancies, atolishing or
creating positicns and reduction or restoraticn of foree will be governed by
application of the L&N Scheduled Agreesent.
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Louiaville operstice. will become L&N employeés sudject to the rules of the
Agpreene between Louisville and Nashville Railroad Corzpany and 3rotherhoed
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Raflyvay Carcen of the United States and Canada.

6. In order tr:t the provisiens of the Iirzt proviso set forth in Artiele
I, Section 3 of the New York Dock conditicns may we’properly adninistered, suca
euployce datercined to be a displaced or dizmisser enploycs as a rcsult of thir
Agreerent, who alsy 532 otherwise eligible for prot.etive tensfits and conditlons
under soce other job security or other proteative ccnditinas or ai'rangcments
shall, within tea (10) days zfter noltification of his ronetary protective
entitlecent under the New York Dock Concitions, elcct bdetween the beneflits
thereunder and sizilar benef{its under such otker arrangement. In the cvent an
employes does not cake an election within the ten (10) day period specificd
herein, he shall be considered to have elected to retain the protective btenefits
ha 43 prasently eligible to receive. This 2lection =hall ret scrve to allcr or
affect any application of the sudbstantive provisiona of Ariicle I, Section 3.

(a) Bach dismissed coplolyec shall provide cither 750 or LAN with the

L ]

owinr information for tre procediars month in which he s eontitled to liong=-
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later than the tenth (10th) day of cach subscquent month on a standard

provicded by the Carrier:

1e The day(s) elalmed bdy such enmployece cnder any
uncnploynent insurance act.

2« The day(s) caen such erployee worked 4n  other
caployzent, the maxe and addrcss of Lhe co=ploycr and the



groea earnings cace by the diszfsacd comployee in such
other csployreat,

(3) In the cvent an e=ployce referred to in this Sestlon 7 {s entitled
to unezploymeat benefits under applicadle law but forfeit:s such unesployiment
benefits under a3y uneeployzent inzurance law because of ris or her faflure ts
file for such ungzployaent benefits (unleas prevented froc ¢sing S0 Ly sickrass
or other unavoidadl: causes) for purpeses of the applicatics of Sub-zecticn (e¢)
of Secticn 6, Article I of the New York Dock Conditicns, iney shall »e con-
sidered the sace as if they had filed for, and received, =uch unenpleyoent

benefits.

(c) I the esployce referred to in this Section 7 has nothing to report
under this Section 7 account of their not bdeing cntitled to Senefits undes any
unecploysent insurance law and having no earnings {ros any other cmployuent,
such e=ployee shall subtzit, vithin the time period provided for in Sud-sectiza
(a) of this Sectica 7, oa the ajzpropriate fora annotated "iloihing to Repos~t™.,

(d) The failure of any ecployce relerred to ia this Scetica 7 to pro=
vide the inforzation required in this Secticn 7 shall result in the uvithrolding
of all protective bensfits during the nmonth covered by such ixforczaticn pencing
Carrier's receipt of suzn inforzatica from the employes.

8. Nothing in this {mplezenting agrcezert siall de interpreted tn provids
protective berefits lcss than those provilad in the Neu Yorik Cock Zonditions or
exclude coverage %o those covered by New Yerk Dock Conditlens imposed by tha

I.C.C. and incorpora‘ed herein by paracraph 1.

9. The provisions of this Agreement shall become effective upon ten (10)
days advance writtea notice by the B8O and L&N to their respective General

Chairman.



