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Mr. J. D. Gereszux, Carrier Kember. ; 29 - 2 g

llorfa« and Western Railway Coupeny

& North Jefferson Street J/‘—1;4/C-fﬁ

Roenoke, Virpinis 24042 AT

¥r. D. £. Co2)lins, Crganization Memter

resident, Ame:dcan Train Dispatchers ’()
w///? kzcocization :

1401 South Rsrleaz Avenue

-

Berwyn, 1131incis €2402

ARe: Fxerican Train Dispetchers
Association and Nerfolk and
Western Railway Cozpeny
Furzer hC&Y Trein Dispetchers

Centlernen: .
Znclosed to ezch ¢f you is & copy of oy
crozoused fincirig, eward, zné implernenting agreexent in
the dispute subritled to the Censolidated Artitration
Comxitlee uncer the Zgreecent hLetween the fertles ceted
‘pril 12, 1683,

1 neve cerefully ~caé and studied 211 sutmissions,
replles tleretc, retuttal v-iels and volurincus exhibits,
Aithcugh T fzve checked and rechecked ny writings, there
very well t.ay te errors of dates, references and ois-

€
¥eu will c8ll or write me of these, I will

spellings, 1f
sgz>y correcticons.

cz¥e the nzce

Ficese zCvise nme at ycur earliest convenlence
1f the fincinfe, the awerd 2nd the lmplezenting agreement
ere acceplaple to ooth of you. If s0, I will sign three
copies end meil them to you for your signatures. Should
elther or both ¢l you desire an executive session, please
£ive ne several alternste dates when ycu are both availeble
and I will do =y best to acccmamodate you.

DD/eh DAVID DOINICK
enclosures

ATOA phatocoﬁies made 7/21/83 for:

Mr. R, E. Johnson ‘r. 6. P. MacDougaldl
—dMr. Jd. C. Spinelli, Gen. Chmn. ACAY N&H}
Mr. €, €. Nye, Jr., Gen. Chmn. W3BLE (N&W




PARTI =S
TO THE
DISPUTE:

PROCEEDINGS BEFORE A CONSOLIDATED
ARBITRATION COMMITTEE ESTABLISHED
BY THE PARTIES IN AN AGREEMENT
DATED APRIL 12, 1983

fmerican Train Dispatchers Association
and

Norfolk and Western Railway Company

QUESTIONS BEFQARE THE CONSOLIDATED ARBITRATION COMMITTEE:

Question

Those_submitted by the Organizztion:

#1

YES

—-——""—f—

cuestion

Is the merger of the AC&Y into NW zmong the possible
future related traznsazctions referred to in recital Vv
&nd Section 2 of the January 10, 1962 igreezent?

72

A

Guestion

Does the WIPA apply to a2all of NW's Trzin Dispatchers
in the Axron znd Brewster, Ohlo offices who will be
affected by NW's proposed elirination of the {forzer
ACXY) train dispatching faciiity st tkron, Ohio and
coorcinztlon of szme into Nw's trzin dispztching
facility zt Brewster, Chio?

#3

If the answer to Question #1 above 1s in the zffirczative,
éo Sections 1 znd 2 of the January 10, 1652 Agreement
contenplate zpplication to all of NW's Train Disgatchers
in the Akron and Brewsier, Ohio offices who will be
affected by the changes progcsed in Nw's Septexzber 29, 1GE82
notice, including gprotection based on ccopensation
received (znd hours worked) in the twelve calendar

month period imzediately preceding the month in which
alffected by such chences?

T




Question #4 ‘
N For ihe purpose of application of the January 10, 1962

Agreement to traln dispatchers affected by the changes
proposed in NW's September 29, 1982 notice, shall the
term “general locality", as it is used in Section 1(b)
of the January 10, 1962 Agreement and in the Memorandum
of Understanding referred in Question # below, be
defined as an area within twenty-five (25) miles from
an employe's point of employment as train dispatcher
on the date so affected?

Question #5

K™

Under the provisions of Faragraph 5 of one of the
Memoranda of Understanding attached to the
January 10, 1962 Agreement, reading:

5. In construing the last parzgrzph of
Section 1(b) of szid Azreement concerning the
righit of the Yorfolk & Western to transfer the
work of the exployees protected under said
fgreezent, it 1s clearly understood znd agreed

trhetl the Nerfolk & Vestern rzy not trznsler

eny exzployee {zs éistinguished frozx work) to
enother Job within his craft or class beyond the
cess generel loczlity as his point of s=czrlcoyment
on the dete zflected without the consent of his
rezresencetive znd that the refuszl of such
rerresentative to 2gree to the transfer ol such
erzloyee vithout the erplcyee's consent shall not
te sublect to arbitration as provided in

Section 1{d) of this fgreement.”

zzy Nw unilzterally regulre any Train Disgetcher
Frotecied by the January 10, 19€2 fgreezent and
gffected by the coordinztion of the lorzer LCXY train
€¢.sretching fzedlity inte the NW facility &t Zrewsier,
Crio, 10 trensfer to a Job bevond the generzl locezlity

£ his exmplcizent on the cdate ha is affected by said
coordinagtion in crdéer to cazintain eligitiiizy for
cexizum cozzensztion protection?



Question #6

NO

Are ali of NW's Train Dispatchers in the Akron and -
Brewster, Ohio offices who will be affected by NW's
proposed elimination of the former AC&Y train
dispatching facility at Akron, Ohio and consolidation
of same into NW's train dispatching facility at
Brewster, Ohilo, entitled to receive pratecti efits
no less favorable than those required by the ICC in
Finance Docket Npo. 29805 (i.e. New York Dock-II) in
connection with AC&Y's corporate® mErger Into NW on

or about Jznuary 1, 16822

Question #7

L
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If the answer to Question #6 above 1s in the affirmative,
i1s NW reguired to negotiate with ATDA towards an :
implezenting agreement with respect to application of

the terms znd conditions of KNew York Dock-II pursuant

to (Article I) Section 4 thereof?

Thcse sutmitied by the Carrier:

1=

¥rien, if zny, of NW's trein disgatchers in the fZkren,
nic enc zZrewster, Chic offices who will te zdversely

affecied oy Nv's elinirztion of the former ACKY train
Clespetickring fazeility 2t t¥ron, Ohio znd the consolicdaticn
of the sz7e into NW's trazin dispatching facility at
Zrewslér, Onio will be entitled_to_the protections
affordecd under the zerger protection zgreecent of
Jenuvary 10, 1G£2? — T

A o W ey e o e — A ——— S——

Fe

tre the XKew Yerk _Dock 1T Conditions, impesed by the 1CC
in Finzrce Decket Ne. 23205, involving the rerger of
ACYXY into Nw for corperete simplification, zppliceble
to the consolidation of offices édescrited in guesiTon 2
ebove?

#3

(a) 1if the znswer to cuestion 2 is negztive, does the
Inplementing fgreement proposed by the Carrier which
1s attached to its subrission, mmeet the criteria set
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forth in Section 1{b) of the January 10, 1962 Merger--
Agreesent and in the Washington Job Protection Agreeaent
of May, 1936 as amended by the parties for the purposes

of the said January 10, 1962 Agreement, in effecting

the transfer of the train dispatching office and territory
of the Akron District, former Akron, Canton & Youngstown
Railrcad, Akron, Chio to the train dispatching office

at Brewster, Ohlo as described in the Carrier's notice

of September 29, 19827

(b) 1If the answer to (a) is "No", what terms would
be appropriate for application in thils particular
case?

PRELIMINARY STATEMENT:

The Azerican Trazin Dispztichers issociation is herein

referred to as the ﬁgséani:ation", the Norfolk znd Vestern Rzilway

sonetines 2s

o

Cezzany is herein referred to ze the "Carrier” zan
7T ET
"}T"""

Ne', the Memcrezniurn of Lzrsezznt dzteéd fADr-il 12, 1683, whereirn

evion Comxittee

iz

-
o

¢ tarties establiishzd the Consolideted Lroit

and Zefined the Z:sies zné procedures thereunder i1s herein referred
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test stzted In the fzreezent "as tc the egplicebiliiy of

(1) 7Tre weshingion Sot rroteciion hgreement
of May, :S356 ("wJF4&") znd the "igreezent
Effective Jeruvary 19, 922 and Four Attache
Memoranéa of Unierstanéing Foor rroteciicn o
Emglcyezes in Tvent of ftgroval of Merger an
felazted igpliceticns Filed by korfolk and
western = v and other Carriers in
I.C.C. Fi: Nos. 21510, 21511, 21¢l12,
& 21814" (Yaznuary 10, 1952 Agreszent™),
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three zecbers., Mr. J. D. Gereszux is cdesigrnzted &s the Carrier
mztter, Mr, D. T, Collins is cdesignzied as the Crganizaztion merte
and Mr., Cavid Dolnick is ceslcrnezied &s the Chalrman and third zezt

Purgtant to the grovisicns of the izgreszsnt, ezch party
trsrered writien suizlssicons and exhibits, excharnged cories end
zlso cent coples to the Chairzzn znd neutrzl zzsber.

t hearing btefcre the Consolicdzted frtitrzticon Clommities,
nereinzfter referred to as the "aAr-bitraticon Cem=itize" waze hzld
cr Minday, May 2, 1633, in Hotel Fcancre in Recanchz, Virririz,

T T T
F21l Znterested pariliss, inciucding the cenbers of ihe Artitretiicn
Jcxziitee, were present, ezch perty rerticipeted in the zrocesd
andweach suzzmariced znéd argued L1ts rosicion,

Also, pursvant to pzrazrzph 6 ¢f the fzreszzent each
carty elected and did subnit post hearing briefs within the
tize limits therein proviced.

-S-

(2) the employee protective conditions
required by the Interstate Commerce

Commission {"ICC") in connection with

the merger of the former Akron, Canton and
Youngstown Railroad ("AC&Y") into NW in ICC
Finance Docket No. 29805 {New York Dock
Ry-Control-Brooklyn Eastern Dist.,

360 1.c.c. 60, 80-94 (1979) ("New York Dock-II")

to the proposal contained in NW's notice
dated September 29, 1582 znnouncing
intention to transfer the train
dispatching office and territory under
the Jurisdiction of the ACKY train
dispatching office at Akron, Chio to the

NW train dispatching office at Brewster, Ohio.

-

The Consolidzted irbitrztion Committee consists of



BACKGROUND FACTS: o

On March 17, 1961, Carrier filed a Joint application
with the Interstate Commerce Commission, hereinafter referred
to as "ICC", under Section 5 (a) of the Interstate Commerce Act
-for Authority to merge properties and franchises of The New York,
Chicago and St. Louls Railroad Company, hereinafter referred to
as "NK?", into NW, to lease lines of railroad and certain franchises
of othéh propertlies of the Wabash Railroad Company, hereinafter
referred to as the "Wzbash" znd to accomplish other related
treznsactions. This zpplication was assigned ICC Finznce Docket
Zos, 21510, 21%11, 21512, 21513, and 21514,

Sizelire trergalfler the Carrt rlentereé inic discussicns
iC furciecse The Akreon, Cernton & Youngstown Feilrczé Ceomzany,

fter referred tc as "1ChY". After severzl rmz:z

On Sertemter 15, 1061, AC&Y filled a petiticrn with the

:22 Ter lezave te intervene znd feor inclusion in the IN7-MNiF zergs

cetition filed with the ICC., On January 10, 1082, ine Carrier
filed a petition with the ICC for the approval of iits purchase

of AC&Y cozmon stock. It was zpproved by the ICC in
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.Docket No. 21920, on June 24, 1964, and the acquisition of the ACLY

comzon stock became effective on October 16, 1964. 1In the same

e S

order dated June 28, 1964, the ICC also approved the merger of
properties, leases and franchises in Finance Dockets Nos, 21510,
21511, 21512, 21513, and 21514. All these mergers, acquisitions,
leases and franchises also became effective October 16, 1964,

Prior to the approval of the above mentioned Finance
Docketf, this Carrier and a number of organizations representing
its empibyes, includlng this Organization, entered into a Merger
Frotectlve Agreezent on £pril 16, 1962. The effective dzte of
that Merger Frotective fgzreement is noted therein zs Jaznuary 10, 18£2,

tut Sectlon 4§ thereof stztes the feollowing:

The foregoing rezresenis an zcreed settlexent
of protecticn of the irterests cf the ezploveses
of the carrier involved in the zfcre-descriped
tranczciions 2s rezsresented Ly tnieir
gutheorized ang reccegriceé Lergeining reprecente-
tives sigrnztcry terete, pursuant te s£{2) (r)
ol the Inlterstete Cozz=srce Act znd zprlicetile
provisions of the =zilway Lzbcr fct, 25 azzznded,
viich s€hzll tecczez zppliczble cnly in the event
of zyfroval bty tre Cerxzissicn znd ccormezomziion
ef any or 211 eof trhe ztcve-Zdzsignzted arriice-
tione row fpending tefore it, It cgrelil Le
corsidsreé zré censtrued 2s & sefarate
gcreesint tetwsen Norfclk & Vestern and ezch
of the lzter crzarizziicons signatery herevo.

The "zbeve-descerited transzciions” ané the "zilove-dssiznated

Tirnznze

zzplications” refer to the substzntive issues in I.C.C.
Docket Nos. 21510, 21511, 21512, 21513, znd 21€lL, Firmanoce Zeocrel
No. 21920 1is not mentioned even though

Jznuary 10, 1962.
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In an agreement dated September 22, 1981, The akron,

Canton & Youngstown Railrocad, an Ohilo corporation, was merged
into ACkY Railfoad, Inc. (ACEY), a Virginia corporation. On
December 24, 1981, with a service date of December 31, 1981,
the ICC 1ssued the rbllowing NOTICE OF EXEMPTION in PFinance

Docket No. 25805:

On December 18, 1981, the Norfolk and Western
Railway Company (NW) notified the Commission

. that its wholly owned subsidiary, The Akron,

-, Canton and Youngstown Railrcad Company {Akron)
will merge into AC&Y Railrocad, Inc. (AC&Y), a
wholly owned subsidiary of NW. AC&Y will be
the surviving compzny, and subsequently it
will merge into NW, with Nw the surviving company.
The transactions are within the corporate family
and coxe within the exeaption described at
49 C.F.R. 1111.5 (c¢) (3). Tne mergers will not
result in any change in service levels, operztions,
or the competitive bzlznce with carriers outside
the corporate family. The purpose of the mergers
is corporate simplificetion,.

As a2 ccndéitlon to use the exemption, any

Akron zné AC&Y excloyees affected by the
merger shall be protected pursuant to

New York Dock Rv.-Control-Zrooklvn

castern Dist., so0 1.C.C. ©0 (2979). Tnis will
satlsfly the statutory reguirezents of

49 U.5.C. 30505 (g) (2). Zcrohasis retzined)

Pursuant to Section 1l{b) of the January 10, 19:% Merger
Protection Rgreeczent, ithe Carrier, on September 24, 16E2

intention to close the t-zi

n

notlce on the Organization of it
dispatching office at Axron, Cnio a2nd teo zssign that work to the

train dispatching office at EBrewster, Chioc. This notice suggested

that the parties meet znd negotiate an implementing‘agreement.
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Conferences between the parties followed. On January 14,
- K
1983, the Organlzation wrote to the Carrier, in part, as follows:

This 1s to formally serve notice of our
desire to enter into an implementing agreement
with respect to NW's proposal referred to above,
under the provisions of Section 5 of the Washington
Job Protectlon Agreement of May, 1936,

Section 1{b) of the "Agreement Effective
January 10, 1962 and Four Attached Memoranda
of Understanding for Protection of Employees
In Event of Approval of Merger and Related
Applications Filed by Norfolk and Western

. Railway Company and Other Carriers in I.C.C.

- Flnance Docket Nos. 21510, 21511, 21512, 21513,
and 21514" and Appendix IIX, Section U4 of the
employee protective conditions (New York Dock
Ry.=Control-Brooklyn Eastern Dist., 3060 1.C.C.

60, t&i-90 (1979) } required as rpart of the
ultizate merger of the AC%Y into the Nw (ICC
Finznce Docket No. 26805) on or about Jznuary 1,
1982, for the protection of 211-Train Dispzatchers .
gffected by szid proposal. '

In a letter dazted February 9, 1983, the Carrier submitted
*ne following cquestion to an Arbitration Committee ecstzblished
rursuant to Section 1(d) of the January 10, 1962 Merger Protection
Lzreezenc:

(2) Does the imrlementing azgreement propcsecd
Dy the Carrier, attached as Carrier's Zxnhitit
“C" meet the criteria set forth in Secticn :(t)
of the January 10, 1962 Merger kgreement &ndé in
the ¥Weshington Job Protection Agreement of
May, 1936 as zmended by the parties for the
purpeses of the said Janusry 10, 1962 Agreezernt
in effecting the transfer of the train dicgeatiching
office &nd territory of the AkKron District,

forcer Akron, Canton & Youngstown Hallrcezé,

Akron, Chio to the train dispatching office

at Brewster, Ohio 2s descrived in the Carrier's

notice of September 29, 16627
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(b} If the answer to (a) is "No", what terms 4
would be appropriate for application in this
particular case? :

The Organization responded in two letters both dated
February 24, 1983, 1In the letter that refers to Carrier's letter
of September 24, 1982, a2nd which implies knowledge of Carrier's
letter dated February 9, 1983, the Ofganization wrote, in part,

as follows:
Because of our dispute as to the application
and/or interpretation of the WJIPA and January 10,
1862 Agreement regarding changes proposed in
your notice, this is formal notification under
the provisions of Section 1(d) of the Jeanuary 10,
1662 icreezent to refer such dispute to an
erpitration committee for decision.

In additlon, beczuse of our similasr dispute

s to the concurrent application of the

7Wew York Dock II pursuvant to ICC rinence

Docket No, 238505, this is 2lso formal potification
under the grovisions of (Appendix III, Airticle I)
Section 11 of New York Dock-II to refer thnis
dispute to &n arbpitration committee for decision,

In order for timely and efficient resclution

ol these disputes, this is to reguest your
agreemnsnt to refer them to 2 single consolidated
arvitration cozzittee, rathsr than two secaraie
coozlitiees ...

Trne Agreement of ipril 12, 18532, previously referred to, followed.



POSITION OF THE PARTIES:

Organization !P

The position of the Organization is as follows:
1. Sections 1(c) and 1{d) of the January 10, 1962
Agreement are applicable to ACLY employes under Section 2 of that
Agreement,
2. Under the June 24, 196h ICC orders which were con-
summated on October 16, 1964, the Carrier took into its employment,
as of tﬂé latter date, all traln dispatchers except those of the

ACLkY,

3. Similarly, the Carrier assumed all Trzin Dispztchers!
hgreezents as of October 16, 1964, except the one with AC&Y:

4. The merger of ACLY into NW is zmong the pessible
futire cerger transactions provided for in Section 2 of the
January 10, 1G62 igreezent,

5. The elimination of the train dispatching office

Lxron, Chio and the transfer or consolidation of ithe work into

1\
ot
(A

Cerrier's facility st Trewster, Ohio is a “coordination" within
caning and intent of Section 2{a) of the Washincicn Jot
tecticn tgreezent, Trhe cdzte of hire or promotion is ir-relevent
1o the zrplication of the VWJIPA, except as otherwise provided in
Secticn 7 thereof. The WJFA, therefore, zpplies to z1) of
Carrier's train dispestchers who will be affected by the c¢clesing
cf the fkron, Ohio office and coordinating the operation into

Carrier's office in Erewster, Ohio.
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6. The Carrier d1d not take ACLY train :dis_patchers'.:ifo
1ts employment gntil December 31, 1981, when the ICC 1ssved 2
Notice of Exeﬁhﬂion in Finance Docket No. 29805. The merger
between ACXY and NW was not consummated until January 1, 1982, &
For more than 18 years following October 16, 1964, AC&Y was' EHP;JLQJ

- separately operated( It follows that all AC&Y train dispatchers

\
affected by Carrier's changes proposed on September 29, 1982,

are covered by the provisions of Sections 1 and 2 of the January 10,

1962 Agreement, "including protection based on compeﬁéatién rece;fed

(and hours worked) in the twelve calendar month period 1mmediate13)1/

preceding the month in which affected by such change™.

7. It 1s zlso the Organization's position that any
transfer of traln dispetchers by reason of the Nw-AC&Y merger
should be cefined as "zn zrez within twenty-five (23) miles from
en exsloyve's point of employzent as defined in SectianSI(c) of
~the Jupe 28, 1668 Inplementing Agreement which 1nterpfets the
lznguage in Section (b) of the January 10, 1962 Agreezent.

8. Puarthzr, it is the position of the Crganizztiion thet
the Carrier zay not unfer Fzrzgraph 5 of & Memorzndur of Understznding

=7, 1652 pgreement reguire z trein

'
i

Cilspetcher to traznsfer tc zricther job in his craflt or class beycné
tre szzc general loczlity of his point of employment on the dzle

fTected without consent of his representative. The Carrier cay
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only transfer work Any refusal of a representative to agree to
an employe s tr'ansrer 18 not subject to ar‘bitration under Secti{.l(f
of the January 10, 1962 Agreement,
9. The NW-ACLY “control™ ended December 31, 1581.
The "merger” of ACKY into NW was consummated on January 1, 1982.
The consolidation of the Akron and Brewster facilities is not
taken pursuant to "control™ but rather under the "merger®. This
1s supported by ICC's order of December 2U, 1981, with a service
date of December 31, 1981, which reguired that New York Dock-TT

employe protective conditions be zpplied. The application of the
benefits in New York Dock-ITI is not intended to dupliczte those

in the WJPA and in the January 10, 1952 Agreement, “but only that

the rrotective benefits should te no less fa@brable to the effected
rein Dispatchers than those p;ovided in zny of the arrangesents"”
(é:;hasis retzined).
10. Carrier is requested to negotiate wiih the
lce-

Orgenizztion for zn ipplementing agreement concerning the aprl

tlon of the terzs and conditions of the New York Doci-I7 reguirecents.




-14- S A .

. | L | Carrier ' r
The position of the Carrier i1s as follows- *
{a) The protection of benefrits arforded by the
New York Dock conditions are not applicable "because there is no
causal connection between the 1ntended changes and the ICC order
'approving the merger of the AC%Y into NW for corporate simplifica~-
tion purpeses”. It was not the 1982 merger of the AC&Y and NW that
precipitated the consolidation of the Akron and Brewster train
dlspatching facilities. This consolidztion would have occurred
in any event because the Carrier has the right to do so under the
January 10, 1962 #greement. This is not z "trznsaction” within
the zeznlng and coverzge of New York Dock-II. The piropcsed a
censolidztion 1s solely azttributable to the conditicns of the

envzry 10, 1662 fgreement, which was consunmzazted on October 16,

-

€,

3

W)
At

-

(b) The operztions of AC&Y and NW "have bteen increasinzly
cccrdéinaved since 1954", Since 1984 the AC&Y znd IV have been
crereting 2s a2 single systexm. This is recognized ty the ICC
¢rier in Finznce Docket 28808 dzted Decexzter 24, 21251, Here,

n% rsropcsed changes were rnot contemplated or tazren pursuznt to
tnet ICC order.

(¢) Ecployes hired after Ostoter 16, 2964, zre not
entitled to benefits under the Jeznuary 10, 1962 Verger Frctection

rgreezent tecause Section 1(b) limits these benerits to “zresent

o e
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employes™ as of January 10, 1962 up to and including October 16’,[
1864, This if 50 even though the actual merger of ACXY into NW
did not take place until January 1, 1982, Those hired after
October 16, 1964 are not "present employes®™. The consolidation

of the Akron and Brewster dispatchipg offices was not taken under

" the authorization or approval of ICC Finance Docket No. 29805.

(d) Recital V and Section 2 of fhe January 10, 1962
Merger-hgreement consider the merger of the AC&Y into NW as a
possible transaction. Two other possibilities are contemplated
in the lznguage. One 1s the "control” of the AC&Y acquired by
ihe N« on October 16, 1654, By the acquisition of the ACKY
ezpitel stock, the NW had “econtrol" as pr;§1ded in the Jznuzry 10,
©22 Merger fgreement. In the alternative it zlso “lezsed" the
~CzY properties which has the szme effect.

(e) Carrier 1s under no obligation under any zzreeaent
10 oiffer ¥WJPA protection to affected former ACLY exZloyes. Il the
WIPA ecplies to such affected employes then neither the January

€ rerger igrezenent nor the New York Dock Conditicrs ar-e arplicetile.

- -

proceizres of 21l three cznnot te cecnourr-zrntly zrrlied.

¢
(f) Carrler's rroposal does not contemclzte ihe

ér cf traln éispzichers "beyond the generzl vicinizy cf nis

exzlcymznt ...". Erewster is not beyoné the generzl lozzlity of Zxron.
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(g) The intent and purpose of the Januaby 10, iéﬁé;#
‘Merger Agreei{entg is to indemnify an employe against lost wages r
when he 1s unable to work or receives less compensation due to
coordination. An employe who refuses placement is entitled to

no protective pay.

DISCUSSION AND OPINTION:

. Thls declsion, including the preliminary statement,

the position of the parties, the discussion and opinion, the
findings, the award zngd the implementing agreexment 1s exc]usively‘
the work of the neutral mecber of the Arbitration Comﬁittee.

e zlone bears the sole responsibility for all that is;herein-

en; he zlone initially reached 211 of the ccnclusions &and

(o2
ck

wri
answars to cuestions gresented by the parties; he zlone precared
the gward and the iorlementing agreement. It 1s his sincere hope

zwaré znd his inplementing zgreezent will
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be acceptable to both parties znd that the partiszn msmbers of the

froitlretion Cerzittee will indicate thelr assent thersto, Al 2

v iesue beflore +the Lrbitration Ccozi:tise 1is

by

inhe mest importe

whether or not the irzin dispatchers of the former ACEY who
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h.lred arter October 16, 196# and before January 1, 1982, who may !
be adversely Q{fected by the elimination of the Akron, Ohio
dispatching office and the coordination of the same into NW's
train dispatching office at Brewster, Ohio, are entitled to

L

protective bggffits under Merger Protectio dated

Jgﬂgary 10, 19627 The answer to that question, after a careful

and exhaustive study of all of the voluminous written data
presented by the parties and the oral arguments at the hearing,

is "yes". 211 _former AC&Y train dispatchers in active service on
trp—— .
January 1, 1982 zre entitled to protective benefits under the

——— ¢, Wi Mg

- g—— T e
i T Nt I i, rET i A L A WB. T o . el -

erger P otective Agreement efrective J¢nuary 10, -,52

e A | 0 LI ., =

Item V of the Janu ary 10, 1962 Merger Frotection
rgreement reads &s feollaows:

... certzin other zpplicztions may be later

Tiled with the Commission under Section 5(z)

of the fct involving the lease, control by

or merger into Norfolk & VWestern of the LY ron,

Canton & Youngstown Railroad Company and

Pittsburgh & vest Virginia Rzilway or trenszctiicons

may be unéertzken by the carrier heretofcre

rezed including Nickel Plate end V¥abzsh inveliving
the diversion of Wztash traffic frox the

Caznadian YNeziticnzl Railwey to KNickel Flzte, cr

the diversion of KNickel Flzte rassenger

ocperztions Trc= the 1=2Szlle Street Stetion

(Rock Islané lines) in Criczgo, Illinoiz tz zhe

Chiczgo &né VWestern Inciznz Railrcazd (Tezr-icon
treet Stztion), Chicago, Illinois, which

applications c¢r trznsactions z=ay hzve edver

effects uvpon exployees represented by the 1
organizztions perties hereto, the extent tc

which is rnot now determinable,
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Transmittal letters dated December 11, 1961 and \
December 18, 1961 from Carrier's Assistant General Counsel to (
NW Senior Vidb Preslident John P. Fishwick merely state in each
case that drafts of labor agreements are enclosed. Presumably,
these were preliminary drafts of the Merger Protective Agreement
which later became effective January 10, 1962. 1In a letter
'dated December 27, 1961 to Mr. Stgarﬁ T. Saunders, NW President,
Mr., Figﬁwick wrote that "Section 2 1s to be rewritten in consulta-
tlon with Mr. Hicket in order to clarify its meaning ... this
section 1s intended to 1imit employmant protection to employees
of the N & W, Nickel Plate and Wztazsh and, in addition, the
ACLY and Pitisburgh West Virginia in the event that the applica-
tions under Sections S(z) are approved”. This, says the Carrier,
iearly indicztes "thet, a2t the time this language was cérafted,
tne Carrier was referring only to its contezplzted control through

tccek ovmership znd not to some hypothetical post zmerger transaction

:0w contenced by the Organization. VWhztever the contemplztion

™
tn
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Yiese letiers do not determine the intent of the pertlies.
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Trey rezresent nc Tutual agreement.

3

l1!
1
.
1.

3

-

-
e d G

(=)

support, Carrier cuotes frcz 2 letie
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0, 1654, from Mr. Fishwick to the Generel Chzirzen

v
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1
1

ey - - -
Zzwel Oz

v

cl The Zrotherkcod of Zailway Traircen whzrein Mr, Fishwick,

referring to the szze item V, stztes that "The zprlicaticns
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referred to relates to stock_control of ACXY and lease 'or P&W,(
c

and the trang?ctions referred to are ‘the transfer of Wabash tra
from Canadian Railways to Nickel Plate and the diversion of
Nickel passenger trains from LaSalle Street to Dearborn Street,
There 1s nothing in this paragraph wﬂich indicates in any way that
" a separate application is required for either of those transactions ..
{Emphasis retained).

: Aside from the fact that this letter 4s a self serving
document, 1t is significant that the control of AC%XY is not a

"transaction®, Only the transfer of Wabash traffic and the

diversion of Nickel Plate passenger trzins are "transactions"

vihich do not require additional applications to the ICC.

Carrler agrees that AC&Y employes are covered under the

cenuaery 10, 1662 Merger kgreement, but only these who were in

gctive service on October 16, 1964,

Although KW acquired the capital stock of ACKXY on or

ezout Decexber 11, 1961, znd the acquisition wee zrzz-oved by the
ICC in Finence Dockat No. 21620 on June 24, 1654, tie fzet is
vhat the ACEY rezzined a ssgarazte and distinzst entits until
Jazrmuary 1, 1632, It rezzineé an Ohio corporation Efiil crnoor
atcut Septecber 22, iéSi ;nd a2 V1 ;n:: éc“ycwch cn gz ACLY
?a:lréad, Iﬁc:, u;;il on or about Dece be. 21, 1ef1. W and ETEY

railrcad, Inc. merged on

EERTSr S

ruary 1 1932 aruer the 1CC issued its

order in Fin=nce Docket No. 29805.
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As cwner of the AC&Y capital stock, NV obviously had
avthority to direct the operation of that railrocad as it deemedr'
best to 1its {ntipest. It did so, by electing officers of ACLY
who appelnted é;erating personnel to carry out the appropriate
orders and directives. It 1s ~1mmaterial that NW supervisors were

ey Y T Nl N o et

aesigned to operate AC&Y factilities or that a single time table
- .- ey R R R R e -r——-“v—-‘--u..__—_‘_

was issued. The fact recains that all train dispatchers remained

i —— . —————— a— o——— —— gy
ezployes of AC&Y and not of NW. They worked and were paid under
h—,m—%ﬁ'* - s

the ru!es of the schecule agreezent between ACKY and ATDA. The
‘-‘-'---..__

Joint time tzble was =merely 2 joint vanture between two rzilrozd
- - iy — e Ty T am )
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This agreement 1s signed by Carrier representatives, by the
Organization"s President and by four (4) General Chairmen, eac}-u(
representiné\tézin dispatchers on the aforementioned railroads.
Not 1ncluded in this {mplementing agreement are the
train dispatchers who were working for the ACXY. The reason is

cbvious. They were enployes of the_ £C&Y, They were not employes

e g g Py —

of NW on October 16, 1964; they were not employes of NW on

¥ g

June 28 1968 they first beczze employes of NW on Januvary 1, 1682.

i Be e N o g T N dadid it el A I ey, Sy ‘—----—-—-__‘_

Before uhat lazst dzte the NW did not exercise "control" over them,

nor did the N7 azs & corporate entity “"control" the operation of

ne ECEY within the zzzninz and intent of Iten V of the

LI . 7 ~ 2~ . - PR [ " f2 2 -
canueary 10, 1522 ¥serger Freotection fgrezzent. Neor &id the
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the locations at Akron and Brewster, Ohio. From October 16, 19
when the ICQRaQBroved Nw's petition to purchase AC&Y common st
until January ;: 1982, when AC&Y merged into NW, NW did not
"control™ the AC&Y as contemplated in the January 10, 1962 Merger
Frotective Agreément.

Train diskatchaggu_g_rormer AC&Y are covered by the

W . T i, - e e S

January 10, 1962 ¥erger Protective Agreement. Section 2 of said

- wwas e --—-- [

Agreeniont reads as follows:

It 1s further zgreed that 211 of the provicions
set forth in Section 1(z) of this Agreezent
respeciling grotection to te zflcried expicyves

£

in the event of c:zrger of lNickel Flizte Irnic

Nerfelk & Vestzrn shell) excezt azs providesd

in fzcvicen I hsrecol zpply erd te affcoriszd by

Worfolk & Vietzrn to enrlcyvzs inmvelwved in

ezzh ol 1z rzlgizd tregngzoticns neretzlore

czeligrnzted ¢r- Zzsorited inonis frrzezans

zrd, Ir adlilicn, =xcept es frevidsd in

Seceticn = firscl trne groovielcns ¢f Zerticns

3fz), f{e) z2m2 {¢) snald ersiv end s affcrize

Ly Norfelk & Usstern te emzlevess ¢f etzsr,

The fxron, Tanton & Youngsioym Ssilrczé

Cezzeny end Fiitsburgh zné Vest Virsirniz

Fellwey in ths event szidé lire or lirsg zrs

-ezsed to, centreliled Ty Cr o mirged intz

Nerlclip & Yesotern with ecuel ferie eni 297z

gs i th=y nzd Lesen rezezted tizrzin v itn

frecilfic rzlsrence tc €zl susn Tvrazmrcziiico,

- -~ -
LTLY szrpzed Intc Norloly & Vestern oo Jamlmnoo L. LRI
L RN - . - 7 S S B 4 - -2
S22 €L wne vErDe gnd coniivticns in Zzoiicon Ilel, LOn D g
— o s - -—

1{2) are applicaetle tc ireain Clspatchers of forzer ITLU v ovire
r————
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With certain additions and mogdifications as they appe
in Section 3x§n3_8ection 1(b) of the January 10, 1962 Merger
Frotection Agré:ment, the Vashington Job Protectlon Agreement of
1936, as provided in Section 1(a) of that January 10, 1962 Merger
Protection Agreezent, applies and covers train dispatchers of
former AC&Y in active service on Jaﬁuary 1, 1982. Tnis includes
2ll who have been promoted to train dispaﬁchers as of Jzrnuary 1, 1GE€2,
It follows that the twelve month "test period"” is the twelve
conths iczediztely affected by the change.

The Crgeznizziicn contends thet the term “general logell
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thereof that "The Committee shall make findings and render 2 -
written award with respect to each dispute listed". Question No¥U,

———

heretofore qﬁbtiﬁ, i1s 1listed by the Organization. The Arbitration

Comnittee 1s obligated to answer this question.

Carrier states that the distance between the train
dispatching offices at Akron and Bréwster is 34 miles., It cites
precedents wherein The Disputes Committee in Docket No. 18 held
that under the WJPA a2 distance of 48.68 miles did not reguire
a changé in residence and Award 421 of Special Board of idjustiment
Jo. €05 held that a distznce of 43 mf‘lies of co-x ting did not

2 e d - ] e
SJEeSUlle & chence 1n resicdsrce.
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area within twenty-five miles from an enploye's point of employment
as traln dispatcher on the date affected”. But the June 28, 19
Agreement ddesggot cover AC&Y train dispatchers for the reasons
heretofore stated. AC&Y did not merge into N&W until January 1, 1982
Twenty-five (25) miles may not be a proper and precise definition

of "general locality"” with respect to former ACKY train dispatchers.
The parties need to consider the eircumstances of the train
dispatghers at AC&Y locations to determine an equitable definition.

The next item discussed 1s an exznple.
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work hours been available or through no fault of his own is

unable to work due to coordination. It 1s not the intent of th

Agreement for qg.emp]oye to receive protective pay when a Job
assignment within his class or c¢raft is availéble to him and he
voluntarily refuses to accept that assigrment,

The partlies in negotiations znd in ﬁutual agreements
set the rules when, how, znd under wﬁat circumstances protective

benefits are available. Section 1(b) of the January 10, 1962

-—---.--n—l-..“.; -~

Azreemeht provides that the Carrier has the right to t";ns‘er the
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are not involved iIn that Memorandum of Understanding. The merg'ef
of ACLY 1nto}§W’dld not occur until January 1, 1982, after the

ICC approved Fi;:nce Docket No. 2980S5. Vhatever may have been

the employment conditions of the train dispatchers who were
affected by the approval of the five Finance Dockets first above
mentioned, they may or may not have ﬁeen comparablé to those

trazin dispatchers who may be affected by tﬁe coordination of the
Akron znd Brewster trzin dispatehing offices, which are only

3% miles zpart,

\rarsler te anether cerzed ané conscliidzted evsien would do
viclznze to the purpocszs and frient ef Ths Januery 10, 1642
DErLEr rritectlon Agresrenit, Thne Crganizztion is criigated to
TELIViENe en Implemsniing apresmani o effectusle thig purpcse.
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The twenty-flve mile definition of "general Jocality” and

paragraph 5 of the Memorandum of Understanding attached to the‘
Janvary 10, 196ZeMerger Protection Agreement shall apply only to
transfers of train dispatchers employed by the former railroads

merged in NW by ICC orders approved in Finance Dockets 21510, Q p A%
e ———

21511, 21512, 21513, and 21514. Neither should apply to former
AC&Y train dispatchers.

Whether or not New York Dock-II conditicns apply to

forzer AC&Y train dispatchers depends on whether or not the
trensier of trein discetching office from Akron to Brewster, Ohio
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As a condition to use the exemption, any

Akron and ACKY employees affected by the .
merger shall be protected pursuant to [
New York Dock Ry-Control-Brooklyn Eastern

Dist.,360 I.C.C. 60 (1979). This shall

satisl'y the statutory requirements of

49 u.s.c. 10505 (g) (2).

The proposed transfer of train dispatching from Akron
to Brewster wvas not tzaken pursuant io the above ICC order in
Flnance Docket No. 29805. 1t is not a "transaction" under the

New Yotk Dock-II Conditions. It is, rather a “coordination”

pérmnissible in the January 10, 1562 Merger Protective igreezent.
The change vas contexplated long before December 24, 1681 znd the

Ltaticne wes

h
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FINDINGS:

For all of the reasons stated in the Discussion and t
Opinlon, the'Copsolidated Arbitration Committee makes the
following findings:

1. By reason of the Memorandum of Agreement entered
into by and between the Carrier and 'the Organization on April 12,
1983, this Consolidated Arbitration Committee has Jurisdiction to
render.? written award on each of the issues raised by each of the
partiesl

2. Cn the questicns presented by the Organizztion as
ey arrear in sttacrzent "i" of the April 12, 1623 Memoranducm

rzzzent, the enszwers of tne Consclidzted Artiira
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(c) To Question #3, the answer is that

Sectlons 1 and 2 of the January 10,

¥962 rgreement apply to all former
R

ACkY train dispatchers in active

service on January 10, 1962, or

October 16, 1964, or on

Jasuary 1, 1982, who will be

affected by the changes proposed in
e S

Nw's Septecter 29, 1682 notice,
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(a) To Question # the answer is that al

former AC&Y train dispatchers at Akron,
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®hio and Brew
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AWARD

Each of the questions propounded by the Organization t
and by the Carrfer in Attachments “A" and "B" to the Memorandum
of Agreement dated April 12, 1983, are answered in accordance
with the Tindings. Zittached hereto is an implementing agreement
between the parties containing all of the terms and conditions
discussed above and included 1in the-findings, which by reference
1s made a part of this award and is valid as if the said terms
and coﬂditions of said irplexenting agreexent were verbatinm
contzined in this zwzrd., Thnis implezenting agreezent is valid
enc becozes finzl and vinding upon 211 partles cn the date cf

Tne erxecution of 4ris ziward.
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IMPLEMENTING AGREEMENT

By notice dated September 29, 1982, the Norfolk and Westerr‘
Raillway Company {hereinafter referred to as "NW") served notice
upon the American Train Dispatchers Association (hereinafter
referred to as "ATDA") of its intention to transfer the territory
under the Jurisdiction of the train ﬁispatching office at Akron,
Onio (former Akron, Canton & Youngstown Railroad Company ("AC&Y"))
to the %rain dispatehing office at Brewster, Ohio, on or about
Jenuary 2, 1983.

7he purpcse of this ggreement 1s the prazctical implexzentztiion

¢l the NW's Septezter 29, 1GE52 roitice andé the rssolution of
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consolidated system and that the labor organizations will enter
into implementiwk agreements providing for the transfer of
employees to follow their work and the employees, their
organization and the Carrier will cooperate to that end;

NOW, THEREFORE, pursuant to the aforesaid agreement of
January 10, 1962, the parties signatory herete mutually agree
that, as pertains to train dispatchers represented by the

rganization signatory hereto, the train dispatching office and
territory of the Akron District, former ACkY, £kron, Ohio will be

ffice a2t Zrewster, C-io a2s
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ARTICLE IX

k4

NW will quaiiry dispatchers now working in the Akron, Onio

dispatching office on territory on which they are not already

qualified as set forth in Attachment "C" attached hereto.

ARTICILE IIX

An employe vhose position is abolished or an employe who is

displacéd 2s 3 result thereof will exercise his seniority in

accorcaznce with existing rules and agreecents.,
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or protective arrangement(s), such employee shall within thirt;(
(30) adays arter the date of this coordination, rake an election

e —

in writing as to whether he desires to retain the protection
and benefits available to him under any of the other agreements
or protective arrangements or to reoeive the protection and
benefits provided under the provisions of this agreement, In

the event the emp]oyee falls to make such election within the

T W e Wy

R P L N R T,

said 320- day period he shall be oe-mec to have elected the

protec ion cnd benefius pPOVlC“G uricsr provisicns of this zgreezent
el T - T e A T et R L o Ay @ e, 8 R A T ok A WS S -‘-"-A-..-_-_

io thes exclusion of rrotection znd tzrefits uriger any othsr

ézreement or arrangzeccsnt.

in the evernt of zny cenfliici tetwzern The trovizicens of ihis
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case may be, was a work day), all extra employes who were working
or were available for service as train dispatcher on January 10 6:

or on October 1p, 1964, or on January 1, 1982, as the case may be,

W T il .

and vho are expected to respond when called for service as trazin
B e ey e s athet” a8 A 8 Pl et Bk g A . . S R

dispatcher,

ARTICLE VI
Thls agreement shall be implemented upon fifteen (15) days

bulletin board notice to the employees involved, with copy to
the general znd office chairmen, showling the positions to be

zbollished, the rzme znd senlority dates of the regular ocgugants

s A I . . s .
andé the cdzte the chznze will be cade.
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. : September 29, 1982

All Pittsburgh Div .ion, Akron District, furmer Akron, Canton and
Youngstown Railroad (AC:#Y) Train Dispatchers

All Pittsburgh Division, former Wheeling and Lake Erie (WLE) Trair
Dispatchers , . .
x . .

Notice is hereby given of the Carrier's intention to transfe:
the train dispatching office and territory of the Akron District,
former Akron, Canton & Youngstown  Railroad, Akron, Ohio, to the
;rain dispatching office at Brewster, Ohio, on or about January 2,

983.

Concurrent with the above changes, the following positions
will be abolished on or about January 2, 1983:

. _ Akron, ©Ohio
Fosition Present Incumbent

l1st Trick Dispatcher W. S. Barnes

z2nd Trick Disgatcher J. C. Spinelli

Relief L. €. Geissman

The territcry of the ZC&Y Disirict extends from Delghos, Chic
M.P. 0, to Mcgceécre, Chio, M.P. 1€%.3, vhich will be zssicnec tC
the trezin disgetcher &t Zrewster, Chic now hancdling the wsst enc
terrizery.

Uocn cerselication ¢f the 2kron, Ohie Trein Disgetching Cific
into the Erewstier, Chio Trazin Dispatching Office, the contrc.2Ing
écreenment will be the fcrmer Wheeling endéd Lére Lrie ~greemsnt
effective November 1, 1%47, as amended &nd supslemented.

1t is estizated “wenity-twso (22) Cispetchers i1l be zifected
Ly the &bove crarnce.

Tre ebove cperaticnel chance Is being macs ¢ IrzIcve ne
efficiency cf «rezin mcvermant cn the Fictsburgh Tivigsieon end icC
effect econeomies cver ené ebecve tre fresent reilhcd ©f grsretiin.

i — ’_,’- Al

. O Tt

/c . N A )
2. 0. Finlery /
Supecintendent TransfIIiatiol
Chief Diszatcrers

£
625452? \)é4la>«42$22'

w. W. Huyett/.

Chief Train Disgetchers



Attachment "p"

NORFOLX AND WESTERN RAILWAY COMPANY

Dispatchers - Pittsburgh Division )
WELE ang Akron District

x January 2, 1983

UL N NI
Te Lok '\.’l|l\|¢' ey o
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— Name Soc. sec. No. Sen. Date Rem:
Condon, w. g, 705~12-949¢ 7-05-46
Litten, J. g. 286-18-9259¢ 8-24-49 Prem

Copeland, R.

Robinson, P, E.

705-12-9557
290-16-4582

Huyett, w. W. 510-12-6479 10-31+52 Prom

Finley, M. 0. 235-22-7540 12-11-53 Prox

Williams, E. R. 715-10-g9g¢ 2-07-55 '
290-24-9677 6-14-60 Diskb,

Terry, v, N._
Zerns, w. S..

301-22-8415
2€5-24-po4)

14
Derneto, R, J. </€-24-Fg33
tireich, p. K. 284-3¢ zcg, 4-17-63 Freoc
Snycer, Jr., R, x. 36E-2e-7z13 £-2c-€3
vE&cgeoner, v, ~ 283-Z¢-8s5¢ £-Z:-6¢
Celseman, 1. C <€T7-Zz-ccgs £-22-67
Lecker, p. L. 277-3f-gz323 Si=lteg7
Ssineli:, . c 27€-24~03358 SI-lT-€7
Shavll, gr. r. 283-1€-~103" Tel3-68
Lre, Sr., =© L 272-3€-¢671 f{-Zt-gc
E=ss, E, 223-72-7312 «=-{2-70
Gray, J. L. 277-38~E502 T-0I=-70 Freros
EozE, W. E. <Po-22-zi¢73 T=lT-74
Ca:r-ta:o, r. 252-42-9&36 Teliagy
reetleg, m., . S0I-3€-tcge t=lI-GE
G:a::i“ga:, s, SS8T~2€-2247 -:I-T¢
------ L. = SCi=¢z-6z¢2 -omli-zr



