
Mr. J. D. Cereaux, Carrier Eemhe= 
I:orf& a?d &stem Ral 
8 NGrth Jel'Cer6on Street - - - 
n'oanoke, V':rglnis 24042 

Y/. D. ii. Collins, 

/ 

resl dent, 
Crghnlzatlon blember 

.Z~t:3can Train Dispatchers 
hssocietion 

1401 South Esrlem Avenue 
Eerhyri, I1 3 lnci s 6$~02 

4 
3e: Azerlcan Train Dispatchers 

Association and NGrfolk and 
Kestern 3allxay Coz.;wiy 
FuriX5.l hCkY T.-ain Dls;etchers 

. 

~CICJSE~ to e&ch cf yw is e copy of my 
..-o;Gscd f:rXlr.;&, ~NXX?, anC 
tl-.;s cl: tqxte 

:.2tlentnting ag.-erxnt in 
s;itx~itte d to the Cwsolidirted Arb,itratlon 

Cc.~,-.it:re i?ndi.- :t.e ;.E rtez,tnt 
:.prli 12, 1933. 

tetxeen the pa.-ties dated 

. 
I he :' e C&-+.-d1 ly 52.d 2nd 6:Jdled a11 submlsslons, 

replies t?:e.-e:c, rebuttal b.-lefs and rolurdncus exhlblts. 
Aitl:CLEh T ‘ ..avc checked and rachecked rcy wrltlngs, there 
very F-e11 c.h~ te errors of dates, references and mls- 
spellings. If ,vou 411 csll or &rite me of these, I till 
rake the neccs6zy sorrect~cns. 

Ficase advise me at ycur earllest conotnlence 
If the fiZt?inrE, the award and the l~oplezantlng agreement 
a.-e accepteble tc both of you. If so, I ~111 sl,-n three 
copies end mail them to you for vow signatures. Should 
either or both c? you desire an executive session. olease 
give me several alternate datea b-hen 
&nd I ~111 do =y best to acccmmGdate 

v 

you are both-available 
you. I 

-**t 
.c 

. DAVID DOWICK . DD/eh 
enclosure6 

ATDA photocopies nade T/21/83 for: 
-4 

1 ‘.y 

Mr. R. E. Johnson Mr. c. P. ~ac0ougall 
---+Mr. J. C. Spinelli. Gen. Chmn. AC&Y 

Hr. E., C. Nye. Jr., Cen. Chmn. WALE ‘_ : . 
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PROCEEDINGS BEFORE A CONSOLIDATED 
ARBITRATION COMWM'EE ESTABLISHED 

BY THE PARTIES IN AN AGREEMENT 
DATED APRIL 12, 1983 

PART13 
TO Tl&- 

America Train Dispatchers Association 

i.DDiX%: and 

Norfolk and ?Iestern Railway Company 
*_ 

QUZSTIONS BEFOZ THiZ COXSOLIDkTED AXBITAATION COPXI'WEE: 

Those submitted by the Organization: D-w.- 

Q2estlon #l 

Is the crzrEer of the AC&Y Into Nk' ;Ionf the possible 
futil.-e related transactions referred to In recital V 
and Section 2 of the January IO, 1962 kgreerjent? 

GL)estlon $2 

Does the k'JPh apply to all of W's Train Dispatchers 
in the XXron and Brewster, Ohio offlces xho will be 
affected by h%'*s proposed elirinatlon of the (fo.-mer 
hC&Y) ti-aln dispatching f.iclilty at Xkron, Ohio and 
coordinztlon of saze into h"<'s train dispatching 
facility 2t E.-ewster, Ohlo? 

bestion if’3 

If the ansxe,- to QJestlon $1 above is in the affirzatlve, 
do Sections 1 2nd 2 of the January IO, 1'352 Xg’reersent 
conterzlate application to all of hV's T.-ain Dispatchers 
in the kk-on and Brewster, Ohio off:ces &ho will be 
affec_t,ed by the charges propcsed In K<'s September 29, 1582 
nobIce, including protection based on ccqensation 
received (and hours worked) in the twelve calendar 
month period irrediately preceding the month :n which 
affected by sui?h cninges? 
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Question #4 

1,’ .‘, For the pu,-pose of application of the January 10, 1962 
Abreement to train dispatchers affected by the changes 
PrOPOSed In W’S September 29, lP82 notice, shall the 
term “&mm-al locality”, as It is used In Section l(b) 
of’ the January 10, ig62 Agreement and in the Memorandum 
of Understanding referred in Question n#j below, be 
defined as an area within twenty-five (25) miles from 
an employe’s point of employment as train dispatcher 
on the date so affected? 

I,\ :‘\ -. Under the provlslons of Paragraph 5 of one of the 
Memoranda of Understanding attached to the 
January 10, 1962 Agreement, reading: 

“5 . In construing the last paragraph of 
Sectlon l(b) of said hgreenent concerning the 
right of the Norfolk 6c Yestern to trinsfer the 
work of the employees protected mder said 
..&- r--et=snt, it is clearly understood axi agreed 
that the ?;crfolk E- llesZe.-n r.ay not trarxfer 
any c.-2loyee (as dlstinguis3ed fro- xork) to 
.znot?.~r lob within his cr2ft or class beyond the 
CEz.2 ~?neral 1Gcality 2s his >o:nt of tZc?cjT.ent 
oz the kite C'fected without the CORSET: of his 
re;xsan:itive zd that the refuse1 of such 
representative to agree to the transfer OT such 
er;loyee without the emglcyee's consent shall not 
be s.xbjcct to arbitration 2s provided in 
Ceczl,on l(d) of t!ils h&xe.ztnt.” 

-2s F,-n’ unlla?er2lly require any Train Dis;etcirer 
g ?O :ec:eC by the January 10, 1962 hgreezent 2nd 
affe-' --ed by the coordinition of the former .LC4Y train 
dis;Etching ficllity lntc tf,e lit; facility 2: Zrexster, 
C:?io, to transfer to a 205 beyond the Eener21 localft:~~ 
of his emlt~zer:t on the 62te he is 2ffected by said 
cocrdination in order to m2lntain eliEi=iii:y fOi- 
~ah'f;;;m coz;enration protection? 
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Puestlon $6 

N c? 
Are all of W’s Train Dispatchers in the Akron and - 
Erewster, Ohio offlces who will be affected by NW’s 
proposed ellminatlon of the former AC&Y train 
dlspatchlng facility at Akron, Ohio and consolidation 
of sane into NW’s train dispatching facility at 
Brewster, Ohio, entitled to receiv+pr&ecU.~ts --.--. - ~_.._- 
no less favorable-hose required by the ICC in 
Finance Docket Np, 29805 (i.e. New York Dock-II) in _. __-_ .- connection with AC&Y’s corporate merger into NR h on 
or about January 1, 1982? 

Question #7 --,-.- 

/A 1 *. If the answer to Question n% above is In the affirmative, 
.a -- is A%’ required to negotiate with ATDA towards an 

Implesentlng agreenent with respect to application of 
the te.ms and conditions of Keu York Dock-II pursuant 
to (Xrticle I) Section 4 thereof? 

These su‘mltted by the Cxrler: - 

(4 if the answer to qcrstion 2 is negative, does the 
Ifzpletentlng Lgreezent proposed by the Czrrier which 
iS atthc!ied to its SJbrdSSiOn, !Zet the criteria set 
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forth in Section l(b) of the January 10, 1962 Merger-. 
Agreement and In the Washington Job Protection Agreement 
of I&y, 1936 as amended by the parties for the purposes 
of the said January 10, 1962 Agreement, In effectbE 
the transfer of the train dispatching office and territory 
of the Akron District, former Akron, Canton & Youngstown 
Railrcad, Akron, Ohio to the train dispatching office 
at Brewster, Ohio as described in the Carrier’s notice 
of September 29, 1982? 

(b) If the answer to (a) Is l,No", what terms would 
be aDDroDrlate for application in this particular 
case‘?- - 

PRELIMINARY STATXMEhT: 

The X;erican Train Dispatchers Association Is herein 

referred to as the “~~~a_,>~, the Korfolk &nd Western .42i?uay 
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(2) the employee protective conditions 
required by the Interstate Commerce 
Commission (“ICC”) in connection with 
the merger of' the former Akron, Canton and 
Youngstown Railroad ("AC&Y") into NW in ICC 
Finance Docket No. 29805 (New York Dock 
Ry-Control-Brooklyn Eastern Dlst., 
360 I.C.C. 60, 80-94 (1979) ("New York Dock-II") 

to the proposal contained in h7r"s notice 
dated September 29, 1982 Lnnounclng 
Intention to transfer the train 
dispatching offlce and territory under 
the Jurisdiction of the AC&Y train 
dispatching office at Akron, Ohio to the 

: NW train dispatching office at Brewster, Ohio. 
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BACKGROUND FACTS: 
. 

On K&ch 17, 1961, Carrier filed a joint application 

with the Interstate Commerce Commission, hereinafter referred 

to as nICC"r under Section 5 (a) of the Interstate Commerce Act 

for Authority to merge Properties and franchises of The New York, 

Chicago and St. Louis Railroad Company, hereinafter referred to 

as “NKP”s into NW, t0 lease lines of railroad and certain franchises 

of otheb properties of the k'abash Railroad Company, hereinafter 

referred to 2s the @'yEbash" and to accoapllsh other related 

transactions. Tnis application was assigned ICC Finace Docket 

. . :*os. 21510, 23511, 21512, 21513, and 21514. 

flied a petition with t‘he ICC for the appr‘oval of its purcf.ase 

of AC&Y coE%on stock. It *<as approved by the ICC :n .=:r,irice 
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Jacket No. 21920, on June 24, 1964 , and the acquisition or the AC&Y 

common stock became effective on October 16, 1964. In the same' 
.---- 

order dated June 24, 1964, the ICC also approved the merger of 

Properties, leases and franchises In Flnance Dockets NOS. 21510, 

21511, 21512, 21513, and 21514. A31 these mergers, acquisitions, 

leases and franchises also became etfectlve October 16, 1964. 

Prior to the approval of the above mentioned Finance 

Dockets, this Carrier and a number of organizations representing 

Its emplbyes, Including this Organization, entered Into a Ktrger 

Frotectlve Ag.-eer;ent on April 16, 1962. The effective date of 

thet t&er.ger Frotective Xgreexnt Is noted therein as Zznuary 10, 1952, 

-. .___- - 
_ -. 

- .’ 
___--_ - - 

__..--. . . . 
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In an agre~ent dated September 22, 1981, The Akron, 
_ - 

Canton 8~ Youngstorn aallroad, an Oh10 corporation, was merged 

Into AC&Y Railroad, Inc. (AC&Y), a Virginia corporation. &I 

December 24, 1981, with a service date of December 31, 1981, 

the ICC issued the f&owing NOTICE OF EXEMPTION In Finance 

Docket No. 29805: 

On December 18, 1981, the Norfolk and Western 
Railway Company (NW) notified the Commlsslon 
that its wholly owned subsidiary, The Akron, 
Canton and Youngstown Railroad Company (Akron) 
will merge into AC&Y Railroad, Tnc 
wholly owned subsidiary of NW. A&Yy'l13~ea 
the surviving company, and subsequently it 
will merge Into hW, ulth NX the surviving company. 
The transactions 2-e within the corporate ramily 
and come within the exemption described at 
49 C.F.!?. 1111.5 (c) (3). Tne rpergers will not . 
result In any change In service levels, operations, 
or the competitive balance h-ith carriers outside 
the corporate family. The purpose of the mergers 
is corporate simplification. 

As a condition to use the exemption, sny 
Akron and AC&Y eqloyees affected by the 
merger shall be protected pursuant to 
New York Dock .Ry.-Control-Prooklvn . 
Eastern Dlst., joG I.C.C. 60 (1979). Tnis Fill 
satisfy the statutory reou:rements of 
49 U.S.C. 30535 (E) (2): (z+hzcis retained) 

--. - L r. ocecT2cn hgr2ezezb, the Cirrier, on September 24, 15E2, served 

notice on the O:ganiiztion of Its intention to close the t.-ziz 

dispatching office at Xkron, Oblo and to assign that work to the 

train dispatching office at Sewster, c'ni0. Tnis notice szzgested 

that the parties meet and negotiate an Implementing agreeLent. 
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1903,’ the 

Conferences between the parties followed. On JanuaryJ4, 
: ,- 

Organization wrote to the Carrier, in part, as follow:: 

This is to formally serve notice of our 
desire to enter lnto an implementing agreement 
with respect to NW's proposal referred to above, 
under the provisions of Section 5 of the Washington 
fob Protection Agreement of Hay, 1936, 
Section l(b) of the "Agreement Effective -- .-d 
January 10, 1962 and Four'Attached Memoranda 
of Understanding for Protection of Employees 
In Event of Approval of Merger and Related 
Applications Filed by Norfolk and Western 

. Railway Company and Other Carriers In I.C.C. 
Finance Docket NOS. 21510, 21511, 21512, 21513, 
and 21514" and kppendix III, Section 4 of the 
employee protective conditions (New York Dock 
Ry.tControl-Brooklyn Eastern Dlst., jM) I.C.C. 
bo t9. 93 ( g(9) ) required as part of the 
uliizd:*e me&er of the AC&Y into the A'VJ (ICC 
Finance Docket No. 29835) on or about January 1, 
1982, for the protection of all>.Traln Dispatcher8 _ 
affected by said pro?oszl, 

In 2 letter dated February 9, 1983, the Czrrier subustted 

A. . nc following questJon to an Arbitration Ccmmittee established 

rur,czan, * to Section l(d) of the January 10, 1962 Xerger PxkectiOn 

X,greexent : 

(2) Does the bplementing agreement propesed 
by trre Carrier, attached as Carrier's 3kl'cit 
"C" meet the criteria set forth in Sectlcn I(b) 
of the Jan-Lary IO, 1962 b!erEer AEreesent ad in 
the Xashington J'ob Protection Agreement CT 
Hi?, 1936 ES amended by the Firties for tke 
pu:pcses of the said January 10, 1962 XEree.zer;:, 
in effecting t‘ne trzqsfer of the trsin lis;a:,c?.lng 
office and territory OC the .Zkon Distrlc?, 
f 0,ner hki-on, Canton b: Youngstom Fiallroal, 
kkron, Ohio to the train dispatching office 
zt Brewster, Ohio 2s described in the Carrier's 
notice of September 29, lgb2? 

--- 
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(b). Ir the answer to (a) is "No", what terms 
would be appropriate ror application In this 
particular case? 

. 

.'f 
. 

The Organization responded in two letters both dated 

February 24, 

of September 

letter dated 

as follows: 
. 

1983. In the letter that refers to Carrier's letter 

24, 1982, and which implies knowledge of Carrier's 

February 9, 1983, the Organization wrote, in part, 

Because of' our dispute as to the application 
and 

d 
or interpretation of the WJPA end January 10, 

19 2 hgreement regarding changes proposed in 
your notice, this Is formal notification under 
the provisions of Section l(d) of the January 10, 
1962 Agreement to refer such dispute to an 
irbitration com~ttee for decision. 

In addition, because of our similar dispute 
as to the concurrent application of the 
;!ew York Dock II pursuant to ICC Fkance 
Docket lb. 23505, this is also foi-zal notification 
under t:?n provisions of (Appendix III, A.rticle 1) 
Section 31 of ?<ew York Dock-II to refer t'nis 
dispute to an irbitratlon committee for decision. 

In order for ti;;iely and efficient resolution 
of these d:s?ctes, this Is to request your 
aE.-•ezsnt to rerer the= to 2 single consolidated 
2;bit ration coxlttee, rather than two separate 
cczdttees . . . 
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POSITION OF THE PARTIES: 

Organization -f c 

The position of the Organization is'as follows: 

1. Sections l(c) and l(d) of the January 10, 1962 

Agreement are applicable to AC&Y employes under Section 2 of that 

Agreement. 

2. Under the June 24, 1964 ICC orders which were con- 

summate$ on October 16, 1964, the Carrier took into its employment, 

as of t& latter date, all train dispatchers except those of the 

AC&Y. 

3. Similarly, the Carrier assumed all Train Dispatchers' 

hgreezents as of October 16, 1964, except the one with XC&Y. 

4. The ser&er of ACbY into NV is among the 2cssible 

fcta-e cerger transactions provided for in Section 2 of the 

Jznc.:ry 10, 1962 kg.-eezent. . 

5. The elimination of the train dispatching office 

at Gron, Ohio 2nd the transfer or consolidation of t5~ -60,-k into 

Car.-Le.-' s facility at 5ro;-ster, Ohio is a "coordination" w:t*tin 

:?I: =etr.ing ar,d Intent o r Section 2(a) of the Washingtc:. jot 

to the afplicatlon or the XJPA, except as otherwise ;rci-:lef in 

Section 7 thereof. 'The WFA, therefore, applies to a11 of 

Carrler*s train dispatchers who k-111 be affected by the clcslng 

of the Akron, Ohlo office and coordinating the operation into 

Carrier's office in E.-eater, Ohio. 
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6. .me Carrier did not take AC&Y train-dispatchers': o 

its employment until December 31; 1981, when the ICC issued a 
. . 

Notice of Exem$tlon in Finance Docket No. 29805. The merger 

between AC&Y and NY was not consummated until January 1, 1982. 

For more than 18 years following October 16, 1964, AC&Y was 

separately ope 

' 

It follows that all AC&Y train dispatchers ' 

affected by Carrier's changes proposed on September 29, 1982, 

are cohered by the provisions of Sections 1 and 2 of the January 10, 

1962 Agreement, "including protection based on coffipensa.tlon received 

(and hours worked) in the twelve calendar month period Imediately 

preceding the month In Mich affected by such change", . . I 
I 

7. It is else the OrSanlzetion's position that any 

irinsfer of train dir;itche.rs by reason of the NX-AC&Y aer.ger 

should be defined as "an s.-ea within twenty-five (25) miles from 

a ez?loye's point of ezplo,v3ent as defined In Section 51(c) Of 

the June 28, 1966 Ia~le=m-&lnS &Sreecent which interprets the 

lzguage in Sectton (b) of the January 10, 1962 ASreezent. 

e. ?G .-t r, 2 .- , it is the position of the O?g2nizatiOn that 

\ 
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only transfer work. Any refusal of a representative to agree to 
,. - 

an employe'i~ trandfer IS not subject to arblt.ration under Sect’; 
ii _ 

of the Janu&y 10, 1962 Agreement. 
Q 

1(t 

9. The N-l-AC&Y *control" ended December 31, 1981. 

The "merger" of ACkY Into NM was consummated on January 1, 192. 

The consolidation of the Akron and Brewster facilities is not 

taken pursuant to =control" but rather under the "merger". 'This 

is supported by ICC's order of December 24, 1981, with a StrVlCt 

date of-December 31, 1981, which required that New York Dock-II 

employe protective conditions be applied. The application of the 

benefits in New York Dock-11 Is not intended to duplicate those 

in the 5JPA and in the Jaxary 10, 1952 Agreement, "but only that 

the cxtrctlve benefits should be no iess favorable to the affected 

T.-zln Dispatchers thzn those provided in any of the Erran,-events" 

(“$xsFs re:a:nsd). 

10. Carrier is,requested to negotiate with the 

Org2nlZ;t ion for zn Inplez3entlrg agreerzent concerning the a?plica- 

t!on of the te.xzs rqd conditions or the I;ex Yo?k DC=!:-IT re;-irece5ZS. 



. 

-149 

. Carrier 

Th;tposltlon of the Carrier 1s as follows: 
.* 

(a) The Protection or benefits afforded by the 

New York Dock conditions are not applicable "because there is no 

Causal conntction between the intended changes and the ICC order 

.apprdving the merger of the AC&Y into NV for corporate simplifica- 

tion purposes". It was not the 1982 merger of the AC&Y and NWthat 

precipitated the consolidation of the Akron and Brewster train' 

dispatching facilities. This consolidation would have occurred 

in any event because the Carrier has the right to do so under ihti 

Janu.zry 10, 1962 ACreezent. This is not a "transaction" with-. 
I 

the zeznin& znd cover-- =,e of Flex York Dock-II.‘ The ProPosed 

ccnsolidztlon Is soleLF aitrlbutabble to the conditions of the 

~~~~~r>r 10, 1962 Xgreezent, which was consmzeted on October 16, 

LTg!_ 

eztitled to benefits under the Jznuarg 30, 1962 Kerger Frctection 

A,Eree=ent because Section l(b) linlts these benefits to ";7esent 

____ .- . ..~ ._.. --.. 
_ _ _..___ -.- 

--- _-L_.--~--e- 
- 
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employes* as of January 10, 1962 up to and including October 16~ 

1964. f This in ,go even though the actual merger of AC&Y into NW’ 

did not take Place until January 1, 1982. Those hired after- 

October 16, 1964 are not "present employes". The consolidation 

of the Akron and Brewster dispatching offices was not taken under 

the authorization or approval of ICC Finance Docket No. 29805. 

(d) Recital V and Section 2 of the January 10, 1962 

Merger-Agreement consider the merger of the AC&Y into NW as a 

possible transaction. Two other posslbilltles are contemplated 

in the language. one is the "control" of the AC&S acquired by 

the I&' on October 16, 1554. By the acquisition of the AC&S 
, 

csp:+~l stock, the JZ had "control" 2s provided In the January 10, 
c 

1 CS !.!e.-ger J&z-eezent. In the alternative It also "leased" the 

.:. C&c?' xoizerties wr.:ich has the same effect. 

(e) Carr:er is under no obligation under any ~greexent 

to offer XJPA protection to affected fo,rmer AC&Y rzployes. If the 

YJTX applies to such arfected employes then neither the Jinuiry 10, 

1 F5.2 :.le~r_er XE.-e e:,e-nt nor the h'ew York Dock Conditicrs ie Ep.p?i:&ie. 

-* -..t Le.-=i 2nd p.-o::e2-:.-es of all tb.7ee czrinot be ccncut~*r::ly .c;Lied. 

(f) Carrier's proposal does not co2tenplzZe :ht 

2:.;r:sfer CC trcin dispatchers "beyond the general :.icir.<Z:; Cf 3:s 

E=;lcL.lr.Ent . . . '1. E.-ewster is not beyond the Eeneral Icra!ity Cf Ak?O.?. 
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(g) The intent and purpose of the January 10, 

Merger Agree'ent is to Indemnify an employe against lost wages 
7, 

when he is unable to work or receives less compensation due to 

coordlnatlon. An ertiploye who refuses placement Is entitled to 

no protective pay. 

DISCUSSION AND OPINION: 

. This decision, including the preliminary statement, . 
the position of the parties, the discussion and opinion, the 

findings, the award and the iu,plenenting agreement is exclusively 

the uork of the neutral zezber of the Xrbitreiion Comittee. ' 

ife Eltne bezm the sole responsibility for all that is--hexin 

h?iiten; he alone initially reached 211 of the conclusions znd 

answers to qGestior,s Frssented by the partles; he eione prepared 

22 avzd ad the lnfleznting agreement. It is his sincere hoge 

t%t his findings, his ak'ard and his lmplementi!i& a.g.-eesent h-ill 

be acceptable to both pErties and that the Fe.-tisa uia%ers of the 

X~-:~itrstion Cc.7-xi" --e.e >.A11 indicate tha3.r assent tks-eto. .&t 2 

--'p'-,.. --..-...1c?, hz a.511, ?-.:;;tver, reg:etfull3- +ccept the 2ss5r.t thEreZc 

‘L:: tze ;zt~s~r, =er.‘ser of the ;.rLitrition Coxti;tee. 

0: the th.-es q'destions proposed by the Ctrrit: ~55 

se';rr-. q*LestiGzs raised by the Orgenizztion, the first E:t te=l*.Z;S 

tke most izportar,t issue before the brbitration Cc.:zlttfe iS 

%:-ether or not the train dispetchers of the forzer AC"? 5:M ;:i:e 

-_ 

-Cc 
_.--- 



Nred after October 16, 1964 and before January 1, 1982, vhb m& 

beahversely y fected by the elimination of the Akron, Ohio _ ,~ 

dispatching ofilce and the coordination of the same Into NW6 

train dispatching office at Brewster, Ohlo, are entitled to 

protective benefits under Merger Protection Agz&mPnt dated 

January 10, 19621 The answer to that questlon, after a careful --- 
and.exhaustive study of all of the voluminous written data 

. 

Presented by the parties and the oral arguments at the hearing, 

is "yes". All fo-rmer AC&Y train dispatchers in active service on 
.- ------- 

January 1, 1982 are entitled to protective benefits un3er the . 
.._, ,~_ --- -..- --.. .----_- __-._...w._ ___... -.--- --.. . -._- 

!.:erEer Protective Agreesent effective January 10, 1552. 
_ :_ i -..--I - .--.c* . :.- __ c _, Y-I-,- 

Item V of the January 10, 1962 k!eiSer Protection 

Xgxeznt reads as follows: 

. . . certain other applications may be later 
filed uith the Comisslon under Section 512) 
Of the Act involving the lease, control by 
or merger into Norfolk & Uestem of the Akron, 
Canton & Youngstown Railroad Company and 
Pittsburgh & 'riest Vlrginla Railway or tr.z?sictlons 
r,ay be undertaken by the carrier heretofore 
n.az.ed including Xickel Plate and %Tabash Ln?clk--in;; 
the di-~ers3 on of I?abash traffic from the 
Canadian !laticnal Rail-xav to Nickel FliZe, cr 
the divc.rsion of Kickel >late ;assen2e.- 
operetlons frcz the IzSalle Street Srz.ticr. 
(Zock iSLi7d Lines) in Ci.icqo, Illinois :s ::7e 
Chicago zqd Xestern Indiana sailroad (3iarLtro 
Street Station), Chicago, Illinois, xhic.‘; 
applicaticns CI” tr23sactLons =Ey have idVf..“EO 
effects upon engloyees represer,ted by thk li‘zor 
Ol-E2IliZE: ions parties hereto, the extent tc 
which is not now determinable. 
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Transmittal letters dated December 11, 1961 and '. 

December 18, 1961, rrom Carrier's Assistant General Counsel to 
I- 

5 
NW Senior Vi& Fesident John P. Flshwick merely state'in each 

case that drafts or labor agreements are enclosed. Presumably, 

these were preliminary dracts or the Merger Protective Agreement 

which later became effective January. 10, 1962. In a letter 

dated December 27, 1961 to Mr. Stuart' T. Saunders, NW President, 

Mr. Fishwick wrote that “Section 2 is to be rewritten in ConsUlta- 
. 

tion with Mr. Hlcket in order to clarify its meaning . . . this 

sectlon,is intended to llmit employztnt protection to er@OyeeS 

Of the ]J & W, Xlckel Plate and W&ash and, In addition, the 

AC&Y md PlttsLurgh Fest Virg:lnia in the event that the appllca- 

%O% Under Srcticris 5(a) are approved". This, sags the Curler, 

CJearly indicates "t&t, at the time this lzngdrge xas dzfted, 

t-74= . - Car.-1 e.r %.-as referring only to Its contaplzted control through 

CtCCk ob;r.ersh:p and not to some hTpothetica1 post OEFEC." trir!SaCtiOn 

EC nx cmtended by the Olrganlzation". k'hatever tke contemplation 

c.- f.r.trzt these letters do not deter.&ne tb.e Fr.:er~t 6f the Fzties. 

?-=-.- re;.-e'sent r.c zukal agreement. -....-. __ __ _ -...- 

rcz- s',Citisnal support, Car.-ier qur?tes f.-c=. a letter 

c:;e; . C:i.t'crr? 10, 7_951:, fron Mr. F:sh.,,5ck to the Cer.e.-al C:;E~TZLZ 

C..’ t:7e 3:otherhcod 0: Teilxay Trair;;en x!-,+re;n t.Fr. FisLxick, 

?efEr.r-Cg to thE ssp, lten V, states that "Fee ips?izitiCnS 1 

---c- __e_.c--- 
__.-._A-. 
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referred to relates to stock.control of AC&Y apd lease of P&W, 

and the traniactions referred to are 'the transfer of Wabash tra 
R A 

from Canadlan'&ways to Nickel Plate Ad the diversion of 

Nickel passenger trains from IaSalle Street to Dearborn Street. 

There 16 nothing in this paragraph which Indicates in any way that 

a separate application 16 required for either of those transactions -. 

(mpha6lS retained). 
. . Aside from the fact that this letter 16 a self serving 

document, it Is slgnificvlt that the control o$ AC&Y is not a 

"transaction". Only the transfer of l?abash traffic and the 

tiverslon of h'ickel Plate passenger trains are 'lt~ansactlons" 

Fi.:ch do not 
, 

require additional appllcetlons to the ICC. 

Carrier eErees that AC&Y ezployes are covered under the 

Zar,szry 10, 3952 J-krger &reezent, but on3y those xho were in 

active service on October 16, 1964. 

Xlthoilgh IN acqui.-ed the capital stock o.P ACtiY on or 

zcc in ?Lr,uze Docket No. 21920 on June 24, 1954, tke fact is 

; i : i: a:>- 1, 1532. It ra reined an Ohi0 corpcretion ct,il c5 ct 
-- ,.. _ ~__ ~. ,_. _..- --- -- - -.___- 

a> CT:3 Septer’ser 22, ls,Cl ad a ViFi:fiiE ccrpcrztic: ie AC?*: 
_. . . - c -. ___ --. 

Sllroad, Inc., until on or about Dece=.Se: 31, 19ci. ?.-,.; Ll 2 t c &-:- 
- _... - -. _ 

ZSlxad, Inc. taxrEed on Z.zr.uary 1, 1932 after the ICC iss'zad 1;s 
-,_ _, ___. .- --. 

order In Finance Docket No.‘ 29805. 

. 



As okner of the AC&Y capital stock, NV obviously had 

authority to direct the operation of that railroad as it deem&d 

best to its 
t nt.st. It did so, by electing officers of AC&Y f 

who appolnted dperating personnel to carry out the appropriate 

orders and directives. It Is immaterial that NW supervisors were .-a”- --- :. --., --n.i---.-a--- 
assiEned to operate AC&Y facilities or that a single time table --. . . .-.._ .e.-. -.. . . -..” .-- -a.,_.- _.i-____l_-- --- 
xas issued. 

. . . . --I I_- 
The fact rerr&s that 411 train dispatchers remained C -- - 

e.~Plcyes of AC&Y and not of NV. They wo,-ked and k’ere paid under 
-.- -a--, 

the m<~~~khedule agreement between AC&Y and ATDA. Tine 
- - 

i .- : 
. ..-E c..-.n.q--i, C.LC .._- C.-CT. rr.ts.-ed i.-,-bo a.-. I--::-=--‘-- - -..---... “.A”-.‘: k < .- c 5 2 t ,r, ” * on 
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This agreement is signed by Carrier representatives, by the 

Organization's President and by four (4) General Chairmen, each 
. 

representing'tadin dispatchers on the aforementioned railroads. 
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the locations at Akron and Brewster, Ohio. From October 16, 19 

when the ICC,,apgroved NWs petition to purchase AC&y comon st ct , 

until January 1': 1982, when AC&Y merged into hW, NW did not 

'control" the &C&Y as contemplated in the January 10, 1962 Herger 

Frotective Agrekent.. 

Train dispatchers of form& AC&Y are covered by the w&-CLywr --c-.--c- 
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with certain additions and modifications as they appe 

in Section %,,and Sectlon l(b) of the January 10, 1962 Merger f 
.P 

protection Agrekmt, the Vashlngton Job Protection Agreement of 

1936, 2s Provided in Section l(a) of that January 10, 1962 Merger 

Protection AgreeGent, applies and covers train dispatchers of 

former AC&Y in active service on January 1, 1982. +~‘his fncludes 

all who have been promoted to train dispatchers as of Jaruary 1, Is&. 

It folfqws that the twelve month "test period" Is the twelve 

conths IEediately affected by the ck2nge. 

Tie 0.“~aiiati on contends tk2t the te.32 "gcner21 ioc2llty” 

2s it Is ssed 22 Sfczicr. 3(b) CT the ..Yir-.~sry 13, 1952 Keri:er 

. . ."."..;?z '..-a;,."d .rg."$E=tr.: '5 '--e .zZfE ;..<::-.<y. ::,+r.-,I'-:1.;e (25) 412s 

I. _- _ "_, 2.". i--- L..i! -... >."';" 5 ;.-l.-.r cf i=-2r,..,--*.-.-,. 7-.. . 
~.I tff-'-r' " - - I .T: s L c t i c.r. f(c) 

5 : Ae '. f -.._ c "..5 r:, 
_ "C'- 
" '"- 

- ,___ -*ar,- *-...;;---- "2.:" :."=,;"A.., .-.t. ---: "") .,;‘-..i CL". =cr<s 2: :‘cll ,‘;.e: 

-"~ c "..W ; 5 I‘- *'-"""-"-. - e=..s. =- :~c~s::J:" 22 l;.cfl 'r. :h:s 

az:,iE r5r.t is 
" .-. - - " 

ce: -. -: -.ad :cJ EfiT: 2:. ,=.:ea L-it:-.ln 
L ..c..-:;'-- ':...a =<:e_c frc= i=.Tlc:.-c 't ;ci.?t of 
-_-'I F...AL::.Y.3.7; 2s _. '-a'r, ~i~~~-c:-;er GE ::TE e;;e 
2ffe.,- ;z " '"-, ='.'." _i- ---= ---:ct- .b -_ C:z;l:Sf ty 1" hs " "_.. 
+:,= -_-- +'-c," . il --..-.. _".." ".__ "">" -. -_" &.;c, g.-acr:cLt"* .."=..*.:: .&v-e. 
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area hlthln tuentpflve miles from an enploye's point of employment 

as train dispatcher on the date affected". But the June 28, 19 

Agreement d&s pot cover AC&Y train dispatchers for the reasons f 
)r 

heretofore stated. AC&Y did not merge Into N&W until January 1, 1982 

lkenty-five (25) miles may not be a proper and precise definition 

of "general locality" with respect to f'orczer AC&Y traFn dispatchers. 

The parties need to consider the circumstances of the train 

dispatchers at AC&Y locations to determine an equitable definition- 

The nexi Item discussed is an exaple. 
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work hours been available or through no fault of his own is 

unable to work due to coordination. It IS not the intent of th 

‘d 
Agreement for a$ emploge to receive protective pay when a Job 

assignment within his class or craft is available to him and he 

voluntarily refuses to accept that asslgment. 

The parties in negotiations and in mutual agreements 

set the rules h-hen, how, and under xhat circumstances protective 

beneflfs are available. Section l(b) of the January 10, 1962 --w._, -,- I 
Agreement provides that the Carrier has the right to transfer the 

_.. _. ,-- --.-~-..-..-ha~ ._.. ~-.r_ __ 
xc~rk of the p-otected ez;lo::es “thrc~igkout the r,erg:ed or consolidited 

c _, .-+. -. . 
II --_ _~. ___- .-..._, a--. - . ..- _._~_ 

s*:;c:5z . it p-"G-<iZes t'-it t:-..e Crgz.-.izitfon ~-111 c03Ferzte cfd 
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The twenty-five mile definition of 'Igeneral locality" and 

paragraph 5 of the Memorandum of Understanding attached to the - 

January IO, 19Qxerger Protection Agreement shall apply only to 
c 

transfers of train dispatchers employed by the former railroads 

merged In NV by ICC orders approved in Finance Dockets 21510, 

21511, 21512, 21513, and 21514. 
r 

Neither should apply to former 

AC&Y train dispatchers. 
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As a condition to use the exemption, any 
Akron and AC&Y employees affected by the 
merger shall be protected pursuant to 
New-York Dock F&-Control-Ekooklyn Eastern 

=+360 
I.C.C. 60 (1979) This shall 

satls Y the statutory requirements of 
49 U.S.C. m505 (g) (2). 
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FINDINGS: 

For all of the reasons stated in the Discussion and 

OPinion, the'Copsolldated Arbltratlon Committee makes the 

following findings: 

1. By reason of' the Memorandum of Agreement entered 

into by and between the Carrier and'the Organization on April 32, 

1983, this Consolidated Xrbitration Cordttee has jurisdiction to 

render.a xritten award on each of the issues raised by each of the 

partlesi 



. 
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(c) To Question $3, the answer is that 

Sections 1 and 2 of the January 10, 

’ 3962 &rem ent apply to all former 

AC&Y train dispatchers In active 

service on January 10, 1962, or 

October 16, 1964, or,on 

Jamary 1, 1982, who will be 

affected by the changes proposed in 
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. 

(a) To Questlon #l the answer is that s 

former AC&Y train dispatchers at Akron, 

' Qhio and Brevst -c-a- ---v-w - offices who were 

in active service on January 10, 1962 or 
I- -. --- .-___...___ -... ,--I.--I- * .-. "-I"_I- 
,.-on October 16, 1964, or on January 1 -.'.---..-..T-'.r-~.-.r,r, -.--.I 1982 

U- 
an$..xho WA!? ..I!e..-~~ve.f-~e!y..a~~~t=~y NVS 

elimination of the former AC&Y train 
----&.". _ 

--.s- -...- .._.. -"..-&_.--- 

. 
dispatching facility at Akron, Ohio, 

-- --.su/----- .,--__--. 
will be entitled to the protections 

affcr2ed under the t.erger protection 

_ _ _ - “. 
_.- - ._ _-- 
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AWARD 

Each OZ the questions propounded by the Organization 
‘f 

and by the Carder in Attachments “A” end “B” to the Xemorandum 

of Agreement dated April 12, 1983, are answered in accordance 

with the findings. Attached hereto Is an implementing agreement 

between the parties containing all ‘of the terms and conditions 

discussed above and included in the findings, which by reference 

Is mad? a part of’ this award and is valid as if the said terms 

-. --- 
e---J: 



IHPEXXNTING AGRX-F.F.NT 

By notice dated Septeaber 29, 1982, the Norfolk and k’ester 'd 
Railway Company+fhereinafter referred to as “NU” ‘served notice 

upon the American Train Dispatchers Association (hereinafter 

referred to as *ATDAa) of its intention to trxM'er the territory 

under the jurlsdictlon of the train 'dispatching office at Akron, 

Ohio (former Akron, Canton & Youngstown Railroad Company (“AC&Y”)) 

to the bain dispatching office at Brewster, Ohio, on or about 

January >, 1983. 
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consolidated system and that the labor organizations will enter 

into ImPlementink agreements providing for the transfer of 

'I 

employees to follow their work and the employees, their 

or&anlzatlon and the Carrier will cooperate to that end; 

NOW, 'I'HE~Z.~OFZE, pursuant to the aforesaid agreement of 

January 10, 1962, the parties signatory hereto mutually agree 

that, as pertains to train dispatchers represented by the 

Orga?izatlon signatory hereto, the train dispatching office and 

2E.r: L Akory of' the Gcron District, former AC&Y, Iron, Oiiio b-i;ill be 

tranrfe~red to the irEin dlssaiching orfice at %:e\zs:eF, C?.iO ES 

;,escrf';26 by C.s~.-"e=' s r,czict cited Se;tei.bEr 25, ::5z and 

2~rz._:-i-_~ F4;s;G;- +s eL.t=&-.F-z-- " " W-Y -.-...C .4 > s~-:';tec: 'cc _.._ iodic.,:ing: -l-.c - - 

. . 

. . - 
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ARTICLE 11 
,* 'I 

hW will quaiify dispatchers now working in the Akron, Oh10 

dispatching office on territory on which they are not already 

qualified as set forth In Attachment "C" attached hereto. 

. . . -. 
. - . . _.-. 

- _... - ~. 
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or Protective arrangement(s), such employee shall, within thirt 'be 

. (30) days .after2the date of this coordination, Rake an election 
- 

in writing as to whether he desires to retain the protection 

and benefits available to him under any of’ the other agreements 

or protective arrangesents or to receive the protection and 

benefits provided under the provisions of. this agreement. In 
- 

the ev’ent the employee fails to make such election within the --.--a. __.,._ -.--,_*. /.-CC----‘- 
said IO-day period, he s!~all be de 2-26 
.. ~_. .-*--- 

to hzve *elected the 

p~rotection and benefits provided unP~.- -..- . . ~;r~\~i~lc*ns of this acreezent . _ __.,. . . . -.. __.---_-,...-._--.-.^_-...- _ __. s... .- 
A 

to t?E exclusion of go-o:rction ind tz~.~?its L-;=- zriy 03ifr ..I._ 

_._-, ~_- -..---. -- 
__.. ... 

--c. -. 
.._..__.__ m-c ,... -- 

- - 



case may be, was a work day), all extra employes who were working 

or were available for service as train dispatcher on January lb 

$ 
6: 

or on October l$, 1964, or on.;l??uayy 1 -..,>982, as the case may be, -- L '--a...- 
and who are expected to respond when called for service as train 
.----W---- cIdY-- -- 
dispatcher. 

XRTICLE VI 

This agreement shall be implemented upon l’ifteen (IS) days 

bulletin board notice to the employees involved, with copy to 

the general urd office chairmen, showing the positions to be 

a'bolished, the r.ame and seniority dates of the regzzlar occ;l32nts 

CJe iha .1- date the c:-.z_=e h-ill be cade. 

i Ice r.-esicinr 

Vice President 



/ 

. 

..C n 

September 29, 1982 

Al'1 Pittsburgh 
Dispatchers, 

Division, former Wheeling and Lake Erie 
. 

Notice is hereby given of the Carrier's intention to transfer 
the train dispatching office and territory of the Akron District. 
former Akron, Canton & Younqstown.Railroad, Akron* Ohio, to'the 
train dispatching office at. Brewster, Ohio, on or about January 2, 
1983. 

All Pittsburgh Dir *ion, Akron District, former Akron, Canton and 
Youngstown Railroad (ACLY) Train Dispatchers 

Concurrent with the above changes, the following positions 
will be abolished on or about January 2, 1983: 

. Akron, Ohio 

Fosition Present Incumbent 
. . 

1st Trick Dispatcher vi. S. Barnes 
2nd Trick Dispatcher J. C. Spinelli 
Relief L. C. Geisszan 



J 
Attachment "~9 

NORFOLK -UD WESTERN RAILWAY COMPA)gy 

Dispatchers - 
W&LE and Akron District 

Pittsburgh Division 

January 2, 1983 

Cordon, w. G 
Litten, J. RI 
CoPeland, R. 
Robinson, P. E. 
Huwtt, w. w. 
F'inley, M. 0 
Williams, E. 'R. 
Terry, v. N. 
Ztms, w. s.. 
br,tro, R. He 
z3.a to, R. J. 
:CZiich, D. , 
-Cr.yCer, 

. . 
;:zczc,e- 

J r . , E . :; . 
- _ ceic c-- - , v. A. 
--r..cl:, L. c. 

c * s :-: c r , I: . 
s;ir,elli, 

L 

-C.'.ac' '1 z . i. 
--, F.. !=.. 

I;;'e , Jr. , 
:-: e 5 5 , E. L. r 
Gray, 
L'..-, 3: L. 
. . be-*- , w . 
C-E.rZi tar,0 

E 
, 'F. Zc-f>ir_c, 'I* ? . 

a; .: 2 - - ; 
i.: . 

‘.' . ---rice:, ,c. -~- _ ..L..-~~:z, L. L. 

kc. Sec. No. 

70s~li-9496 
286-18-9259 
705,12-9557 
290-16-4582 
510-12-64~79 
235-22-7540 
715-10-8980 
290-24-9977 
301-22-E41S 
2E5-34-oP41 
276-24-~~:3 
294 -I-:-ZSE; 
>GE-::-,;l; 

25i-=c-rc;fi 
;E, -. -fE-Z "SE2 277-3E-E:,22 
276-2;-c.->q 
293-i r$-iC;S 
272-36-4671 
223-;2- 73; 

277-3E-E5Ci 
,‘yy-z-, -ii CT 
IEZ-Ci-SEI6 
Z@1-;E-Ec<E 
zs: -<E-Z;;; 
30jy{;-E;<2 

Sen . Date 

7-05-46 
8-24-49 
l-19-50 
s-11-50 

10-31-52 
12-11-53 

3-07-5s 
6-14-60 
E-16-61 
S-26-61 
6 -12-62 

2-17-63 
4-25-63 
Em‘ 2 -v-66 
f-zf-67 

- . ---:.c-65 
::-17-67 

6E 
.:-‘:-6c -- _ 
i-L~-70 
T-r 1 -_ -70 
y-‘--j< - 
- ., .--z-T< 
I c--:-:i 10 
:-:1--E 

. . . -.--:-:-: 

Rem; 

Prom 
Disb 

Prom, 
Prom< 

Dish. 


