Arbitration Pursuant to Appendix IIl, Section 11
(Finance Docket No. 28250)

Involving the

"New York Dock Protective Conditions"
Imposed by the

Interstate Commerce Commission
on the
Burlington Northern Railrpad Company

Award No. 1

Parties to Dispute: Burlington Northern Railroad Company

and

Brotherhood Railway Carmen of the United
States and Canada

Statement gj Claim:

Il‘l.

That the Burlington Northern Railroad has flagrantly and
continually violated the provisions of the New York Dock
Agreement, causing adverse effect to the employees of the
Brotherhood Railway Carmen of the United States and
Canada, in anticipation of the merger of the Frisco with
the Burlington Northern and by Carrier‘s actions after the
merger of the two railroads on November 21, 1980.

That the following be compensated in such a manner that
they be made whole from December 22, 1979, until this
claim is satisfactorily resolved. The following be
compensated for each day at the proper pro rata rate for
such positions that the employees would have worked had
said merger never been anticipated or consummated. That
all claimants be afforded all the protective conditions by
the New York Dock Agreement. All benefits and health and
welfare protection that would have been provided then and
now, had said merger never been anticipated nor
consummated. ‘
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"The ninety-one (91) claimants stated above have been
adversely affected in anticipation of and because of the
merger of the St. Louis-San Francisco Railway Company and
the Burlington Northern, Inc., and therefore are entitled
to the protective provisions of the New York Dock
Agreement, Appendix III, Finance Docket #28250."
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BACKGROUND

In 1977, Burlington Northern (BN) and the St. Louis San Fran-
cisco Railway Company (SLSF) initiated discussion concerning a
merger. Approval for the merger was sought from the Interstate
Commerce Commission {ICC) and it was granted effective November 21,
1980. As a condition of the approval, the ICC imposed the Employee
Protective Conditions set out in Appendix 1II of Finance Docket No.
28250, commonly referred to as the "New York Dock Conditions”.
Section 11 of Appendix IIl sets forth the arbitration procédures
"in the event the railroad and its employees or their authorizad
representatives cannot settle any dispute or controversy with res-
pect to the interpretation, application or enforcement of any
provision of this appendix." The instant committee was established
pursuant to Section 11, and a hearing was held in this matter in

St. Paul, Minnesota on September 29, 1985.
FINDINGS

Generally speaking, Appendix [Il provides that if an.employee
is placed in a worse position with respect to his compensation, or
is deprived of employment as the result of a "transaction” (in this
case, the merger), that employee is entitled to displacement or
dismissal allowance as defined in the appendix.

In the event there is a dispute as to whether an employee is
affected, Section 11(e) sets forth the respective burdens of proof

facing the parties. It states:



"In the event of any dispute as to whether or not a
particular employee was affected by a transaction, it shall
be his obligation to identify the transaction and specify
the pertinent facts of that transaction relied upon. It
shall then be the railrpad's burden to prove that factors
other than a transaction affected the employee."

Also relevant here is Section 10, which states:
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in anticipation of a transaction with the purpose or

effect of depriving an employee of benefits to which he

otherwise would have become entitled under this appendix,

this appendix will apply to such employee."”

It is the position of the Organization that the employees in
question were furloughed in December 1979, in anticipation of the
November 1980 merger. On the other hand, the Carrier makes a
procedural argument as well as taking a position on the merits.
Procedurally, they argue that the claim is barred under the doc-
trine of laches. On the merits, they argue that the Claimants were
furloughed as the result of a decline in business -- not as the
result of the merger.

First, in reviewing the Carrier's laches argument, it is noted
the Board's opinion that under these circumstances, that there is
nothing improper about considering this matter purely on its
merits.

On the merits, it is noted that Section 11 requires the QOrga-
nization to idertify the transaction and specify the facts of the
transaction which they beiieve adversely affected the Claimants.

In other words, the Organization has the threshold burden. If the

facts they present are such that they raise a sufficient presump-

tion, then the burden shifts to the Carrier.



[n this case, even if we assume for the sake of argument that
the Organization has satisfied their obligation under Section
11(e), the evidence compels the Board to conclude that factors,
other than a transaction, affected these employees. More specific-
ally, the evidence convinces us that the employees were affected by
a decline in business.

The Carrier has produced internal documents, contemporaneous
with the furlough, which indicate that the Carrier was taking a
number of measures -- including layoffs -- to reduce expenses, due
to purely budgetary considerations caused by reduced billings and
increasaed expenses.

Later, some of tha forces were restored, but not all -- since
in 1980, the Carrier experienced a dramatic decline in business.
The data presented by the Carrier is clearly indicative of this.
Moreover, other tribunals, in general, and some specific to this
property, and these Parties, have recognized the generally poor
economi¢c condition during this time period.

In view of the foregoing, and based on the evidence properly
part of this record, the committee finds that the Carrier's ac¢tion
did not violate the "New York Dock Conditions"

Accordingly, the Claim is denied.



AWARD

The Claim is denied.

Gil vernon, whairman and Neutral Memoer

I U Lokt

37 N. Lockiin, Carrier Memoer
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Datad this 12 day of January, 1986.



