
ARBITRATION PURSUANTTOSECT~ONS~~(~)~~(C) 
OF THE NEW YORK DOCK CONDITIONS 

In the Matter of : 

PORTLAND TERMINAL RAILWAY COMPANY : 
(Guilford Transportation Industries) 

and 

BROTHERHOOD OF MAINTENANCE OF WAY 
EMPLOYES 

f ICC Finance Docket 29720 

: Claim C - 1 (PT) 

STATEMENT OF THE CASE 

In January of 1984 the Organization rubmitted a claim on behalt of twenty-three 

Employam asserting that the acquition of the Boston and Maine Corporation (BM) by 

Guilford Tmnsprtation Industriar (CT!) enabled the BM and the Maine Central Railroad 

Company (MC) to operate as an end-tmnd rail system, creating run-through trains and it 

eliminated substantial amount of work far PT Employees assigned to Rigby Yard. The 

Organization concluded that the employem who have been furloughed by PT since the 

begi~ing of nm-through -vice (A-t 11, 1982) muat k oorvidered as having been 

placed in a wome position with rape& to their commtion and accordingly they are 

entitled to displacement and dismksrl allowance under Sections S and 8 of the New York 

Dock Labor Protective Conditior# 

The Curi= denied the claim a& the matter was submitted to Arbitration. 

Ther tiersigned wu designated aa Arbitrator by the parties and s bz=ir,n fvas 

conducted in Barton, Massachuaetta 011 July 12, 1984; at which time all parties JW 

repruentd and ample opportunity wu afforded for presentation of evidence, testimony 

uduqumrrt, 

Th, prtiw hvo #rbrnitted rubmi&oru, and documattr, rebuttab and argument; 

tiO~whichha8beencondderedbytheEoud. 



STATEMENT OF ISSUE 

DLd UW action of ertabliahing run-through -r&e corrPtitute a WansactiorrW which 

affords reiiel to the Employem under the turns of the New York Dock Labor Protective 

Conditioru? 

STATEMENT OF PACTS 

The Portlant Tumirvl Company &‘I’) was a whollpwned subridiuy of the Maine 

Central Raw Company (MC) and Rigby Yard L a major classification yard and 

interchange point of the termhl ampany. In fact, the Yard comprises mart of PTs 

property Mb Iacilitv. 

Guilfud Trursputatian Sndustri- (GTf) l quir4 MC turd thus PT) on June 16, 

1981. Approval by the InteraWe Commence Commidon OCC) wu neither required nor 

sought and thus, no lrbcv ptectiva provisions were mu&tad. 

GTS rubequently l oquimd Bortorr UKJ Main Corperrtiorr (EM) and the ICC 

ap~rovsd tht acquisiti~ arr Apfl 23, 1963 (Pinurce Docket 2972O-BUB-No. 1) The ICC 

imped the Wew York Dock LW Protective Provisiorrr. 

A reorganization cowt approved BWs dur on JUW 30, 1983 and that date 

finalized GTFI common control of the vuioum Curie- 

AIlOtiUWUpCStd~ mdntenanca of way employ- on May 5, 1982 

ad thudtu Ube Genemi Chairman requeatsd (May 9,1963) that the C&u furnish 

certain infumatiorr &IW tt disputed the Curidr pal&n Uat ti reduction and 

conulidrdorr of ffxcm at PT wu ,. . .cwsui by Bmtc condition8 and hu not 

affmtd the opuauau and change8 whkfl hve CIud a coamoubtim and reduction of 

fomu of tha mint amcmf-Way Employma rt the Padand Twmhl Com~Y~" (see 

Carrim’, Edribit N). 



On June 3,1983 the Director of Human Resourca advised the Oqpnization that it 

continued to be tne CarrWs position that any force reduction at PT was the I. . direct 

result of the uvem decline in tamineu and has no relationship whatsoever, to ICC 

Finance Docket No. 29720. . .” (see Curier’r EMbit 0). 

DISCUSSION 

Althorrgh the Cuti- indicated Uyt two PT trackmen would be dfected as a 

result ol th l pprovsd transactiorr, it continua to deny that the remaining twenty-xie 

trackmen wwe furloughed u I mult of Carrids pre4ocking of train. 

Ammugh the curiu concedu that it estabLishad ruHm trains in 1962, it 

amutr Uut uid action did not alimirwto ~Jw work of any maAnt -f-way employee8 

and it claim8 that them wu no 8ubrtantial change in the worlt of PT trackmen W no 

trackage wu atmndmd u a mult of run-throqh trairn At the time, rccordfng to the 

Carrier, the run-through train Wlqpdly I common intermilroul practice) was the 

acth of two lmkpendent Curim outrid@ of any common corrtrol of MC and BM by 

GTL MOP-VU, the Curiu not- that no ICC approval is required for such rsrvica 

modifiath. 

The Curb hu mt hid that I number ol PT mdntenanc~f-way employees 

have ksn fwloughd dnca 1982 krt it contends that numm employees, in all craft& 

hv8 hen fuloqhod and thus wu an employee decline ol thirtpn8 percent (31%) u a 

diract~8d~wvwonosrdorrin1982andincreawd eompeddon by m&or carrier 

and nil defquhtion 

Tha Curir IW~ Umt tlw Bmployaa ICI ncpired to r&k the furlo@@ ol ury 

qmcific l mplgea to l l tturrationa. Article 11 (e) of uw L&or P?ot@ctiv@ Provw- 

8tam 



“In the event of any dispute as to whether or not a 

particular Employee was affected by a traction, it 

Wll be his &U&on to identify the tranuction and 

specify the pertinent fact8 of that traMection relied 

qm. It shall then be the RdmUr burden to pmve 

that facton other then a transaction affected the 

Employee. 

Sectiorr l(a) of the Labor Protectiv8 Provisioru define9 truurction es: 

n . . Any action taken pursuant to l utMrki&ion of this 

Commission on which these provision have been 

imw 

A “oirplmd Employeon uw4 l 73Lmiued BmployW under Sectictm l(b) ud (c) ue 

Employ- who are @aced in l woew poddon cr deprived of employment “aa a rault of a 

t?MUCtiM”. 

In commrrtinq w W pertinent pution af the Labor Protective Provisiofq 

tJm Curiu has rtruud that numm Arbitrrtion Awar& have required that there be a 

wcauul IyIuI” between the %ctul corwlidrtion and the Curiu rcticn at is8ue” and 

they hvo trrld that “every action initiated rulxequent to I merger cannot be ccnsidercd, 

ipro facto, W kjwrsuurt td the mug& See far exunpAe Missouri Pacific Railrwd and 

Amdcaa Tfdn Dbtchem Aucciaticn - New York Dock Arbitration. In fact, mart 

Arbitmtioa Aruth aancedq New York Dock end othu Llbor Protective Provirions 

hvr btamaltd Uut ttmra mut k 8 Wrect corub8ctlaP or l Wmct muha between 

uw’trMuutlon” ud advema puunnel l ctiorr. 



It k conceded by both parties that acquisition accommodatrs end-tmd rad 

connection but again, the Carrier stresses that Railroad8 do not require common contrd 

in ardu to -ate run-through trains 

The Cutiu aho streama the fact that the Organization has not identified the 

“allegedly affected Employees with the Qasertcd” transaction and since there hu been 

a significant fluxuation of employment among maintenancwf-wry forces over the years, 

the Carrier insists that such an identification is mandatory. 

The puti- negotiated an Implementing Agreement on August 9, 1963 subsequent 

to a Much 24, 1983 notice of intention to rearrange track sections undu the February 7, 

1965 NatLaW Agreement. Thus, the Curiw argues that the Organization was fully 

aware that 54 mrintenancbof-way employ- would be furloughed, syrtem wide, u a 

result ol the Agreement and in fact, over a twolncmth period, track sections were 

reurangd pummnt to the Implementing Agreement ad SO Employem were 

furlouqhd. Ao 8 put of that ~otiation, the Curia gnnted certdn demands to the 

OQpiZdiorr. 

Concerning the specific facta surroudiryl the nm-through operation, the Curier 

insists that the total operation at Rigby Yud wu much larger thur the number of cars 

handled by nm-through opuatiata. No tracka were mtired u abandoned in the Yard u a 

result of thr, ruwthrougb opwadon and, according to Carrier, no maintenuwe schedules 

were altered in tha Yard u l ruult of th mn through In short,‘the Carrier imsistr that 

the dir-t ImQlct of run-througtr trdrr on the Mahtenanced-Way crdt wu “nil”. 

Tha Cardu rb uw that ~~~tluougtu hve bean utilhd dnce u early u 1960 

from time to time B the BH and MC without ~JM need for ICC l p9rovti There 

wuo 110 W pm8ectiw umdltiau impued, nor wu there ptotut by hbor 

orgMization 

Thw,fCWdlthowvUiOUS muoM#truudlnth8or~heuinguwelluinitr 

writta urbmbliorrr, tha C&u urgr that the Baud find no atruwctid ud Wt we 

bay the OrfpAhti~r CldJn. 



The Orqonization mtu that me year prior to the Implementing Agreement the 

Carricr started operating run-thr0ugh train9 which eliminated the need to perform 

blockitq oQaations at PT and because the Carrier had mtedly indicated in Its plpsn 

before the ICC that tid ration wu “. . . CMIO ol the majcr benefits to be derived from 

the acquisitiorr, . . . n the Orgsnizstion submitted m claims on behalf of sll employee8 

who hsd ken furloughad from PT aftu commencement of the run-through operation. 

The Organization stresses that the opwating plan submtted to the ICC concerning GTFs 

ultimate scquisition showed that the prime benefit would be sn integrated operation. 

The Organization also stresses ~Jw “krrdcn of ~KJO~ concepu set forth in the 

LU Protective Prov&iom and the Organization emphasiu that it is merely necessary 

for ths Employee to identify the transaction and ti fact8 m which he reliar rt which 

time the burden rwitches to the mUroad to prove that factors other than a transaction 

afluted the Employee. The Orgudzati~ claims that its obligation has been MidodIn 

the second puagmph of the Janury 23.1984 claim: 

a . . As a muIt of acquisition of the Baton qml Maine 

ccqordn~ by Guilford Idustriu, the Barton snd Mahe 

and Mahw Central Railrod Comprny sfa able to 

opu8te 68 an end-M nilmad ryrtam tJwt COIUWC~~ 

the main cent& points in Maine with the Baston snd 

Maina Western points locatd at Mech~IcviIle and 

BottwtUm Juwtiarr, New York.” 

Mawvu, the Organhtiorr argues that tJm further portiau of the claim satisfy 

the uMi8iUd Obligation imps& on the Employseq t% spdfutng t!W p8rtinmt facts of 

~~uructlarr~~drOarrudtrtht~Lt~tht~~~ofNn-~ugtr 

t?dJu hu eIlmiJlatd a SubtMtw unount of work ud dnca that ‘t?uuaMion” was 

agpmved by tha ICC yd the Curiu is mw allowed to opurta n8n-m *ain, the 

ths bad8 la f3hpbement ud dismirrl allowMcu is obviorr. 



Tb Board hr conridered the rather extensive W at length and after &e 

consideration, we are of the view that the vui~~~ issum and rubisua yi&j to the 

ultimata btumintion of whethu Qt rW the tititution of the run-throw opration and 

dated incident@ ccwrrtitutm a Vrar@actiona within the moaniw of the New York Dock 

LW PlPtecUn Pmvisicsb In reduclnq the issue to this r8ther rimplistic awrcept, we 

do not l- sight of the vuioua contenttom ret forth by W Carrie which have tended to 

indicate tht a generaI las of buainesa hr contribut& to tha reduction of employees nor 

have we failed to contemplate the Cardeb assertion th4t the Organization haa failed to 

ahow a muad nexu between the ~uctian of force8 and ti rquisition and related 

“t?MUCtiM”. However, in viewing the matter in a limitd focus, our attention has bean 

invitd to a recently adopted Award befaro an Arbitrrtion Committee athlishad under 

New York D& providoru betwm the Maine Centnl Railroad Cornpury (PorUurd 

TarminaI) and the United Transportatiarr Union pumunt to ICC Phnca Docket ilo. - 

29720. 

The Atqwt 10, 1964 Award mific4ly atatd W tru, to be whether the 

dabUshm8nt of rumthrough traim u#or mwhmqh powu between the Main. Ctntrd 

RIYrod Comvy and the Barton and Maine Corparatioa constitute a “tractions u 

mtemplated under New York Dock provision impoeed by the ICC in Pinanco Docket 

29720 b&mm 1) In enUciprUorr of commorr oontrol wNch wu finalized on Jurv 30,1963. 

The Awud set forth tha sun. b&c factual drcumstanca u presented here 

coneem@ GWs wtion of MCPT ud BM. It noted l May 5,1962 New York Dock 

Noti- vuhm implunenttnq agroemanta and l claim under Now York Dock. The Award 

cites ttm rma cMinitia8 d “tr~Uorr” quoted previously in Wa Award and the Baud 

s~tedthatithrbulhddtht’ . . .histoddly protective qpeawntr am intendod to 

pmddr pmtacth from the tmpact of doelion !a WhM ICC agproval L en 

Mor~vu,Ltr+iurtor~~~~~~~ktw~t~rcturl m~uandthaC~rr 

rdan rt b. TIu Award Md thtt 



II . . .The establishment of run-through traits and/oc run- 

through power by the Maine Central and the Boston and 

Mah, wNch commenced on or about Aqput 11,1982, 

did not conatitutr a ntruuactionfl u contcmpkted under 

the pmfiaiona of New York Dock. Several significant 

factora have com~IIed this Arbitration Committee to 

reach this conclusia, not the least of which is the 

definition of tr8mactiaL.. ” 

Th, Awud relied, to l dgnifbnt extant, rpon l conclusion 

that it in not uncommab for rufWmugtr train8 to be operated in thh industry and 

Curiua ” . . charly do mt need an ICC auumriutiorr to opurto run-through trrilw” 

Awatch rmlving dbputa bttwtal the run. putir and concuning trw malt 

iuurr mut k ad0pt.d in m&t-t gnwmwqt hWll~th8OdgiMlAWUdiUO 

uroneou that it would utusmci~.toIdogttheAwudinthe-cus This 

’ amc8pt is th8 &ctrint of ves djaxIicat8. cltuly, unt &ct?iM dQa not apply here 

kcauu thb Organizttion wu not a party to the just cited Arbitration dtputa 

NuWhelm, prior Award8 between diffsrrnt put@ dealim with the stmt btsic hut, 

may k puruuivt urbde the doctrine of %tma &~~icis.~ That is puticululy true when 

the iuw it ~trrt8d by th umt factual &cuinsW In both caa. 

Our trtauivt nvitw of tha entin record lt& um to corrcluch that a definiticm of 

atruatutid oontmls'tha buu befm u) md we ut oompellad to agree with the 

txprtdam ut forth in the Aqpt 10, 1984 A?bIt?aticm determination bttwttn thL . 
Curir ad UTU. 

AWARD 



Curir Mtmbtr Orgtnhtlon Mtmbtr 


