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IN TBE MATTER @F ARBITRATION BETWEEN I 
I 

GERALD J. BUCXINS, I 
LINDELL B. RUDLOFP, I 
EWIN J. KLOESS and 
EUGENE F. NOORE I 

I 
anrP I 

NUrWOIZ AW W&STEM4 RAILWAY CO, 1 
I 

Pursuant to P&w York Dock XI Conditions I 
-~---"vu--u--.-~uI-..-------.----------~------~ 

DECISION 

On &me 288 1985, Robert 0. Harris was nominated by thz 

Mationr71 Mediation Board to serve ao the neutral member of R i:‘ 

York Dock arbitration committee to resolve a dispute involvi::,, 
. 

the Norfolk and Western Railway Company and four former non-m':**: 

employecs of the recentjly merged Illinois Terminal Railroad, 

pursuant to Section la(a) of the -Cork Dock XI, conditions. 

Mr. George C. Ripplinger, Jr. was designated as the 

representative of the claimant employees and Mr. Marcellus C. 

Kirchner was designated by the Norfolk and Western Railroad as 

its conmitteee member 

A hearing was held on September 4, 1985, in Chicago, IL, at 

which each of the claimants as well as the Carrier had an 

opportunity to present oral testimony as well as documentary 

evidence and briefs to support their respective positions. 

Thereafter, on October 21, 1985, the parties submitted additional 
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written corfiaents. s 

The @ratter is now ready for resolution. 

Coqmay (IT) in Yinance Docket Ea. 29455: ?-ho purchnns ?;‘x 

.consunnnatcd. on Seytcnusr 1, 1981. The ICCE a9 part of it8 

Undar thaae C:oi~ditiOn~ cxpSoyeet3 affected by a trnnszc;‘i.ion are 

guaranteed certain compsnaation for a period of up to six y2nr.s 

as well a8 other benefite. 

As will be discussed more fully below, Claimants herein were 

management officials of the IT and were notifier3 by letter, dated 

August 14, 1981, and signed by John R. Turbyfill, Ch?s.irman - 

Board of Hanagers of the N & W, that their rrervica wf.Lih thz IT 

would no longer be required after September 1, 1981. The letter 

went on to say: 

In recognition of your service to Illinois Terminal 
and in order to aid you in making a transition to 
another situation, we will provide you with one y~r’s 
salary with appropriate deductions on Septenbcr I, 1981, 
as a separation allowance. 

On November 10, 1983, Claimants' attorney notified the N & W 

that, .A8 the ICC has declined to intercede in this matter and 

has directed us to undertake arbitration, I am hereby making 
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demand upon the N & W to arbitrate the disputes..." 

A. Are Claimants Gerald J. Huggina, Lindell B. Rudloff, 
Ervin J. Kloesa, and Eugene F. Moore 'einployees' within 
the meaning of the New York Dock Conditions and 
therefore entitled to protective bonefits under the 
Conditions? 

B. If the Arbtrator finds that any of the Claimants is 
entitled to protective benefits under the Conditions, 
what is the nature and extent of such benefits? 

.49 United States Code.Section 11347, 
Employee protective arrangements in transactions involving 
rail carriers. 

When a rail carrier is involved in a transaction for 
which approval is sought under sections 11344 and 
11345 or section 11346 of this title, the Interstate 
Commerce Commission shall require the carrier to 
provide a fair arrangement at least as protective 
of the interest of employees who are affected by the 
transaction as the terms imposed under this 
section before February S, 1976, and the terms 
established under section 405 of the Rail Passenger 
Service Act (45 U.S.C. 565). 

In accordance with this statutory directive, the ICC set 

forth the protective conditions required in its decision in New 

York Dock II, Appendix III (360 ICC 60) and defined covered 

employees as follows: 

Article I 
1. - Definitions... 

(b) "Displaced employee. means an employee of the 
railroad who, as a result of a transaction 
is placed in a worse position with respect 
to his compensation and rules governing his 
working conditions. 

(c) aDismissed employee" means an employee of the 

f 4 al road who, as a result of a transaction 
8 eprlved of employment with the railroad 
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because of the abolition of his osftion 0~ 
the loss thereof as the result o P the exercise 
Of SeniOrit 
is abol ishe Y 

rights by an employee whose pOSiti6kr 
as a result of a transaction. 

(d) ‘Protective psriod’ means the period of time 
during which a displaced or diamissed employee 
is to bo provl4k.d protection hereun’der and 
extends froa krZz date on which an em,nl.oyee is 
dSsplaci33 01 bi~;~.Ks,oad’ to the expiration od 
G yoats th8r~from~ provided, ho:rcvc?rc that the 
protective pa~,tcA for ~d-~y particular srnployce 
shall not continue for a longzc period folIowing 
the date hs VW diaplmsd or dismimc% than the 
period dur:ibq t:hich ,mci? mploy~! vzus in the 
employ of the railroad prior to the data of his 
dfsplacemcnt or di.SitiiS~nII. For plirposea DC th5.1; 
appsndix, an o~~~~oycc~ s length of service 
shall bo deternine 9n nccorkmce with thz 
provisions of Saction 7(b9 of the Vashingkon 
Job Protection Aqr~en%t of My 1636, 

*36- 
7 J Sapar& Z.on a~.I?.omnca O 4 dim~ic.sed e@oj;ce erttj S.:I.ad 

to prOtecti0n Undc?r thif3 appendix, r?lzy, Et hi!% 
cqt’ion within 7 daye of his dismissal, resign 
and (in lieu of all other 3,eaefit.r ek! protectjons 
provided in this appendix) accept a !ump oum paymen? 
computed in accordance with section 9 of the 
Washington Job Protection Agreement of Hay 1936, 

e * B 

Article IV of the same Appendix states: 

-EmployceS of the railroad who are not represented by 
a labor organization shall be afforded slibstacitially 
the same levels of protection as are afforded to 
members of labor organizations under. these terms 
and conditions c 

In the event any dispute or controversy arises 
between the railroad and an employee not represented 
by a labor organzation with respect to the 
interpretation, application or enforcement of any 
provision hereof which cannot be settled by the 
parties within 30 days after the dispute arises, 
either party may refer the dispute to arbitration. 

Each of the four Claimants was employed by the IT in a 



position which was listed in the annual report of the IT as 

"Hanagem~nta and one, Hr,, Rudloff, was appointed by the Board of 

D~KCX~OKS rather than by the President of the IT. They were also 

WAll ~p~~oiri~~d Eon-Contract FOSi~iOilS” q Tkcir duticri and job 

histories may be sumurarixcd as follows: 

Hr. LLnd~ll D. Rudloff was first employed by the IT in 1941 

as a ClCK!; and was a member of tke Drotkarkood of Railroad and 

Airline Clerks. In 1962 he was appointed Assi&ant to the GeneKal 

Auditor anA left the bargaining unit0 although he retained 

seniority until his final sspsration in 1981. In 1965 he was 

appointed Assistant Controller; in 1966 he was elected Treasurer; 

in 1970 he was appointed Controller; in 1578 ke was elected Chief 

Financial GffiCe!K; in 1979 he was elected Vice President - 

Finance and later Vice President - ~iIUUJC4? an’d TKetSUKeK. At the 

time of his separation he was paid $43,600 per annum. nr. 

Rudldff testified that when he received his separation notice he 

did not attempt to exercise his clerk seniority and did not know 

that he could do so. He indicated that he thought that the N & W 

would notify him if he had any rights Other than the receipt of 

one year’s termination pay. The job description for the job of 

Vice President - Finance and Treasurer lists the major function 

of that office as, *supervises and directs all finance, 

accounting and data processing functions of the Company.' He was 

responsible to the Board of Directors and reported directly to 

the President of the IT. Right individuals reported to him. 
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Mr. Eugene F. Moore was first employed by the IT as Chief, 

Special Agent in 1’968. He had previously been employed by the 

Terminal Railroad of St. Louis, beginning as a patrolman. When 

employed by the Terminal Railroad he had ix-en a member of a 

barga.ining unity however, as an employee of the IT he had never 
. . 

b,ren in a bc.rgaining unit. Hr. Moore was proiiro’isd to DiKL3~2t0~ - 

Secuaity & Special Servicesl and in 1977 became Chief Security 

Officert in 1978 he bacame Director - Spccfal 66Kvica~; in 1979 

ho becmz General Superintendent wkich &s kis Fi~at job outsid; 

of police work, In that capacity he was responsible for: the 

adirectionP execution and management of the Transportation, 

Mschan.ical and Engineering Departments.” Wkile one of his lietc 

-job dutias ~2s being KespOnSibl@ fou thz budget for thz 

activities under his jurisdiction, ho tmtified that he never 

pcKfOKiWd this fUnCtiOn. At the time 02 his separation he was . 

being paid $38,000 per annum. He KepOKtOd to tko Vice Ptesidz~ 

- General Manager and in turn fourteen individuals, including I 

General SupeKintendent Motive Power anti Equipment, reported to 

him. 

XK. Gerald J. Huggins was hired in 1975 as Trainmaster. h 

had previously been employed by the Rock Island Railroad and haI 

begun work as a switchman within a bargaining unit. He had 

worked his way up to fireman, engineer, and then became acting 

roadman of engines for the Rock Island. In 1976 he became 

General Road Foreman of Engines for the IT; in 1977 

Superintendent of Motive Power; and in 1978 he was appointed 



General Superintendent - Motive Power and Equipment. At the time 

of his separation he was being paid $33,900 par annum. His major 

duties were supervision of repair and maint~nLi.nc&? of locomotive 

power a8 well as all lighting, electrical and heating systems in 

all shops and repair and maintsnsnca of all fikop machinery. He 
. . 

reported to.tk 6 Vice President G General i1on3gzr:t tkKs.c 

individoale KepOKted to him. 

*Hr. Ervin J. Kloess was first hired by the XT in 1946 as a 

clerk - Accounting and was at that time a FwS~;: of a bargaining 

unit represented by the Brotherhood of Rai.lrond EliId Airline 

Clerks. In 1949 he was promoted to Chief Clerk Purchasing; in 

1959 he :~a8 promoted to Purchasing Agent; in 1973 he became 

Director of Purchasing C.Material~; in 1978 lb.2 teas appointed 

Director Materials Eanagement. At tko tin;& ef his separation ks 

was being paid $37,945 per annum. He was in charge of 

procurement for the IT, including the leasing of both the 

automotive fleet and the rolling stock for the Kai.?Koad. When 

notified of his termination he did not attempt to USC his 

seniority to go back into the bargaining unit from which he had 

been promoted in 1949. He reported diKectly to the President; 

three individuals KepOKted to him. 

. 
-ofthe 

Claimants contend that they are employees of IT; that they 

owned no stock in the IT; that they did not sit on the Board of 

Directors of IT; that they did not negotiate their own salary, 



-a- 

bcmefits, or conditions of separation and that they are 

accordingly entitled to the protection afforded to all other IT 

csnployecs by ‘iha ICC JIG part of its order in Finance Docket 

ED. 29455 c grad ik+ gJ%f ,.XQlcl:D.ockJX conditions. 

The Carrier contends that the historical devclopmerlt of 

eb$ irl~~csp3~L. q C~~i~~2lt~SiOll tila.? Cl&irnahtk:, c8 former top 

official*: of tk IP, V~SS not “employoesw witihirr the coverage of 

t.b2 & ;'&-Yc! !.k .w*~;;-,'__-,, XT cot~ditioi~p at the time of their 

tzrwinat.?c?i-ir: a y;t.2 c;z;- rrier further contends kk?k thy m Toxic, 

~Q&,JX conditions devsloped out of an historic legislative 

coupr0xd.c~ jointly pro~osod by railroad managcmerr's and labor to 

protect the rank and file members of railway labor from the 

adverse effects of mergers and consolidations in exchange for an 

agreement by railway labor not to oppose such transactions by 

strike or other forms of self-help and that a review of the only 

two arbitration awards that have addressed this issue shows that 

carries aoPficialsc are not entitled to the benefits of the m 

ye& Do&U conditions. 

The definition of gempfoyeea was assumed with&t discussion 
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Tlrs history of the use of ths term "empL~y~~~ Egapqrently 

<j:>a!Ti I>ac!: to Title EXX of the Transportaki~~u Act of lS3.0, \fhiclr 

ckzlt wiirh disputes between carriers and their employzcs and 

~ubordi~~c>s officials. Ths Cafinition of subordinate official 

tias delegated to the ICC which was to make thr? definition by 

regulatioit O This ICC in &-,&~u# on February 5, 1924, listed 

the various positions which it considered to be subordinate 

OffiCi.315, It indicated that it would upon request attempt, in 

subsequent proceedings, on a case-by-case basis, to add to the 

definition of who was a subordinate official. Xt should be noted 

that none of the Claimants were subordinate officials under the 

ICC definition. Subsequently, in 1926, Congress, in an attempt 

to further regulate the relations between carriers and employees, 

passed the Railway Labor Act. Congress again made reference to 

employee or subordinate official as defined by the orders of the 

ICC. Because of the unrest in the railroad industry, in 1036 the 
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carriers and the representatives of the organized employezs 

entered into an-agreement which h ir8 become known as the 

Washington Job Protection Agtaahlsnt, That agreziment is the 

direct linear predecessor of ths k,.. jGXXQ@.. &X:t;. T-X. conciitioi~s 

under which Claimants seek psotlxtion. Hwzvs r c nutwith&andlng . . 

affected' by any margsr. In rszq01ia e to F< yu~stiori rc~srding the 

also be affected, Hr. Harrison notedc 

Most of our supervisory and manageaerit staff mentbers 
have been promoted from the ranks. They retain their 
rights to the classified sc?rvice while they are so 
bccupied, and, should they discontinue a position of 
one of those persons, they would then sl.i.de brlc2 or 90 
back, I should say, to the classified s~xvice. 
(Report of the Hearings before the House Commfi-tsa on 
Interstate and Foreign Commerce on H.R. 2531, 76th Cangress, 
1st Session, at page 245 (1939). 

In other words, union labor was suggesting t6 Congress that 

management at a level above subordinate officials was not in need 

of the type of job protection that was suggested by Section 

5(2)(f) of the Interstate Commerce Act, as amended (49 U.S.C. 

11347). 

There was the additional implication that the Washington Job 
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Protection Agreement was not intended to cover management at a 

level above subordinate officials since such management officials 

would most probably have the ability to bump down to lower level 

jobs if need be. 

Claimants have indicated that whatever the narrow 

interpretation of the word "employee" may have bee11 in the minds 

of Congress prior to 1940, the Staggers Rail Act of 1980, by 

extending protection to employees of rate bureaus and then 

stating that "the term *employees' does not include any 
. . 

individual serving as president, vice-president, secretary, 

treasurer, comptroller, counsel, member of the board of 

directors, or any other person performing such functions" must 

have been intended to clarify 49 U.S.C. 11347. 

Unfortunately for Claimants the ICC has not taken the view 

they espouse. In describing the employee protection which they 

ordered in this very case, the ICC noted, "Yet NW plans only 

seven transfers of 'agreement employees'..." Apparently, in 198.! 

when this merger case was decided, the ICC still was 

differentiating between types of employees based upon their right 

to secure collective bargaining representation, whether or not 

they in fact had such representation. 

Ciaimants have not contended that they are "employees" .or 

"suS?rdin&te officials" as those words are used in the Railway 

Labor Act. In fact, Claimants contend that it is wrong to 
. 
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consider the definition of employee under the Railway Labor Act 

in juc.lq:ing the correctness of their claim to b:~ 'employees" for 

pr~qog.2~ of jab protection. 

the contentions raised by the parties to thz instant case. Mr. 

XCC 6.+finition of the ward aemployoeu under the Railway Labor 

WG are required to classify employees under 
this act for purposes related to employee 
representation, collective bargaining and 
jurisdiction of the National Mediation Board. 
Our power to classify employees under this act 
is limited and does not extend to the classification 
of employees for the purpose of employee protection. 

The Commission then went on, 

Where we have specifically prescribed arbitration 
as the remedy for employee complaints, we no longer 
have authority to become Involved in disputes 
between a railroad and individual parties arising 
out of the protective conditions. 
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Cl2.FXlSkik3 PGMJ,y are contending that kiisy are efi’litlad tt-> 

jab p~r;,xtfon rcg~r~~less of what they are cfilled. Clahon 2.s 

tclir!,vb> :rhst the :;ord “employcep should bz g!iv<?n its broadzs;= 

FFZU’L~WJ Zor purponas of job protection c In myport of their oI.r:im 

they cite the decision in &j&o- v. G~~~Q~J~~.Lc~.JY~&z~~ 

.RcLt Lr~QaR.-c. I Y53 P, 2d 193 (6th Cir, 1585).. Claimants 

frldicate that since they do not meet.all of that tests set fort.11 

in .r$z;&sgqg, they, unlike Newborne himself, should be covered by 

ths 3.3bo.r protective provisions. The &~&age case involved ntn 

appeal %rom a finding by a district court that claimant ~3s pc~~t 

of management at the time of his termination and therefore not 

protected by New. In affirming the lack of protection 

the Court listed seven factors: (1) appellant was a supervisor, 

(2) his salary wa& $43,200 a year, (3) he clearly would not have 

been eligible to be part of the railroad bargaining unit 

representing .employeesm, (4) the record strongly suggests that 

plaintiff’s skills were transferable, (5) he did acquire a new 

job shortly after being terminated by Grand Truck Western as an 



administrative vice--president at a salar-y of $45,000 a year, (6) 

he v-?c;.H or~c of only 17 executivoc with his 9orinez emp?loyer who 

C3.aimarlt.s maintain that since they hi~ve hlzcsr unaM.o to 

obtain equivalent jobs and were not prr~i-ccL& uiidetn n.sy type of 

salary co1 ?tinuatiorl plan, the fin&I four criteria enulrciated by 

the Circuit Ceurt have not beal IQ&~ Bcco~di.n~ly, Claimants 

believe that if all of the fact.3 cited 11~ C-he Court have not baen 

met, they will be considered to be protected. 

It ie clear, however, that critoric (6) and (7) vere met 

even though there was no formal salary continuation plan. 

Claimants received salary continuation for an entire yeer. ‘bt is 

true Claimants, for whatever reason, hav2 not been able to obtain 

equivalent employment. Whether that factor alone would be enough 

to carry the day for Claimants is subject to some question. 

There is no indication on the record whether or not Claimants@ 

skills were transferable. In theory one could conclude that they 

were, but in practice apparently they were not. 

.-other court case, which was cited by both Claimants and 

the Carrier is awards v.SQ.&&rn 
. 

Raw , 376 F.2d 665 (4th Cir. 



1967). In that case the son of the former General Manager and a 

stockholder in the company was the Chief Enginwr and he claimed 

protective benefits, The Court found that: 

. . . "employeea as used in tha pr'asc'nt conto%t by 
Congress and the ICC surely dsza not include 
the principal mr?nag~rs of a ~3,t.lro~d &lo ordinarily 
aYe in a position to protect tt’r~ti~fBXV2i frc*;a th3 
CO~~.~C::UWI~~S of consolidation. 

The Coust then footnoted two caees, Yn one, thu court had 
c_ 

followed the definition+ of wemplq.:ctiR . BIJ csritsined in the Hnil;;ay 

Labor Act. In the other, the csust CCXrClUQ& that the 

legislativ- c history of Section 5(2) (f') of &ho Pnterstntc COZ~LS~CZ 

P.ct Rleaves no doubt that the terrti 'eq~l~yec7~ M used therein 

does not fnclpde the vice-preaidzn i: alil gmcxal Iiialag~r of a 

railroad." 

IV 

There have been two arbitration decisions involving the 

definitj/on of "employee" for purposes of labor protection. In 

Na.XUJJ, Referee David R. Douglas hold: 

The Record in this case shows that the claimant 
was noQ'employed in any craft or class covered 
by the bargaining unit during the period from 
February 1, 1964, until September 20, 1966. 
During, said period of time the claimant was an 
official of this carrier and, as such, had 
vcluntarily placed himself in a position beyond 
the coverage of the protective features as 
prescribed by the ICC in Fiance Docket 23011. 
The claimant was not an employee, with the 
comtemplation of the protective features, at the 
time of the merger or at the time yardmaster 
positions were abolished. 



In the second case, 

September 25, 1985, 
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&?nd,&~d,?J~k~O_~&~~c, R?!.lrc>a,cj, decided 

Lament E. Stallworth, tf;.'l neutral member of 

Thic Committee is jnot persuaded that thz gC5lZric dcfinitian 

of employee is the one intended by Congress or by tho ICC. 

Despite the very able presentation by couns.??l for the 

Claimants, the Committee is of the view that the Staggers Rail 

Act of 1980, by amending the coverage of the labor protective 

provisions to include employees of rate bureaus, clearly 

indicated that it was not Congress@ intent to include within the 

protections, either of the positions of gtreasurer* or 

l comptrollera. Accordingly, whatever argument could have been 
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made prior to 1980, since that date, Mr. Rudloff as Vice 

President - Finance and Treasurer of IT clearly was not included 

within the labor protections afforded by the ICC to former 

employees of the IT. 

The decision regarding the other three Claimailts must be 

made on the baais of logic, reasoning, and the general history of 

the railroad industry usage of the word "employee". As noted in 

the discussion above, the ICC has never taken a broad view of the 

t.eL-n "enkplC)yee" . 

While labor protective provisons were created because of the 

insistence of organized labor, the ICC realized that if organized 

labor was to be protected, at least the unorganized worker in 

equivalent jobs must also be protected. But the ICC clearly 

different-.iated between "labor" and "management" in &U,JL 

Western RR, Ma_r;land supra. It has regularly differentiated 

between "management", "subordinate officials", and "employees". 

It has, furthermore, left to arbitration the exact line to be 

drawn between these categories. 

The Claimants contend that if there is a group called 

management, it includes only the members of the board of 

directors, the president of the railroad, and, where appropriate, 

stockholders. This restrictive view, while superficially 

appealing, belies the traditional usage of the term in the 

railroad industry. In the Annual Report of the IT all of tlie 

Claimants (and six other individuals) were listed as 

Management, Claimants clearly held jobs of great responsibility 
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on this small railroad and effectively controlled its ability to 

,/crate on a day-to-day basis. The fact that the IT was a small 

terminal railroad, which did not pay high salaries, in no way 

diminishes Claimants functions or reoponsibilitioo in relation to 

the other employees of the IT. 

This Committco is not persuaded tl~& merely bzing unable to 

find suitabls employment subsequent to tar~inatio~~ by G r~ilr~~cid 

is sufficient grounds for finding covzrnge 1Mler ~~:u.-v~ork- D&Z x,x 

conditions. It does not believe thct ths Court in JQW~~~U~:~;~ WG.? 

implying so simple a test. For the same reasonst it is not 

persuaded that the controlling fact in Eda~& ~5s the fes? that 

the individual was the son of the chief stockholder of CI small 

railroad. Rather it is the level of responsibility that is 

'?harent in the position that a particular individual hrld&. 

This is true even where, as here, the salary of the individual is 

not comparable to that paid to individuals who hold similsr 

positions on larger railraods. 
. 
Accordingly, it is this Committee's conclusion that, based 

on all of the facts present in this case, the Claimants, Ruggins, 

Kloess, and Xoore are not .employees' for purposes of the 

protections afforded by the Mw XQ& Docklf, conditions. It is, 

therefore, unnecessary to reach Question B. raised by the 

parties. 

Neither the Carrier nor the Claimants have raised before the 

Committee the effect of Section 7 of Appendix III. This 

Committee, therefore, has not ruled on whether the acceptance of 
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one year's salary as a lump-sum payment by Claimants has waived 

any other rights which they might have had under other sections 

of the New York Dock U conditions. 

During the course of the hearing a question was raised 

regarding the "bumping rights" of Messers Rudloff and Kloess, who 

had been prior to their promotions covered under the IT agreement 

with the Brotherhood of Railway and Airline Clerks and apparently 

had retained seniority in that union. Since that question was 

not briefed by the parties, no ruling will be made on the 

obligations of the various parties or the procedures which are 

appropriate in order for an individual to exercise such "bumping 

rights". 

Award 

The Committee finds that none of the Claimants was an 

"employee" protected by the imposition of the standard New York 

Dock conditions by the ICC in its decision approving transfer of 

assets of the IT to the N & W in Finance Docket No. 29455 on June 

19, 1981. 

Marcellus C. Kirchner 
For the Norfolk & Western 
(Concur/m) 

November 26, 1985. 


