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BACKGROUND 

On May 13, 1988, the Intermtate Commerce Coramission (ICC or Com- 
mission) in Finance Docket No. 30800 authorized the Union Pacific 
Corporation (UPC) and itm wholly owned rail carrier mubsidiaries, 
the Union Pacific Railroad Company (UP) and the Mismouri Pacific 
Railroad Company (MP), to acquire and exercise control over the 
Missouri-Kansas-Texas Railroad Company (MKT) and its carrier sub- 
sidiaries, including the Oklahoma, Kansas and Texas Railroad Com- 
pany (OW. 

In ito decision, the ICC held that the employee protective condi- 
tions set out in Me .Ypyk paC;k Rv. - c-01 - Brooklvn E 

ICC 6: (1979) 
astern 

birtrictt 360 commonly known am the pew York Dock 
conditions, were appropriaie to protect employees affected by 
this transaction. In romponse to requests by the Railroad 
Brotherhoods for additional protection, the ICC held that no 
unusual circummtanoem had been shown in this case to jumtify ad- 
ditional protection. 

Pursuant to Section 4 of the Mew mk Dock conditions, the Car- 
rier served notice upon representatives of the United Transporta- 
tion Union (Union) of Its intent to fully integrate all MKT, om 
and Galvomton, Houston and Henderson (GHLH) personnel, facilitieo 
and operations into UP operationm. The Carrier served l oparate, 
but essentially like notice for employees repremented by the 
Union in both train and engine services. For purpose8 of this 
arbitration the separate noticem will be treated as ona and the 
same notice, albeit the Arbitration Committee recognizes that the 
partiem have taken some slightly differing positions concerning 
the separate craftm or classes of morvice. 

The Carrier notice deacrlbed the manner in which consolidations 
would occur on or after September 1, 1988. This notice stated 
that in order to effect the transaction, all MKT, OKT and GHLH 
agreements would be eliminated and that both the l mployeee and 
the work covered by these agreements would thereafter be covered 
by the MP-Upper Lines Agreament. The notice also stated that the 
msniority rights of employees under the HKT, OKT and GHLH agreo- 
mente would be dovetailed into roeters provided for under the MP- 
Upper Lines Agreement, and that any prior rights understandings 
and agreements impacted by the merger would be eliminated. 

The notice almo outlined the manner in which through freight 
service in the affected areas would be changed, and designated 
those home terminals which were to be either eliminated or re- 
located. 

In its June 1, 1988 cover letter to the Union representatives the 
Carrier, among other things, @aid: 

“We look forward to commencing our negotiations on this 
notice on June 20, 1988. We believe we can reach an 
agreement which will achieve the goals of the merger and 
be beneficial to all concerned,*1 



It is noted, however, that prior to the Carrier having formally 
issued its notice on June 1, 1988, and prior to the ICC issuing 
its decision in FD 30800 on May 13, 1988, representatives of the 
Union, at the request of the Carrier, met with the Carrier on 
April 27, 1988, At such time the Carrier presented its proposed 
notice and its Operating Plan to the Union. 

Following this meeting, under date of May 11, 1988, the Union 
formally advised the Carrier that it took exception to the 
Carrier's proposed notice. In part here pertinent, the Union's 
May 11, 1988 letter reads as follows: 

"This is to advise you that the Organization takes ex- 
ception to your proposed Notice on grounds that it is 
not in compliance with the requirements of New York 
Dock. In particular, we take exception to that part of 
your notice contained in Section II reading as follows: 

(A) All him, OKT and GH&H agreemento will be 
eliminated and the employees covered thereby 
will be dovetailed into appropriate UP 
rosters. 

(B) The Agreements applicable on the former 
Union Terminal Railway Company, Missouri and 
Illinois Railroad Company, Memphis Union 
Terminal, Kansas Oklahoma and Gulf Railroad 
Company, and Midland Valley Railroad Company 
will be eliminated and the employees covered 
thereby will be dovetailed into the ap- 
propriate UP rosters. 

(C) The employees covered by Sections A and B 
above and the work performed by them will be 
covered by the appropriate UP agreements, Any 
prior rightm undermtandings and agreements im- 
pacted by thim merger will be eliminated.'@ 

The Union also requested in itm May 11, 1988 letter that meetings 
scheduled for the weekm of May 16 and May 23, 1988 be cancelled 
since it warn not in a pomition to begin negotiations at that time 
and wanted to meet with the concerned General Committees to die- 
cuss the proposed notice and the coordination of the various 
yards that were involved in the Operating Plan, 

In subsequent negotiating conferences the Carrier continued to 
pursue acceptance of the immuem covered by its proposed im- 
plementing agreement. At the same time, the Union continued to 
take exception to the notice and implementing agreements a6 
proposed by the Carrier, and sought additional protective 
benefits. In this latter regard, the Union's protection proposal 
was as follows: 

1. Certification for all employees in the involved 
seniority rosters. 

2. Length of protection based on Article XIII of the 
UTU 1972 National Agreement. 



3. Unlimited continuation of fringe benefitm for dis- 
missed employees. 

4. All involved employsee to be conmidered protected 
employees for crew consist purposes. 

5. The Carrier's proposed separation package. 

In addition to Its need to negotiate with the Union, it was 
necessary for the Carrier to also negotiate with the other labor 
unions who represented other Carrier l mployeem. One of these 
other organizations was the Brotherhood of Locomotive Engineers 
(BLE), The Carrier reached agreement with the BLE, and there- 
after sought to have the Union enter into a like agreement. 

On November 16, 1988, the Union informed the Carrier that it did 
not find the concept of the Carrier-E&E agreement acceptable. 
The Carrier then declared a negotiating impamse, and the Union, 
in turn, advised the Carrier that it would move for arbitration 
of the diepute under the F@ York Do k conditionm. The Union 
formally confirmed thim to th\ CarrierCin a letter dated November 
21, 1988. 

In its November 21, 1988 letter to the Carrier the Union, among 
other things, maid: 

"The purpose of this letter is to confirm that which we 
stated to you during the conclusfon of the negotiation 
session on November 16, 1988. Becaume of the Carrier’s 
continued Insistence that we include many item8 into an 
Implementing Agreement that are not merger related, aa 
well am the Carrier’s efforte to reduce the protection 
benefits below that which im provided in New York Dock, 
the Organieation has no other choice but to request ex- 
pedited arbitration a8 provided for In Section 4 of Ap- 
pendix III of New York Dock. Please coneider this a8 
the required request for arbitration of this dispute.@* 

Thereafter, the parties jointly eelected Richard R. Xasher and 
Robert E. Peterson to serve am an Arbitration Committee for the 
resolution of the dfmpute. 

The parties were requested to and did provide pre-hearing briefs 
to the Arbitration Committee under date of December 22, 1988 e 
Hearings in this matter were held on January 3, 1989 in Miami, 
Florida. At the hearings the Carrier was requested to provide 
additional information pertaining to the projected impact on 
labor arising from implementation of its Operating Plan in the 
manner such information had been originally presented and amended 
in itm submimrion to the ICC. This data warn received by the Ar- 
bitration Committee on January 9, 1989. 

position of the Union 

The Union acknowledged that it might be necessary to renegotiate 
certain agreements "in order to make this merger work due to the 



parallel lines involved." However, the Union took the position 
that it was not willing to negotiate concerning issues that, in 
its opinion, were not related to the merger. The Union takes ex- 
ception to the Carrier proposals which relate to the following 
issues: 

1, The creation of new seniority districts throughout 
the former MP and MKT properties by combining numerous 
existing seniority districts and dovetailing all the 
employees onto a new roster. 

2. The inclusion of some 20 different railroads in the 
implementing agreement which are not involved or related 
to the UP and MKT merger. 

3. The elimination of all the various Agreements now in 
effect and placement of all employees under the MP-Upper 
Lines Agreement. 

4. The granting of relief from crew consist agreements 
as under the MP-Upper Lines Agreement in place of the 
elimination of individual echedule agreements. 

5. The eotabliahment of interdivisional service, spe- 
cial train operations and the changing of preeent home 
terminals under the guiee of an implementing agreement. 

6. The proposed forced tranrfer of employeea off thair 
present prior rights seniority districts, 

The Union also oubmitted that in addition to the foregoing, its 
General Chairman for train uervice employees on the MKT/OKT had 
advised the Carrier by letter dated June 13, 1988 that he warn of 
the belief that the notice of June 1, 1988 failed to meet 
prescribed requirementa of the Nsw conditione for the 
following mtated reasona: 

” 1 . It ia not being adhered to in that written notice 
of such intended tranraction has not been ported on the 
bulletin boards convenient to the interested employeer 
at Dallas, Texam. 

2, Your purported notice ie vague and indefinite in 
each and every reepect to be specific concerning your 
intended operating plan. It al80 fail8 to parallel your 
notice of operation to the ICC and finally, wafi not 
served timely on thie Committee as required by Paragraph 
IV of Article I of the New York Dock." 

The Union submits that during conferences on the property it 
expressed a willingneee to negotiate an implementing agreement 
consirtent with the "Orange BookI* principles that were adopted in 
the merger of the Seaboard Air Line Railroad Company and the At- 
lantic Coast Line Company, The Union pointe out that the Carrier 
rejected such proposal. 

The Union contends that because of 1) the Carrier's continued in- 
sistence to include item in an implementing agreement that are 



not related to the merger, 2) the Carrier’s insistence upon an 
agreement similar to that which it had entered into with the BLE 
and, 3) the Carrier's efforts to reduce the protection benefits 
below those provided in New York Dock, it had no other choice but 
to request arbitration as provided for in the New York Dock 
conditions, 

The Union maintains that threshold procedural issues must be 
resolved before the Arbitration Committee may proceed to the sub- 
stantive issuer. These procedural iseues, as rtated by the 
Union, are: 

1. Third party Interests on behalf of the Houston Belt 
Terminal Railroad (HBT), Alton and Southern Railroad 
(A&S), Terminal Railroad Association (TRRA), and Chicago 
and Eastern Illinois Railroad (CLEI). The Union submits 
that representatives of employees for these carrierr 
were not provided copy of Carrier's June 1, 1988 notice 
nor have they been involved in any negotiationm concern- 
lng implementation of the transaction. 

2. The failure of the Carrier to have bargained in good 
faith, and the Carrier's seeking relief from labor con- 
tracts which have no impact on implementation of the 
transaction. 

3. The Carrier's amending the June 1, 1988, proposal 
and submitting an unnegotiated amended proposal by let- 
ter dated December 1, 1988 to only two of the involved 
General Comitteee; when in fact the General Committees 
on the Missouri Pacific (Upper Linee), MKT, OXT, KCM, 
and Midland Valley would be involved in this amendment 
to the June 1, 1988 notice. Further, the Union submits 
that this action would also have an affect on those 
propertfes that have not been included in the original 
notice as aet forth in (1) above. 

Based upon the foregoing contention8 the Union submit8 that the 
Arbitration Committee ehould conclude that the Carrier's notice, 
as amended, is procedurally defective and that the Arbitration 
Committee should further conclude that the Carrier has bargained 
in bad faith by it8 insistence upon including non-merger related 
subject matters in a mw York Dock implementing agreement. 

of the C&x&x 

The Carrier asserts that neither its notice nor its demands are 
inappropriate. It rayr that everything it needs to fully imple- 
ment the LCC decision and order in FD No. 30800 can be achieved 
"in return for New York Dock protection*' provided the employees. 

In order to fully implement the transaction the Carrier takes the 
position that: 

1. The MKT, OKT, KOG and MV collective bargaining 
agreements be eliminated: 



2. Seniority districts be redrawn to allow for im- 
plementation of the ICC-approved Operating Plan: 

3. Seniority rosters be established based on work 
equity ordering rather than prior rights: 

4. A single combination roster be established for each 
new seniority district: and, 

5. Four special train operations be established. 

Contrary to the position of the Union, the Carrier contends that 
the right to provide for implementation of the above mentioned 
matters flow from the Operating Plan that was submitted to and 
approved by the ICC during the merger proceedings. The Carrier 
argues that the Operating Plan encompasses all the functional 
areas of the two railroads’ operations and organizes the opera- 
tion of the UP and MKT into a single railroad syatom with unified 
operations, with the integration of MKT and UP functions, person- 
nel and facilities to the maximum feasible extent, in order to 
provide the best possible service to the shipping public at the 
lowest possible cost, 

The Carrier submits that: tlDarmu ch as m ICC has approved this 
Oea 9 P an t ha ntation." (Emphasis 
by the Carrier.) 

The Carrier then offered extensive argument in support of each 
article of its proposed implementing agreement. It is unneces- 
sary to here cite all of the details of those arguments, 

While the Union has raised certain procedural issues to this Ar- 
bitration Committee, the Carrier introduced what it termed to be 
‘q1ega1*8 and "secondary procedural" issues, 

The so-called legal issues are described by the Carrier as 
followm: 

"1 * Whether an ICC-approved transaction is exempt from 
the Railway Labor Act. 

2, Whether existing working conditions and collective 
bargaining agreements which conflict with an ICC- 
approved transaction may bo set aside. 

3. Whether pew w arbitrators have jurisdiction 
to disregard the Railway Labor Act and to set aside ex- 
isting working conditions and collective bargaining 
agreements in order to ensure an approved transaction is 
implemented,l@ 

It is the Carrier’s position that thmse issues have been decided 
by the ICC, the federal courts, and various arbitrators in a man- 
ner that supports the Carrier's position. The Carrier offers ar- 
gument in support of such contentions, 

The eo-called secondary procedural issues concern the Carrier's 
position relative to the Union's contentions that the notice of 



June 1, 1988 did not constitute a proper and valid notification 
because 1) the HBT, A&S and C&E1 were not included in the notice, 
2) the notice included items such as special train operations and 
seniority roster/district/ordering changes, or matters whfch the 
Cnion alleged were not proper subjects for negotiation involving 
the transaction, 

The Carrier is of the firm belief that its notice fully satisfies 
the requirements set forth in the New York Dock conditions and 
constitutes a proper and valid notification. 

The Carrier submitted that the HBT, A&S and C&E1 were properly 
excluded from its notice, The Carrier maintains that they are 
separate railroad entities and must be treated like any other 
railroads not parties to the UP/MKT merger. 

The Carrier also oubmitted that the inclumion in its notice of 
such items as the relocation of home terminals, establishment of 
special train operations and realignment of seniority districts 
are matter6 appropriate and necessary for what it says ie "the 
complete implementation of the ICC-approved Operating Plan." 

The Carrier offerred that it amended its June 1, 1988 notice as 
the result of agreements reached with repreeentatives of the 
train service employees on the formor Texas and Pacific Railroad 
(T&P) and the former Gulf Coast Lines Railroad (GCL). 

In addition to setting forth its position on all the procedural 
arguments, the Carrier offers what it says are two final argu- 
ments which it contends should put the procedursl protests of the 
Union to rest. Those arguments, 68 presented by the Carrier in 
its brief, are: 

"(1) The merits of the Organization~o procedural argu- 
ments diminish greatly when one inspects the merger im- 
plementing agreement negotiated with the Brothorhood of 
Locomotive Engineers (BLE). At no point during nego- 
tiatione with the BIZ wae the sppropriatenems of the 
Carrier's notice challenged, The A&S, HBT and C&E1 were 
not included in the notice, negotiations nor final 
agreement. Collective bargaining agreements were 
eliminated and seniority rosters/districts and ordering 
were changed. 

(2) This case should be and must be decided on the 
merits. The Carrier served a valid notice. Once the 
notice was served, the Organization would have been bet- 
ter served to negotiate rather than be concerned with 
procedure. The BLE negotiated and reached agreement. 
The UTU ehould not be allowed to avoid ito obligation to 
negotiate, to hide behind procedural objections, and to 
further delay the implementation of the ICC-approved 
merger of the UP and MKT. M 

Based upon the foregolng contentions the Carrier submits that its 
proposed implementing agreement Should be adopted by the Arbitra- 
tion Committee, 



Findinss and Opinion of $Je Arbitration Committee 

As the touchstone for these findings, the Arbitration Committee 
observes that the ICC stated in FD 30800 that it found no need to 
impose more extensive labor protection conditions than those 
found in the New York Dock conditions. The ICC in a section of 
its Decision entitled, Synctxim, described the Labor Issues as 
follows: 

"Our public interest analysis includes consideration of 
the effects of the proposed transactiona on the inter- 
ests of railroad employees. The primary transactions 
will be subject to the Few York Dock labor protective 
conditions for railroad consolidations. ,,,,, More ex- 
tensive labor protection conditions than these will not 
be imposed. It . . . . . 

The ICC continued in Betting forth its determinations relative to 
w considerations and held: 

"[W]e may tailor employee protective conditions to the 
special circumstances present in a particular catme, 
This is done, however, only if it ham been shown that 
unusual circumstances require more stringent protection. 
* * * . 

The unions meek modification to the New York Dock 
conditions, allegedly to take into account the magnitude 
and extent over time of the alteration in the work 
forces of the merging carriers. * . * . . They also ask that 
protection be afforded to non-applicant railroad 
employees, 

We find that the statutory protectiona provided in W 
&rk Do& are appropriate to protect employees affected 
by this transaction. ..I.. [N]o unusual circumstancem 
have been l hewn in this camo to justify additional 
protection. ..*.. 

Finally, the unions argue that the Commission does not 
have the authority to exempt this transaction from the 
Railway Labor Act and collective bargaining agreements. 
We disagree. The Commission has exclusive and plenary 
jurisdiction over railroad consolidations, including the 
effects on labor arising from such transactiona. This 
authority is based on several legal grounds. One 6ource 
of this authority is section 11341(a) of the Interstate 
Commerce Act, 49 tJ.S,C, 11341(a), which .,... exempts 
Commission-approved mergers from the Railway Labor Act). 
The self-effecting exemption enables the carriers to 
implement not only the legal and financial, but also the 
operational aspects of the transaction upon 
conoummation, without the need to apply to courts or 
labor unions (except as required under the labor condi- 
tions we impose) for authority to do so, Any other 
result would render the exemption, as well am Commission 
approval of a transaction, meaningless. We see no 



reason to speculate on the practical effects of ex- 
clusive Commission jurisdiction in this transaction, 
mince the parties will have the opportunity to resolve 
differences through negotiation and arbitration or seek- 
ing further guidance from us on specific problems.tt 

The above language leads this Arbitration Committee to reach two 
general conclusions. First, the ICC did not view the nature of 
this particular merger as one which required any special condi- 
tions insofar am the employees' interests were Concerned. The 
underlying thrust of the ICC's pronouncements at pages 8 and 80- 
82 of its decision make it clear that the Commission viewed the 
labor-management aspects of the merger to be very @'normal" or 
nordlnary.l* The ICC gives no indication that this merger had any 
special labor-sanagement aspects or required that there be any 
Hunumual~ provimions contained in a negotiated or arbitrated im- 
plementing agreement. 

Secondly, this Arbitration Committee finds no reason to discuss 
the guestlon of the preeminence of the Interstate Commerce Act 
vie a vis the Railway Labor Act. That quertion Is one that is 
properly remolved in other forums, and, more importantly, we do 
not find that the Commission's decision requires this Committee 
to do anything more than establish a standard implementing agree- 
ment in the context of the not Munusual circumstancesfit of this 
merger. 

In our view, the reason an implementing agreement was not at- 
tainable on a voluntary, collectively bargained, basis was due to 
the fact that both the Carrier and the Union inmimted on remain- 
ing firm throughout the handling of this dispute on a number of 
so-called *legalH and/or "proceduralW issuer, 

The unyielding and uncompromising positions of the parties is 
evidenced on the one hand by the CarrierIm unrelenting demand for 
extensive raliof from varied work rules and in its insistence 
that much change6 had been mandated by the ICC by its approval of 
the Carrier's Operating Plan. On the other l ide, the Union's 
resistance is revealed by the sharp focus of attention that the 
Union gave to procedural issues and its insistence on benefits 
that far exceeded the standard levelm and durations of protection 
typically afforded to employees under Hew York Dock I 

In order that the parties may properly and promptly return to the 
"New York Dock bargaining table, ** the Arbitration Committee will 
make findings am to which mubject matterm fall outride the scope 
of our perceived undermtanding of an ordinary New York Dock im- 
plementing agreement. We are, therefore, diracting the parties 
back to the bargaining table because we recognize that their 
broader desires would be better served by ume of their con- 
siderable skills and expertise in collective bargaining to reach 
the tmnnm of a voluntary implementing agreement. After all, the 
parties are sensitive to their own critical needs. They are 
uniquely l guipped, by direct past association with merger-related 
matter8, to understand how such concerns may best be resolved 
through the give and take of collective bargaining. 

If either one or both parties insist on staying the past course 



of action, then each will have to contend with both the bitter 
and the better of an arbitrated disposition of the dispute. This 
Arbitration Committee expects that such ultimate action will not 
be found to be necessary. Surely it must be recognized that 
neither side can hope to obtain through arbitration non-merger 
related benefits, either in the form of relief from work rules 
not directly merger-related or in the form of additional protec- 
tive conditions which go beyond the parameters of the Pew York 
Dock conditions. 

ISSUES THAT FRUSTRATED BARGAINING 

. The Interstate Commerce Act v, The Railwavabor Act 

As noted above, this Arbitration Committee finds that this issue, 
characterized as a "legal" issue by the Carrier, is not properly 
before US in the context of an ordinary Hew York Dock implement- 
ing agreement. 

This Arbitration Commltteo is cognizant of ths present state of 
the law concerning the interrelationship of these two federal 
statues. However, we find no direct conflict before us regarding 
the applicability of one statute vi8 a vie the other. 

Ths Union at the hearing, conceded that "Where there are terminal 
consolidations, the predominant Carrier's agreement should apply, 
we recognize that." The Union has not maintained that all Mm, 
OKT and GH&H employees "carry their agreements with them" nor has 
the Union challenged ths general applicability of the Interstate 
Commerce Act to the merger transaction. 

It is the Arbitration Committee's understanding that the "legal" 
issue of the preeminence of one federal etatuts vi8 a vi6 the 
other did not frustrate the speedy negotiation of implementing 
agreementa with thirtson (13) other crafts on the property. 
Thus, wo find that this “issue4’ has no place in the New York Doc.& 
negotiations In this cam. 

8. Carrier Notice 

The Union asserts that the Carrier has failed to serve or post 
payIrrwritten notice of itr intended transaction pursuant to Ar- 

Section 4, of the pre York Dock conditions, 
maintaiL: 

The Union 
1) The notice as Ierved by Carrier on June 1 1988 

was vague and indefinite: 2) The notico had included gbneral 
committees of adjustment for the Union not affected by the trans- 
action and, at the same time, the notice had excluded other en- 
tities which the Union holds to be properly involved or affected 
by the traneaction; 3) The Carrier had wrongfully assumed a 
right to amend the notice on December 12, 1988 to provide a crew 
consist modification exclusion; and, 4) The notice had not been 
properly posted at the Carrier's Dallas, Texas facility. The 
Union therefore contends that the Carrier should be directed to 
serve a proper go-day written notice before proceeding with the 
transact ion. 

These contentions by the Union are found to be lacking in merit. 



The notice as served was not inconsistent with the requirements 
of Article I, Section 4, of the Be York Dock conditions AS 
raquirad by such provision@, the n%ice contained a full and 
adequate statement of the proposed changes to be affected by the 
transaction and included an estimate of the number of employees 
affected by the intended changes. Further, the fact that the 
notice included items which the Union contend6 are not directly 
involved or related to the transaction, does not conrtitute suf- 
ficient cawe to hold the notice to be improper. 

The record reflects that the Carrier made a good faith effort to 
notify all concerned employees and union reprementativeo regard- 
ing its plans to implement the transaction. The Union 'rn conten- 
tion that the notice wa6 defective is lacking in merit, 

The argument which the Union offers on behalf of employe~r of the 
HBT, A&IS, TPPA and C&EI, which it sayo have wrongfully been ex- 
cluded from the Carrier notice, must be weighed in the light of 
their participation in the ICC hearings. The ICC did not find it 
appropriate to provide notice to l uch l ntitiec. 

The Arbitration Committee further concludes that the Carrier's 
notice wa6 not rendered defective, as the Union contends, because 
the Carrier amended that notice am the result of reaching partial 
agreement with two of the concerned General Committees of the 
Union. The purpose of the notice is to timely advime employees 
and their reprerentativee 
transaction. 

of the intent to implement the 
That purpose wa8 neither undercut or nullified by 

the fact that the Carrier amended its notice, 

The Union complained that the notice warn not properly posted at 
Dallas, Texas. The Union offered insufficient evidence to sup- 
port this contention. In any event, there io no question that 
the Carrier properly provided registered nail notice to the rep- 
rerentativer of the employees and no prejudice occurred to the 
Union or the employee6 it reprements becaure of the alleged 
doficisncies of the notice. 

Based upon the foregoing reasons, the Union's protests concerning 
the Carrier's notice are found to be without merit. 

c. The Carrierlo Oueratinu Plan 

The Arbitration Committee doer not find that the ICC ha8 mandated 
implementation of the Carrier'@ Operating Plan irremective of 
appropriate consideration of other immuem, l uch as labor 
negotiations, The Operating Plan, at page 13, provides: 

"The Operating Plan alro conriderr the impact of phased 
gains in operating efficiency. Due to the time required 
to complete . . . . and to negotiate labor agreements, com- 
plete coordination and consolidation of operations will 
not occur immediately upon approval.8t 

Further, the Operating Plan, at page 2, states: "The overall 
objective in planning consolidated operations wa6 to integrate 
MKT and UP functions, personnel, and facilities to the maximum 
feasible extent, .,..I( 



It is obvious, therefore, that the Carrier recognized that in or- 
der to implement its Operating Plan it was obliged to negotiate 
on matters that concerned appropriate or necessary changes in 
collective bargaining agreements, such as seniority integration, 
changes in home terminals, interdivisional service, and the 
operation of special trains, including the modification of crew 
consiet rules. 

L'he Elimination of All MKT. OKT aa M&H weemenu 

The Carrier has proposed that all MKT, OKT and CH&H agreements be 
eliminated and that the remaining effective collective bargaining 
agreements governing rates of pay, rule8 and working conditions 
shall be (1) the former MP-Upper Lines: (2) the Texas 61 Pacific 
Railway (including sub lines): and, (3) the Gulf Coast Lines, 

The Carrier submits that the three agreements which it proposes 
be the Bole controlling agreement8 are the predominate collective 
bargaining agreements currently in effect on the overall ter- 
ritory comprehended by the Carrier's Operating Plan. The Carrier 
says that the totality of the restructuring and integration of 
the work covered by the MKT, OKT and GH&H agreement8 is so com- 
plex and, In many cases, the work would be so imposelble to iden- 
tify po8t-merger, that it would 8imply be imporoible to continue 
to apply the collective bargaining agreements it seek8 to 
eliminate. 

The Carrier also seeks to eliminate a number of agreements which 
involve railroad8 that it says are no longer in existence or to 
integrate those agreement8 into the three agreements it would 
retain, The Carrier refera to the elimination of these agree- 
ments as 'Ia housekeeping chore." 

Thie Arbitration Committee does not que8tion the Carrier'8 con- 
tention that there is a need for current agreement. to be 
modified, which would facilitate implementation of the opera- 
tional aspects of the transaction. However, the record is devoid 
of any evidence supporting the precise nature of such need, let 
alone the complete elimination of the collective bargaining 
agreement8 of the WKT, OKT and GHCH. In the opinion of this Ar- 
bitration Committee, while the Carrie86 proposal might eliminate 
some administrative problem8 associated with the continued ap- 
plication of the referenced agreementr, there is no svidenco in 
the record to e8tablirh that there cost raving8 were factored 
into the Operating Plan or pre8ented for the ICC's consideration. 

If the Carrier firmly believe8 that current collective bargaining 
agreements, which it seeks to eliminate, are millstone8 which 
prevent it from achieving its goal of becoming what it say8 would 
be “the most competitive and efficient tranrportatlon mode in the 
territory affected by the merger,” or, "the mo8t competitive 
transportation force in the Involved corridor,*q it has the right 
to seek change through negotiation and the orderly procedures of 
the Railway Labor Act. We do not see that it has the right to 
have all such agreements declared null and void by simple reauon 
of the fact that the ICC authorized a transaction. 
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As to the agreement6 which the Carrier desires be declared of no 
force or effect since the properties are said to be sither no 
longer in existence or no employees are presently covered by such 
agroomonts, these are matters which the Carrier may pursue in 
direct negotiation with the Union or with the National Mediation 
Board in a mannor consistent with that Board's rules. 

Accordingly, ths Arbitration Committso conclude6 that the 
Carrier's proposal to complotsly l liminats existing Collective 
bargaining agresmsnts is not a mandatory subject of bargaining in 
the context of these )bw YQLb Do& negotiations. 

The Carrier has proposed that concurrent with implementation of 
lte proposed elimination of XXT, OKT and GH&H labor agreements 
that the seniority standing of l mployses coversd under those 
agreements be integrated into eleven (11) proposed seniority 
romtws. It 8ayk3, except for very minor changes, that thio a~- 
tion would permit existing UP seniority territories to remain 
virtually unaffrctsd as to geographical definition and would al- 
low for implamsntation of its Operating Plan. 

There is no qusstion that this change in seniority could rspro- 
sent a major rsallocation of forces. It would rsquirs an 
unspecified number of l mployses to be force transferred from 
their present or prior rights wniorfty districts to positions on 
new seniority districts, 

In the context of the Carrier's Operating Plan, which con- 
tsmplatas the abandonment of approximately 325 miles of track, 
over an operating syetem that exceeds 3,100 miles of track, and 
ths potential adveree affect upon 426 train service employees out 
of a complomsnt of approximately 3,000 train service employees, 
the Carrier's proposal to roarrange seniority would appear to un- 
nsceosarily force the transfer and rslocation of l mployses 
remotsly concerned or completely removed from the involved 
transaction. 

Since thir Arbitration Committee finds the Carrier proposal for 
the rearrangomsnt of forces to be be overly broad, beyond the 
obligations and protections provided in the flew York Dock 
ConditiOn6, ths Carrier proposal should be withdrawn from the m 
w Dock nsgotiations. 

Thorsfore, this Arbitration Committee concludes that the 
wholesale rearrangomont of l mniority for employees represented by 
the Union is not justified in the context of the limited scope of 
this transaction. Nevorthsloss we would recommend to the parties 
that they work cooperativsly in developing the necessary rear- 
rangement of seniority rights whrro cartain changes are 
implemented, such as the consolidation of terminals. 

F . Special Train Ouerations and Changes in Home Terminals 

The Carrier desires to establish special train operations, which 
would essentially call for the creation of interdivisional rrerv- 
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ice runs. The Carrier's intention in this regard is contained in 
its Operating Plan as presented to the ICC. 

Thio Arbitration Committee has no reason to conclude that the ICC 
had intended that the Carrier would have a unilateral right to 
establish interdivisional service and circumvent agreed-upon or 
recognized procedures for attainment of ouch service. Here, it 
is to be noted that creation of interdivisional service is not 
something which the collective bargaining agreements prohibit. 
Rather, current agreements provide an orderly manner and 
reasonably expeditious means by which such servics may be imple- 
mented and myriad problems rmolved: such agrsomcnts include 
final and binding arbitration provisions should such action be 
necessary. 

Such issus will, therefore, be remandsd for direct negotiation 
between the parties pursuant to the guidelines contained in ex- 
isting agreements for the sstablishment of interdivisional 
service. 

G. The Ca3;rier - BLE Imnlementing Agreemeaf; 

The Carrier proposition that the Implementing Agreement which It 
has entered into with its employees represented by the BLE be Lm- 
possd upon the Union does not represent a viable resolution to 
the dispute, in this Committee's opinion. That Agreement was 
achisved through voluntary collective bargaining. The Carrier 
and the ELF recognized in executing the Agrrsmsnt that they had 
negotiated conditiona which differed from those which might be 
properly implemented under New York Dock conditions. 

While ths BLE Agreement may contain changes which ths Carrier 
finds appropriate to conduct a more efficient operation of merged 
services, such agreement must neverthelass bo rscognized as the 
product of voluntary collective bargaining that reached beyond 
the parameters of the pew York DOG,& conditions. Evidence of this 
is found in the preamble to the Carrier-BLE Agrssmont, whereby it 
is stated a6 follows: 

"The parties acknowledge that the provisions of this 
Agreement, though different from the provisions of Nsw 
York Dock, satisfy the Interstate Commerce Comrnission~s 
imposition of labor protective conditions in Finance 
Docket No. 30,800. Further, the provisions of this 
Agreement constitute a valid sxchango of benefits and 
obligations. For every additional benefit receivrd by 
the Carrier or the employee there is a corresponding 
obligation accepted by ths Carrier or the smployes. 

Finally, the parties hereto, in kseping with their 
mutual good faith efforts to reach agreement on all the 
issues covered by this Agreement and in view of the na- 
ture of some of the tenne of this Agreement, understand 
&hat W A-t is athout Prejudice to the mosi- 
tions c?f either party reaardins the mzower asslication 
gf New York Dock conditions, and is not to be cited by 
anv Partv in anv other Droceedina as an example of the 
proDer aoolication of the New Yprb__Bock conditions or 



my other protecti 
bitration Committee') 

conditions." (Emphasis by the Ar- 

Despite the foregoing understanding relative to the conditions of 
the Agreomrnt 
proceeding, 

not being cited by any party in any other 
the Carrier and the BLE entered into a separate tet- 

ter of Vnderotanding which stated the following: 

@*This refer6 to our negotiation8 of the UP/MXT merger. 
In the preamble to the Agreement dated this data, as 
well at-a Article VIII(D), the parties exercised certain 
limitations upon the precedential effect of the 
Agreement, It wa8 underotood, however, that ouch 
limitation did not preclude the Carrier from referring 
to the Agreement in other MXT merger proceedings a8 an 
example of fair snd l 9uitablo consolidation of 
operations, eeniority territories and rootere," 

Cnder the circumstance8, It is apparent that contrary to the 
Carrier'8 contention that the terms of the BLE Agreement do not 
90 beyond New York Dock condition8, the Carrier has expressly 
recognized the *'extra-territorial reach" of its agreement with 
the BLE. 

The Carrier can be juctifiably proud of implementing agreements 
it ha8 negotiated with other labor unionr. However, the fact 
that the Carrier ha8 an agreement with another organization, 
which it find8 to be deoirable, did not persuade the Union, and 
does not perruade this Arbitration Committee that that agreement 
must be applied in the Instant ca8e, While the Union could 
voluntarily accept any agreement 8imilar to the BLE Agreement, it 
is not obligated to do so under Few York Docb . 

H. Impact !&on Employees of Carriers or Tenninal Con!&&~iss Not 
party to These Proceeainga 

The Carrier's Operating Plan a8 filed with the ICC, oat forth the 
manner traffic would most likely be rerouted. It i8 evident from 
such presentation that there will be 8ome impact on traffic which 
is to be routed over or through certain jointly owned facilitier 
and that 8ervices at a number of locatione will be affected. 

In it8 Decision, the ICC, in a me&ion titled, Svnoo&, among 
other things eaid: "Although we expect the proposed transaction 
will aleo produce BoxnaB financial ben8fit8 for the COn8Olidating 
carrier8 that are purely transfers from competing carriers, these 
private benefit8 have not been con8idered in our analysis of the 
public benefits of the consolidation." 

Accordingly, thio Arbitration Committee cannot presume to make an 
anticipatory judgment that employees of terminal companies which 
were not made a part of the ICC hearing or determination will 
necesearily be affected by the proposed transaction or the Car- 
rier Operating Plan. It will have to be left to another time and 
another proceeding either before the ICC or another arbitration 
board to make a determination on such matter. 
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I. Additional Protective Benefits and Transfer poling 

The Carrier ha8 offered th8 Union benefits which it rubmits are 
protections that far exceed the provisions of the Mew York Dock 
conditions insofar as eligibility for separation pay and reloca- 
tion allowance8 are concerned. Th888 additional benefits come 
with a price tag, principally, a rule to force surplur employees 
to cover open poritione beyond those po8itions which may be 
msrger-related, 
another, 

and to relocate from one reniority district to 
with the goal of limiting the need to hire employeeo. 

There is no question that the Carrier offer8 jurtification from a 
general operating or business rtandpoint for it8 deaired course 
of action. However, the fact that the Union doe8 not find the 
Carrier offer to be advantageous to the employee8 it represents, 
while another union did, i.e., the BLE, will not be viewed by 
this Arbitration Committee a8 8ufficient ba8i8 to hold that the 
conditions of much benefit8 8hould be impo8ed upon the Union. 

Since 8UCh protective benefits and right8 of transfer appear to 
go beyond the rcope of the New YQ& Do& condition8, they are 
not, in our opinion, 
plementing agreement. 

a proper 8ubject for this arbitrat8d im- 

In a 8omewhat same manner the Union ha8 proposed a number of 
protective benefit8 and condition8 which al8o reach beyond the 
scope of the Hew York noti conditions, namely: 

1. Certification for all employee8 in the involved 
8enlority ro8tere. 

2. Length of protection ba8ed on Article XIII of the UTU 
1972 Nation81 Agreement. 

3. Unlimited continuation of fringe benefit8 for di8- 
mi88ed l AplOyaa8 . 

4. All involved employee8 to be considered protected 
employee8 for crew COn8i8t pUZJJO8e8. 

5, The Carrier’8 proposed separation package. 

All of the above-mentioned matter8 repre8ent employee protections 
which exceed tho8e provided for under the ICC impored pew m 
m COnditiOn8, and therefore the Arbitration Committee would 
not impose such obligation8 upon the Carrier. 

While thi8 Arbitration Committee ha8 focused, at length, upon 
those issue8 which we believe should be rexnoved from the bargain- 
ing table, wo recognize that we have not addreesed the rpecificr 
of $hoee item8 which 8hould be included ln an implementing 
agreement. We have purporefully dona 80; rince we do not believe 
that the partier have availed themselves of a fair opportunity to 
negotiate a etandard New York Dock implementing agreement. 



We would further observe that both the Carrier and the Union are 
staffed with representatives who possess considerable expertise 
In negotiating standard implementing agreements applying standard 
benefits, protections and obligations customarily contained in 
ICC imposed protective arrangements. In our opinion, the parties 
deserve such a fair opportunity to negotiate such a standard 
agreement and thus we we will remand thie dispute to the property 
for that purpose. 

The Committee is optimistic that with the removal 02 the above 
identified negotiating roadblocks, the parties will bargain 
realistically and in good faith to voluntarily reach a valid im- 
plementing agreement conristent with the Hew Ym Doc& conditions 
within thirty (30) daya from the date of these findings. 

In the event the parties fail to reach such agresment within the 
time limit set forth above, then either party may petition this 
Arbitration Committee to impose an implementing agreement. 

In this latter event, the Arbitration Committee directs that each 
party submit a detailed proposed Implementing agreement which it 
believes most fully complies with the guidelines which we have 
provided and the standard requirements of the pew Y k Dock 
conditionr. Each party’s propor;ed implementing agreeman~huet be 
rupportod by a brief narrative jurtification, no more than five 
pages in length. The Arbitration Committoe will then promptly 
issue an Implementing agreement consistent with the proposals, 

AWARD: 

The Question at Issue is disposed of ae met forth in the above 
Findings. 

Richard R. Rasher 
Arbitrator 

Robert E. Paterson 
Arbitrator 

Philadelphia, PA 
February 14, 1989 


