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B 

In January 1988 the United Transportation Union (UTU or 

Union) and the $00 Line Railroad Company (Company or Carrier) 

agreed to arbitrate two (2) issues in dispute concerning the 

interpretation and application of the Soo-UTU Employee Protective 

Agreement (EPA), effective July 1, 1985. Article II, S 13 of the 

EPA incorporates by reference arbitration procedures set forth in 

Article I, 8 4(l)-(4) of the New York Dock Conditions (NYDC) 360 

ICC 60 (1979). The Parties jointly designated Dana Edward 

Eischen to serve as Neutral Referee to hear and decide the 

questions at issue in this arbitration. 

A hearing date originally was jointly established for April 

29, 1988 at Washington, DC, with exchange of pre-hearing briefs 

and reply briefs prior to that date. The Parties jointly 

adjourned that hearing, sine gls, due to supervening litigation 

of related issues in the United States District Court, Northern 

District of Illinois, Eastern Division. Thereafter, in January 

1989 the Parties resumed arrangements for these arbitration 

proceedings and, following exchange of pre-hearing briefs and 

reply briefs, the hearing was held at Minneapolis, Minnesota on 

April 6, 1989. 

Both Parties were represented by Counsel at the hearing and 

afforded full opportunity to present oral and documentary 

evidence in support of their positions. The record was held open 

for receipt of additional information and precedent decisions, 

with closing of the record in mid-July 1989. The Parties jointly 
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stipulated to a relaxation of the time limits set forth in the 

NYDC procedures. 

QUESTIONQ Pip lSSU& 

The Parties jointly stipulated that the following questions 

are presented for determination by the Neutral Referee in this 

arbitration proceeding: but that the question of remedial damages 

or liability, if any, is not before the Neutral Referee for 

determination at this time. Moreover, the Parties stipulated 

that the following two (2) questions are independent of one 

another and require separate answers, even though some of the 

evidence and arguments may be similar: 

1. Is the sale and implementation of that sale of the Lake 
States Transportation Division by the Soo Line Railroad 
Company to Wisconsin Central Limited a "Transaction" as that 
term is defined in the Employee Protective Agreement for 
employees in service as Trainmen, Yardmen and Conductors on 
the Soo/Milwaukee Operating System represented by the United 
Transportation Union effective July 1,1985? 

2. Do gross ton miles in the decline in business formula in 
Appendix 3 of the above Agreement exclude ton miles 
attributable to portions of the Soo which the So0 sold to 
Wisconsin Central Limited? 

EMPLOYEE PROTECTIVE AGREEMENT 

This is an agreement between Soo Line Railroad Company, 

The Milwaukee Road Inc. and employees represented by the United 

Transportation Union (UTU) in service as yardmn, trainaon, and 

conductors. 
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The purpose of this agreement is to provide pursuant to 

49 U.S.C. Section 11347 of the Interstate Commerce Act, as 

amended, for fair and equitable arrangements to protect the 

interests ot employees adversely affected by the proceeding 

known as Finance Docket 28640 (Sub. No. 964) r and to provide for 

expedited changes in services, facilities, operations, seniority 

districts and existing collective bargaining agreements to 

enable the expanded railroad system created by the Soo Line’s 

acquisitioti OL the Core Assets of the Milwaukee Road to be 

operated in the most efficient manner, as one completely inte- 

grated railroad. 

ARTICLE I 

Definitions. Whenever used in this agreement unless its 

context requires otherwise: 

(a) ‘Railroad’ means the Soo Line Corporation and its 

subsidiaries or affiliates, either before or after the 

acquisition of the Core Assets ot the Milwaukee Road. 

(b) “Rilvaukee Road. means the Estate of the bankrupt 

Chicago, Milwaukee, St. Paul and Pacific Railroad Company. 

(c) Yore Assets. means the property acquired by the 

Railroad from the Milwaukee Road on February 19, 1985. 

(d) Qmployse’ means a person with an employment rela- 

tionship with the Railroad or Wlwaukee Road, as of February 

19, 19Rf, including an employee dismiraed and later reinstated 

vi th seniority unimpaired, whose rates of payI rules and 

working conditions ace subject to the UTU’s schedule agreement. 
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1s) ‘Transaction’ means a change in operations, services 

or facilities of the Railroad arising from or growing out of 

the Acquisition. 

If) -Protected Employee* means an Employee of the Rail- 

road or the Rilwaukee Road who had an employment relationship 

on February 19, 1985, with either the Railroad or the Milwaukee 

Road (including such Employees who are furloughed or on leave 

of abrence with right to return to service) and who performed 

Compensated Service for either carrier within the twelve (12) 

calendar month period of February, 1984 through January, 198St 

provided, however , that any employee who did not perform 

Compensated Service within said 12 month period by reason of 

being out of service due to injury, illness, discipline, leave 

of absence for military service, or official duties with the 

Railroad or UTU, and who are subsequently returned to service 

with full seniority, or any Employee with a seniority date 

prior to April 1, 1978, and who was in active service on lines 

east of the Milwaukee Road on January 31, 1982, shall be a 

Protected Employea. 

Reployees furloughed or on leave of absense for reasons 

other than those specified horein shall be entitled to 

applicable benefits under the New York Dock Conditiona if 

entitled thereunder. 

(g) ‘Acquirition’ means the acquisition on February 19, 

1985, of the Core Assets of the.Milwaukee Road by the ReilrOdd 

pursuant to the Order of the Reorganization Court entered 

subsequent to the ICC proceedings referred to above. 

l t l 
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ARTICLE II 

1. Af tat February 19, 1985, all EmplOyeeS of the 

Milwaukee Road are Employees of the Railroad, and are no 

longer subject to Wilwaukee Road Wage Reduction provlaiona. 

2. After the effective date of this agreement, l o long 

as a Protected Employee is unable in the normal exercise of tha 

Employee’s l eniocity under existing agreamenta, ruler or pcac- 

then, to obtain a position producing Compensation equal to or 

exceeding that Protected Employee’s monthly Job Security 

Allowance, the Protected Employee shall be entitled to a 

monthly guarantee payment equal to the difference between 

Compensation received for the month and the Protected 

Employee’ a Job Security Allowance (partial aontha shall bo 

calculated on a pro rata baafaIr provided, however, that the 

Protected tiployee’a Job Security Allowance due in any month 

shall be reduced in an amount equal to SO8 of the amount by 

which total Compensation for the preceding 12 months has 

exceeded total Job Security Allowances due during the same 

period. Until a 12-month history exists, actual existing 

months shall be used. 

l l t 

10. The right of Protected traployeea to l Job Security 

Allowance shall be reduced due to a decline in business as 

determined by the formula established by Appendix 3 hereto. 

Those Protected Employees whose benofita have been reduced will 

have them restored I,n accord with the same formula. 

. l l 
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12.(a) When the Railroad contemplates that effectua- 

tion o,f a Transaction may cause the dismissal or displacement 

of Employees or rearrangement of forces involving such 

Employees, it shall give at least ten (10) days written notice 

of such Transaction by posting a notice on bulletin boards 

convenient to the interested Employees of the Railroad and by 

sending certified mail notice to the duly authorized General 

Chairman of such Employees. Such notice shall contain a full 

and adequate statement of the proposed changes to be effected, 

including an estimate of the number of Employees of each class 

affected by the intended changes. 

(b) At the request of either the Railroad or the repre- 

sentatives of such interested Employees, negotiations for the 

purpose of reaching agreement with respect to the application 

of the terms and conditions of this agreement shall commence 

immediately and continue for not more than twenty (20) days 

from the data of the notice. Each Transaction which may 

result in a diaaiaaal or displacement of Employees, or 

rearrangement of forces involving such Employees, shall provide 

for the selection of forces from a11 Employees involved on a 

basis accepted as appropriate for application in the. particular 

case and in accordance with Section 3 of this Article II, and 

the permanent assignment of Employees made necessary by the 

Transaction shall be made on the basis of Section 3 of this 

Article II. If at the end of the twenty (20) day period there 

is a failure to agree, any party to the dispute nay submit it 

for resolution in accordance with the pcoceducea set forth in 

Section 13 of this Article. 



(c) Notwithstanding any of the foregoing provisions of 

this Agreement, at the completion of the applicable notice 

period provided for in paragraph (a) above, the Railroad may 

effectuate the changes proposed in the transaction whether or 

not an Agreement has been reached on the terms of the 

applicable Implementing Agreement. If a proceeding under 

paragraph (b) of this section results in displacement, 

dismissal, rearrangement, etc. other than as proposed by the 

Railroad at the time of the Transaction, pending the outcome of 

such proceeding, all Employees affected by the Transaction 

during the pendency of the proceeding shall be made whole; 

l l l 

16. At the time adversely affected by any Transaction, 

any Employee, including .an Employee who has returned from leave 

of absence for Northeastern Illinois Regional Commuter Railroad 

Corporation, who is a dismissed or displaced employee as those 

terms are defined in the New York Dock Conditions, may make a 

one time election to receive the payments to which he or she 

would be entitled thereunder, in lieu of a Job Security 

Allowance or any other payment hereunder) provided, however, 

such New York Dock payments shall be subject to the following 

modifications: 

(a) The Employee shall not be required to exercise 

seniority to a position at a work location that would require a 

Change of Residence in order to continue eligibility for 

payments. 

(b) The Employee shall not be entitled to any moving 

expense, Relocation Allowance or other’payment for any Change 
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of Residence that is not approved in writing in advance by the 

Railroad. 

(c) The Railroad, at its discretion, shall have the 

right to require any dismissed employee, or displaced employee 

who has not achieved 608 of his or her displacement allowance 

in each month of the three consecutive calendar months 

immediately preceding receipt of notification to relocate to a 

work location selected by the Railroad, in which event the 

Employee will be entitled to a Relocation Allowance. 

If after receiving a Relocation Allowance hereunder, a 

Protected Employee voluntarily elects to exercise seniority to 

a work location other than that to which the employee was 

relocated, the Protected Employee shall be deemed to have 

earned compensation based on the earnings which the Employee 

could have made at the work location to which he or she was 

relocated or the work location to which the Employee voluntarily 

transfers, whichever is greater. 

(d) The Employee shall be entitled to refuse the 

transfer and elect one of the alternativea established by 

Section 11 hereof. 

(e) The original claim made under the New York Dock 

conditions shall be presented in writing to the Railroad within 

120 days of the effective date of the Transaction or shall be 

absolutely barred. 
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provided, however, in no event shall any Employee be entitled 

to any payment of an amount greater than his or her Job 

Security Allowance. 

13. In the event the Railroad and its Employees or 

their authorized representatives cannot settle any dispute or 

controversy with respect to the interpretation, application or 

enforcement of any provisions of this agreement, it may be 

referred by any party to an arbitration board for resolution in 

accord with the provisions of Article I, Section 4(l)-(4) of 

the New York Dock Conditions. 

l c l 

APPENDIX 2 

NEW YORK DOCR 

AfPERDIX III 

Arbor protootlro aondltlonr to be Lpoaod In railroad 
tr*nrutlonr prrwne to 4) C.S.C. 11343 fi fOcrO?lJ we- 
tiema s(2) and S(3) or the Inborrtato Cornme 
for traekqe rlahtr an4 loare propooalr whloh m-o b;lna eon- 
rldord l lrorhoro. or0 l m lollwr: 

l l l 

1. - - (a) Each rrllmd 
cmtooglating a transaotion uhloh lr rubJ*ot tn thrro oandl- 
tlonr and may pwro tbo dimlrrrl or dlsplaorrnt ol any am- 

or r*arran*ront of foruor rball glvo It loart nlnoty 
!:8’f$ nlttoa notleo of ruob l&dod trrnrabtion by poet- 
ins l aotloo o 
l aployooa ol t k 

ballotia boarda oonronloat tn tbr intorortod 
l rollroad asd br rondlag rylrtorod mall notioo 

to tho roprorontatlros ol woh lntoroatod rplnyoer. Such 
notloo shall ooataln a full and adaquata stabmoM ef tho prb 
pnaod ohmsor to bo l frootod by ruob tr~ns~otlon, laoludln8 w 
estlrmto ot tbo nwbor or rployeor et wok 01~s rffootad by 
tbo latoedod obaagor. Prior to ooaruvtlon tho partlam rball 
noaotlato la tho fo1leelsS nonor. 
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Ultblo flro (9) ds~8.fra th. dstm of rwoipt of notloo, 
l t tb0 roqooOt 0r l ithor tbo rsilroad or rOprOrO0t0tivOr or 
swb lntwosted rp10~00#, . plsoo oh.11 b. JJlJetJd to bold 
noaetirtloms for the purpe.. of roiohl.. s~nsssnt with rOJpOOt 
to )pplloatlon of the tom ona oonaltloao of tbls sppondls. 
an4 tboso q ~otlstlons shall oomenoo lmmedlrtalr ChmroJftSr 
#ad oootlnuo ror st 100st thirty (30) dJrJ. Lob t J;f:;tt; 
vhlob s., rootit lo . dl.ml...l or dlsp1.oro.t Or I, 
0~ roarrlo*woot or rom08 , oh.11 prwldo ror Lb0 solootlon 
or romos Cram sll rploroos lnrolrod on J bralr soooptad .J 
JpproprlJto ror Jpplloatloo la tho portloulor 0.~0 snd aot 
.soi(moot ol rplo~oos 8ado .oo.~~.r~ by tho tmnssotlan 
shall bo udo OII tbo bssls of an sgroomoat or doolslon Und*r 
thl. oootlos 8. II st the oad oC thirty (30) dJyJ Char* ia l 
folluro to aaroo, l ltbor party to thr dlrputo so7 Jubbrit it 
for sdjastmoot in rooordosoo ultb the Collmln( proOodu?o.: 

(1) Ylthlo flvo (3) doyo Cra the roquoot 
ror srbltrstlor tbo partloo sh.11 srloot s noutrsl 
rotrroo ssd ln thowoattboy sro unsblo to .(r.o 
within mid Mo ($1 days upon tbo solrotlon of 
said rolwao than tho I.tlon.1 Modistlon Oowd 
.holl lomrdl.toly Jppooiot J rerorro. 

(2) lo latrr thJn tuontl (20) dJys srtsr 
a rwferme hss boon dsJl~nJtod s howin on 
tho dlsputs Sk.11 oannoo. 

131 rho doolslon er tho rofwoo .h.ll b. 
Clnol, binding snd conoluslro snd Sk.11 bo 
rondored vlthln thlrtr (301 days rra tho 
couJnoomJnt ar the berrln# or th8 dispute. 

(4) IbJ sslrr~ and l xponsos or Cho ro- 
rsroo skall bo barn* qurlll by the psrtln. 
to tho proooodin(l sI1 other l sponsos JhJll 
bo psld by tho party l.ourrln# thee. 

(b) Ilo ohJn6o 1Q oporrtionr, SOrTlOos, frollltlrr, nr 
l qulpeoot ohall bdour until mar sn s~roomont 1s rrsohrd nr 
the doolslon of s r0f.P.. has born ronderod. 

Appendix 3 

DECLINE IN BUSINESS 

The total gross ton milea in freight and passenger serv- 

ice on the dailroad and the Hilvaukea Road for each month shall * 

constitute the monthly business level. The total gross ton 

miles in freight and passenger service on the Railroad and the 

Uilwaukee Road in any month during the 12 Calendar month period 

of February, 1984 to January, 190s. inclusive, shall constitute 
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the minimum monthly business 10~1 for that calendar month. If 

the Railroad abandone linee subsequent to February of 1985, the 

minimum monthly business levels tor each month rhall be reduced 

by the amount of gross ton miles attributable to traffic origin- 

ated or terminated on the abandoned trackage during the teat 

period. 

During the first three year period after the effective 

date of this agreement. in the event of a decline in the monthly 

business level in excess of 58 from the minimum monthly business 

level for the same calendar month, all Job Security Allowances 

due that month shdll be elimindted; in the event of any such 

decline during any calendar month in the next tvo year period, 

any employee’s Job Security Allowance due that month rhdll be 

reduced by SO*: provided. however, that at any time Job Security 

Allowances are either eliminated or reduced hereunder, any Em- 

ployee adversely affected by a Transaction rhall be entitled to 

thoee benefit. to which ho ot ehe would hava boon ontitlrd under 

Maw York Dock Conditions, subject to all tarma and condition8 

of the Nev York Dock Conditions. In any submquont month in 

which the decllno in businoes ir 58 or leer, l ll Job Security 

Allowanew due shall be reinstated. At the end of the five year 

period following the effective date of this Agreement, there 

ehall be no further reduction to any Job Security Allowance for 

any decline In burinosr under this formula. 



13 

BACXGRODND 

Following two earlier bankruptcies and unsuccessful attempts 

at reorganization, in December 1977 the Chicago, Milwaukee, St. 

Paul and Pacific Railroad Company (V4ilwaukees*) filed a petition 

for reorganization under the Bankruptcy Act of 1098. By 1980, 

the Milwaukee was abandoning and selling some 7,000 miles of 

track and was reduced to reorganizing and operating just the 

2,500 mile *'core" of its former 9,800 miles of track. Between 

1981 and 1984 the Milwaukee, under the aegis of the 

Reorganization Court and the Interstate Commerce Commission (ICC) 

conducted negotiations with various rail carriers for the sale of 

these remaining Vore" assets. 

In 1983, the Soo Line Railroad Company (Soo) submitted a bid 

to the Reorganization Court to acquire the former Rock Island 

line from Minneapolis-St. Paul to Kansas City. So0 was 

unsuccessful in its effort to acquire this line which was instead 

sold to the C&NW. In January 1984 the Soo filed an asset 

acquisition plan with the ICC for the purchase of the Milwaukee's 

Core Assets. At that time, Soo operated 4,400 miles of track in 

the states of Michigan, Wisconsin, Minnesota, South Dakota, North 

Dakota, Montana and Illinois. The principal through traffic 

routes over So0 territory were Portal, North Dakota to Chicago, 

Illinois via Minneapolis-St. Paul: Noyes to Glenwood, Minnssota: 

Minneapolis to Sault Ste. Marie, Michigan: Duluth-Superior to 

Owen, Wisconsin and Argonne to Neenah, Wisconsin. Soo's traffic 

base consisted primarily of farm products, paper and pulp wood, 
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and chemicals. In 1983 Soo had gross revenues of $293,23O,Ooo 

and net income of $13,659,000. 

On September 26, 1984 the ICC stated its preference for 

either Soo's acquisition or reorganization applications over 

those of the C&NW and the Grand Trunk. The ICC noted that Soo's 

acquisition proposal would permit a newly formed subsidiary to 

purchase Milwaukee's Core Assets for $150.2 million in cash plus 

assumption of Milwaukee liabilities totalling $420 million. 

Following ICC approval of Soo's application, the Reorganization 

Court directed the Milwaukee trustee to convey the Core Assets to 

either So0 or its subsidiary pursuant to a proposed purchase 

agreement between the parties. The actual purchase price 

totalled some $656 million, comprising $186 million in cash and 

the remainder in assumption of Milwaukee liabilities. so0 

financed the cash portion of the Acquisition price by borrowing 

$125 million under a newly renegotiated Revolving Credit 

Commitment with several financial institutions. 

On February 19, 1985 the Soo consummated its purchase of the 

Milwaukee Core Assets and shortly thereafter began negotiations 

with labor unions, including the UTU on labor protective 

conditions. The Milwaukee bankruptcy judge had imposed &H && 

)&,g& protective conditions for employees affected by changes in 

operations resulting from the Acquisition. However, the Employee 

Protective Agreement (EPA) negotiated between the Soo and the UTU 

provided effective July 1, 1985 protective benefits which in many 

respects exceeded those contained in &W m &&&. 
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Financial and marketing projections upon which Soo had 

predicated its ICC application for the Milwaukee Core Assets 

indicated an increase in net cash flow as a result of the 

Acquisition. Due to a number of factors these expectations were 

not realized. Actual revenue apparently was insufficient to 

provide cash to cover the day-to-day operating requirements of 

the Company which was already heavily burdened by the Acquisition 

borrowing.. Soo resorted to traditional methods such as employee 

reduction, service curtailment and tighter fiscal policies and 

also established a separate business unit within the Soo system 

in February 1986, called the Lake States Transportation Division 

(LSTD). That division was 1,800 miles of track comprised of 

substantial portions of extremely low density lines in the state 

of Wisconsin and upper Michigan. After formation of the ISTD Soo 

entered into discussions with several labor organizations, 

including the UTU, in an effort to obtain new work rules and 

lower rates of pay for employees in the LSTD operation. At the 

same time Soo's revenue shortfall situation intensified to the 

point that its creditors required immediate action. The efforts 

to obtain work rule and pay concessions did not succeed and 

within this economic and financial framework the Soo and its 

creditors renegotiated the Revolving Credit Commitment at the 

insistence of the bankers. By the end of 1986, the Soo 

identified "all transportation assets not essential to the core 

business of the Company" and developed marketing programs for 

selling these properties. Among other assets the Soo sold its 
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headquarters building in Minneapolis, Minnesota. In December 

1986 and January 1907 the Soo retained Shearson Lehman Brothers 

to market the LSTD assets. On April 2, 1987, after negotiations 

with several interested parties, the Soo signed a purchase 

agreement with Wisconsin Central Limited (WCL) to sell 

approximately 1,800 miles of track in Wisconsin, upper Michigan, 

northern Illinois and eastern Minnesota, most of which had been 

part of LSTD. Following review by the ICC, the sale of LSTD to 

WCL was consummated on October 11, 1987. 

The Soo did not treat the sale of LSTD as a nTransaction@e 

under the EPA. According to the Soo, UTU employees on the LSTD 

were given an opportunity to work for WCL, to separate from the 

Soo through a voluntary separation plan available in December 

1987, or to remain with the Soo and relocate to a point where 

their services are needed. Soo records indicate that some 14 UTU 

employees accepted employment at WCL, 03 accepted the "voluntaryfl 

separation plan, 52 wexercised seniority to core", 13 are on 

railroad disability, 4 are on leave of absence, and 105 were 

"direct relocated under EPA to core". 

The UTU made timely invocation of the arbitration provisions 

of the EPA, contesting the Soo's determination that the sale of 

LETD to WCL was not a nTransactione. In January 1988 the Soo and 

the UTU agreed to arbitrate the two (2) issues which have been 

submitted to me in this proceedings. Thereafter, the arbitration 

proceedings were postponed while the UTU pursued efforts to 

obtain injunctive relief requiring the Soo and WCL to negotiate 
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an implementing agreement prior to conveyance of LSTD. The U.S. 

District Court for the Northern District of Illinois granted 

SOOTS motion to dismiss the UTU complaint and later amended its 

decision reversing an implied holding that the questions 

presented before were not arbitrable. RLEA Lia Bail-d 

w, No. 87-C-5293 (July 19, 1966, amended November 22, 1968). 

Thereafter, these arbitration proceedings went forward in the 

hearing at Minneapolis on April 6, 1989. In the meantime, on 

October 19, 1988 the Soo commenced litigation against the WCL 

alleging failure to comply with the Asset Purchase Agreement 

(APA) dated April 2, 1987. Under date of December 28, 1966 the 

WCL counter claimed against the Soo in this litigation in the 

U.S. District Court, District of Minnesota, Fourth Division. 

Civil File No. 4-88-900. It should be noted that nothing in this 

arbitration Opinion or Award under the EPA is intended to express 

or imply an opinion or finding regarding the issues in dispute in 

that Federal Court litigation. 

werzro*emwPlsRTXrre 

!ln.Q!a 

gueatioq & A: The UTU submits that Soo's sale of the Lake 

States Division to WCL was a "transaction" as defined in~the 

Protective Agreement. UTU maintains that this sale clearly 

constituted a change in the operations of the SO0 as a result of 

the Milwaukee Acquisition. 
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Additionally, the sale of the Lake States Division "grows 

out of" soo's acquisition of the Milwaukee's core assets. The 

lines sold to WCL were all made redundant by better alternate 

routes obtained by the purchase of the core assets. Beside these 

redundancies in rail lines discussed above, Soo also became 

heavily indebted as a result of the acquisition. The sale of the 

Lake States Division generated $133 million for Soo that was 

directed almost entirely to reducing the debt assumed as part of 

the acquisition and operation of the core assets. 

In order to establish this causal link between the 

acquisition of the core assets and the sale of the Lake States 

Division to WCL, UTU need only show a "reasonable relationship" 

between the acquisition and sale. Essentially, UTU must show 

that the acquisition was a factor in Soo's sale of the Lake 

States Division. The causal link is not severed if Soo can show 

that other factors than the acquisition w motivated the sale. 

In order for Soo to destroy the causal link, it must show that 

the acquisition m nnf a factor in the sale of the Lake States 

Division. (Emphasis in original.) 

UTU submits that this causation standard is mandated by the 

statutorily mandated employee protections contained in 49 U.S.C. 

511347. Those protections comprise the basis upon which the 

Protective Agreement rests. Although the Protective Agreement 

provides benefits greater than the statutory minimum, UTU submits 

that the statutory causation standards remain applicable to this 

AGreement. Any contention that the more stringent causation 
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standards contained in recent ICC decisions should be applied is 

in error. However, even if those erroneous standards are applied 

to this dispute, UTU submits that the sale was "caused" by the 

acquisition of the core assets. 

Based upon the'causation standards set forth above, there 

can be no reasonable dispute that the sale of the Lake States 

Division “grows out of " the acquisition of the core assets. 

Therefore, the sale was a "transactionH as defined in the 

Protective Agreement. 

0-q NO. 2: UTU also submits that the gross ton miles 

attributable to the Lake States Division must be subtracted from 

the monthly business level test period contained in Appendix 3 of 

the Protective Agreement. The sale of the Lake States Division 

was not a decline in business suffered by the Soo due to economic 

factors beyond its control. Instead, the sale of the Lake States 

Division was a volitional act on Soo's part that provided a 

substantial cash and operational benefit to Soo. This type of 

transaction is the antithesis of those events that ordinarily 

comprise a decline a business. 

Further, any analysis of the Protective Agreement that 

characterized the sale of the Lake States Division as a decline 

in business would be unreasonable and defeat the purpose of that 

Agreement. The decline in business formula contained in Appendix 

3 was a recognition by both parties that if events beyond Soo's 

control made the protective obligations contained in the 
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Agreement unduly burdensome, Soo could obtain partial relief from 

those obligations. If abandoned property is to be removed from 

the base, surely property which is sold as a growing concern must 

also be removed from the base. 

ComDany 

Questiog & A: Although it is a fact that considerable 

debt was taken on when the So0 purchased the Milwaukee Road in 

February, 1985, that debt was manageable based on the traffic and 

revenue projections made to the ICC. The revenue shortfall 

crisis detailed herein which led to the decision to sell Lake 

States resulted from intense rate competition, the changing rail 

transportation marketplace, and erosion of expected carloads. 

The 500's failure to achieve the debt-equity ratio (leverage 

ratio) required in the various financial commitments was caused 

by deteriorating rates and revenue all of which deviated 

significantly from what had been projected by the Soo. The sale 

of Lake States was disposal of assets to generate cash to meet 

current financial obligations. Selling Lake States was a 

responsible business decision made two and one-half (2%) years 

after the Acquisition based on a financial crisis growing out of 

revenue shortfalls in an intensely competitive midwestern 

marketplace. 

The facts clearly demonstrate that the Lake States sale to 

WCL was wholly independent and distinct from the Milwaukee 

acquisition. It neither arose from nor grew out of that 
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transaction, and had no connection with it nor was a result of 

it. The record is replete with evidence that the application to 

the Interstate Commerce Commission by Soo in seeking its approval 

to acquire the Milwaukee road assets and the evidence in support 

of the application did not contemplate the Lake States sale. As 

a matter of fact, it was contemplated by Soo that the lines 

incorporated in the Lake States property would continue to be 

operated as part of the merged system, and as reflected in 

revenue and traffic projections furnished to the Commission, it 

was anticipated that substantial contributions would be 

forthcoming from those lines. It was not until well after the 

February 1985 Milwaukee acquisition that it became apparent those 

projections were overly optimistic and that largely due to market 

conditions, revenues were dropping precipitously, requiring Soo 

to dispose of the Lake States property to generate sufficient 

cash to meet its operating needs. It was not until late 1986 and 

early 1967 that lending institutions and investment rating 

organizations put pressure on Soo to generate more cash from sale 

of assets to meet its current obligations. 

In resolving similar issues, the ICC and arbitration 

tribunals have ruled on the meaning of the term llTransaction", 

which is used in a very similar context in the so-called New ypEh 

pnrlr m currently imposed by the ICC in merger and 

related transactions under the Interstate Commerce Act, 49 USC 

Sec. 11347. Thus, it is clear that the parties intended that 

applicable ICC precedence in applying the Act should have a 
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bearing upon the outcome of interpreting and applying this 

agreement. The ICC's decision in reviewing an arbitration award 

in Finance Docket No. 20490, Ftlantiq Richfield Co. and Anaconda 

& - Control = Butte, & & m E& & (decided February 17, 

1988, served march : 2, 1988) is especially pertinent to the 

issue. 

There can be no question that nTransactionn as defined in 

the EPA should be interpreted and applied in the same way. The 

events must arise from or grow out of the acquisition transaction 

to fit the definition. In other words, there must be a causal 

nexus, which is wholly absent here. 

Questioa & 2: By its express terms the only exception to 

the calculation of the decline in business formula is gross ton 

miles attributable to abandoned trackage, there being no 

exception arising from line sales. Thus, line sales, as in the 

instant case, are wholly omitted from the description exception. 

The sale of assets such as Lake States is permitted in accordance 

with 49 U.S.C. Section 10901, and line abandonments are covered 

by an entirely different section, 49 U.S.C. Section 10903. They 

are treated as entirely separate and distinct events under the 

Interstate Commerce Act, which mandates the practice in'the 

industry. Clearly, then, it vas the intention of the parties to 

except only abandonments from the base comparison, since such 

occurrences truly reflect at the outset a discontinuance of rail 
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operations, services and employment: whereas, line sales 

contemplate continuation of those economic factors. 

It is submitted, therefore, that this Arbitrator should 

abstain from rewriting the decline in business formula and 

confine the parties to the express language in their agreement. 

Although UTU may not have foreseen the Lake States line sale when 

they agreed to this formula, it is not up to this Committee to 

rewrite it to satisfy the organization's concepts of equity. The 

Arbitrator's jurisdiction is confined solely to interpreting and 

applying the EPA, not to writing a new one. 

oPrNIoNpLTILaB 

Question i - m I, Transaction* m 

The starting point for determination of this issue is the 

contractual definition of Vransactionw upon which the Parties 

agreed in Article I(e) of the EPA: "Transaction means a change 

in operations, services or facilities of the Railroad arising 

from or growing out of the Acquisition". 

It can hardly be gainsaid that the sale of LSTD to WCL to by 

Soo meant a Qhange in the operations, services and facilities" 

of the Soo Line Railroad. According to 500's 1987 Shareholders 

Annual Report, the ISTD sale to WCL was “by far the largest asset 

sale "of (sic) the Corporation in its history". Nearly 2,000 

miles of former Soo Line track in four (4) states, together with 

associated buildings, facilities, signals, adjoining property, 

vehicles, tools, equipment, rolling stock and inventory all were 
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sold to WCL. Those rail lines had been a part of the Soo Line 

system for over a century. The sale terminated all Soo Line 

operations in the State of Michigan and disposed of nearly all of 

Soo Line pre-Acquisition track in the State of Wisconsin. Fourth 

and fifth generation customers and employees found themselves no 

longer doing business with or employed by the Soo Line Railroad. 

There is no question that this sale and implementation of the 

sale crosses the threshold conditional phrase of Article I(e) of 

the EPA. The critical question of fact and law presented in the 

case, however, is whether the October 1987 sale and 

implementation was a change covered by the restrictive adjectival 

phrase '*arising from or growing out of” the February 1985 

Milwaukee Acquisition by So0 Line. 

There can be no reasonable doubt that a causal connection or 

link must be demonstrated between a subsequent change in 

operations or facilities by the Soo and the February 1985 

Acquisition in order for the change to come within the definition 

of Vransactione covered by the EPA. In terms borrowed from the 

Law of Torts, learned counsel for the Parties have contested in 

this arbitration proceeding whether the appropriate causation 

test under Article I(e) of the EPA should be '@but for” or 

wproximatea causation. That precise question has been addressed 

and answered by the Interstate Commerce Commission (ICC or 

Commission) in several recent cases involving disputes over the 

&ly m QQ& definition of "Transactionn. See Finance Docket 

No. 20490, Atlantic-yp,nngAnaconaahrcontrol= 
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autta.&kW mroad, &,.I&, February 17, 1988 ("BAP"); 

Finance Docket No. 30965, palaware & &!!dson Railway m 1: 

Lease, etc. - SDrinsfield Terminal, February 17, 1988 

("Springfield Terminal"); Finance Docket No. 28538 (Sub. No. 24), 

Burlinoton Northern, DC. - Controlti-=&mkm 

Franciscq Raflwqy a, June 8, 1988 ("Friscoa). 

The Nsw u m definition was extrapolated by the ICC 

from 49 U.S.C. 11347, a u: "Transaction means any action 

taken pursuant to authorization of [the ICC] upon which [the New 

w &&I provisions have been imposed." UTU correctly points 

out that the ICC did not impose &lf yg& QQ& provisions upon the 

Acquisition nor did the ICC formally approve the EPA. In lieu of 

imposition of &( w Qg&, the Parties voluntarily negotiated 

the EPA which differs in many respects from m m QQ&, 

specifically including the express wording of the definition of 

"Transaction". UTU therefore urges that I reject these ICC 

precedents on grounds that the EPA was not imposed or approved by 

the ICC and, arouendg, that the ICC has erred in its 

interpretation of the statutory language and associated 

Congressional intent of 49 U.S.C. 11347. 

One need not admire the ICC's recent heavyhanded intrusions 

into grievance arbitration proceedings under the Railway Labor 

Act nor necessarily agree with the Commissionls preemptive 

interpretations of voluntarily negotiated agreements. However, 

it would be both inappropriate and quixotic for an arbitrator to 

reject out of hand the Commission's recent rulings on the issue 
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of causation in &k York Qg& cases. The recent decision of the 

U.S. Court of Appeals for the Eighth Circuit reversing the ICC 

decision in FriSCQ was in my judgment correctly critical of the 

ICC'S deviation from normal standards of review of arbitration 

awards. But that reversal does not negate the appropriateness of 

the "reasonably direct causal connection" standard of causation 

in MPA cases. &E & m, Civil Action No. 88-2120, 1989, U.S. 

App. Lexis 13796 (C.A. Eth, September 13, 1989). 

Even though, technically, the ICC did not ultimately impose 

New Xg& Qg& upon the Acquisition nor formally approve the EPA, 

that Agreement by its literal terms rests upon 49 U.S.C. 11347. 

Further, the EPA is permeated with references and incorporations 

of provisions from &W && Qg&. Quite independent of the line 

of ICC decisions, ~BI 88, the better reasoned and more recent 

arbitral decisions in this arena also have tended to require a 

real and discernible causal nexus between the subsequent adverse 

effect (krpr, the 1987 sale of LSTD) and the earlier event out of 

which such protection was generated (u, the 1985 Acquisition). 

See m !ib Matter nL Arbitration Betwaen tissouri Pacific 

Railroad Comoanv and American Xxab DisDatchers Association, 

Finance Docket No. 27773 (Arbitrator Nicholas Zumas, July 31, 

l-1): In Us natter ai Arbitration Between Unitad - 

YniPnnndtUiMcentral-~, Finance Docket No. 

29720 (Arbitrator Robert M. O'Brien, August 10, 1984): In. m 

Matter ti Arbitration Bet-en United TransDortation Ynhu ixtbl 

NorfoG & West- m m, Finance Docket No. 29430 
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(Arbitrator Robert E. Peterson, August 29, 1986): u && Mattel; 

nt A&itration Between United m U&2D ti Chicacro 

m porthwest8,rD Transnortatioa QDBDBD~, Finance Docket No. AB-36 

(Sub No. 2) (Arbitrator Gil Vernon): In &B9 EatteE nf Arbitration 

Betwe- Brotherhood nf Maintenance ef HB~ EmDloveesmMaina 

Central Railroad Combanv, Finance Docket No. 29720 (Arbitrator I. 

M. Lieberman, February 26, 1985). In sum, I am convinced from 

the language "arising from or growing out of* used by the Parties 

in Article I(e) that they intended to connote a causal link less 

speculative or conjectural than mere "but for” causation. 

For all of the foregoing reasons, I find that the 

appropriate standard of causation under EPA Article I(e) is 

essentially that utilized under m &E& J&g& cases: 

Before an employee is entitled to benefits . . . 
there must be a reasonably direct causal 
connection between the transaction and the injury 
sustained: in other vords the transaction must be 
the proximate cause of the injury . . . . If an 
employee is dismissed or displaced for reasons not 
connected with the transfer he is not entitled to 
the benefits. 

See BBE, GPrinqtield Terminal and FLTISCO, au&a. In terms 

specific to the present case, I find that if the overall record 

clearly and convincingly shows a reasonably direct causal 

connection between the 1985 Acquisition and the 1987 Sale of 

LSTD: in other words if the Acquisition was the proximate cause 

of the Sale of LSTD, then Question No. 1 must be answered in the 

affirmative. On the other hand, if the Sale of ISTD was caused 

not by the Acquisition but rather by wholly new intervening or 
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superceding developments or events, then Question No. 1 must be 

answered in the negative. 

Application of the foregoing standards to the overall record 

of evidence before me compels a conclusion that the UTU has 

demonstrated persuasively the existence of a reasonably direct 

causal connection between the Acquisition and the Sale of LSTD. 

Proximate causation does not necessarily mean the subsequent 

event must be intimately linked in temporal or spatial terms to 

the precipitating event. Therefore, the fact that the Sale of 

LSTD occurred some two (2) years after the Acquisition does not 

obviate a causal nexus, so long as it is proven that the Sale 

arose from or qrev out of the Acquisition. Nor does the 

existence of other causative factors which might well have played 

a contributory or' accelerating role in the Sale serve to sever 

the causal nexus, so long as it is demonstrated that the Sale is 

directly, primarily, and proximately linked to the Acquisition. 

The UTU has demonstrated persuasively that the redundancy of 

the acquired Milwaukee lines and the former Soo Lines in the 

four-state Great Lakes area made severance and eventual sale of 

LSTD a viable business decision for Soo. Standing alone, 

however, the redundancy evidence smacks too much of the "but for" 

standard and would be insufficient, without more, to forge the 

direct causal link or nexus required under the nproximate 

causation" standard. However, the record also persuasively shows 

that the possibility or opportunity generated by this trackage 

redundancy in 1985 ripened into a realistic necessity to sell Off 
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LSTD and many other severable Soo Line assets in 1986-87, 

primarily, if not exclusively, because of the enormous credit 

burden undertaken by Soo in 1985 to finance the Acquisition. 

A real and direct causal nexus between the 1986-87 financial 

straits of the Soo Line, which necessitated the Sale of LSTD, and 

the Acquisition of the core assets in 1988 is clearly and 

convincingly proven by the preponderance of evidence in the 

record before me. Other factors, such as unanticipated post- 

deregulation intramodal competition, falling revenues, and 

inability to obtain economic concessions from some labor 

organizations may well have been contributory factors in the 

final decision to sell off LSTD. But from the evidence before me 

these were subsidiary to the primary proximate cause of the Sale, 

h, the debilitating debt load burden undertaken by Soo Line in 

1985 to finance purchase of the Milwaukee core assets. 

In that connection, unrefuted record evidence including 

specifically ICC Finance Dockets, financial reports from So0 Line 

auditors and Soo Line annual stockholder reports for 1985, 1986 

and 1987, conclusively establish the following financial nexus: 

1. In 1984, the last full year before the Acquisition, Soo 

Line had no borrowings against its available Revolving Credit 

Commitment with several financial institutions and long term debt 

comprised only 26% of Soo's capitalization: 

2. To acquire the core assets, Soo paid a total purchase 

price of $658,000,000, comprising $186,000,000 in cash and the 
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remainder in assumption of current and long term liabilities of 

the bankrupt Milwaukee Railroad: 

3. So0 financed the cash portion of the Acquisition 

purchase price by borrowing $125,000,000 under the nev 

5150,000,000 Revolving Credit Commitment, vith the remaining 

$25,000,000 paid from internal cash available: 

4. In 1985, the year of the Acguisibion, long term debt 

doubled from 26% to 55% of Soo Line's capitalization. 

Conspicuously included in this "long term debt" accounting was 

the S125,000,000 in cash Soo Line borrowed against the Revolving 

Credit Commitment to finance the Acquisition. The 1986 Soo Line 

stockholders annual report states: "The increase over 1984 debt 

levels represent debt incurred to purchase the Uilvaukee 

Railroad": 

5. Early in 1986 Soo Line created LSTD as a "stand-alone" 

division comprising some 2,000 miles of now redundant pre-1985 

Soo Line trackage, together with the Wisconsin River Valley and 

North Milwaukee to Green Bay, Wisconsin lines of the former 

Milwaukee Railroad. purchased in the Acquisition: 

6. By mid-1986 Soo Line was compelled to raise cash b 

selling off all severable assets, including its Hinneapolis 

headquarters building. In late 1986 and early 1987, Soo Line 

initiated the sale of LSTD for the avowed purpose of reducing 

long term debt: 

7. Of the $133,000,000 cash proceeds of the L9TD Sale, Soo 

;ed some $98,DOD,OOD to pay down the $125,000,000 in bank loans 
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it had borrord under the xevolvinq Credit Commitment to finance 

th. 1068 Acquioitian. 

This rvidrnco er record perouaoivoly domonotrotmo that the 

rrdundanoy of linoo arising tram or qrowinq out of tha 

ActpiSitiOn mada it virblo *Or 800 to 0011 tho r&TO and the 

ffnancirt burdrn l ririnq from or proving out of the Acquirition 

mad8 it fWc888rt~ fOt 8bO to S8li the S&D. Thu8, 1 l #n parou&od 

that th8 SIla of LBTD 18 orurrlly llnk8a In 8 r@roon&ly diroat 

and prowinmta vry to the Acquioltion. Aacordlnqly, I fin4 that 

the Iala of WTD VII l *Trrnr8ationw l 8 that torn lo dofined i,n 

Article I(o) of tha EPA, 

Am with moot rrlltoad lnau8try protwtiva lobor l qroamanta 

noqotlrtrd by the Pattior or impbrad By the ICC, the EPA contain8 

a ‘deo~ina-in-bu8in888* provi8lon whioh qrrntr Cartior a llaitod 

rrcrpa clrure from Wo fflunairl onu8 of job 88ourity l llovrncm 

bonafitr should fUtUr8 burine88 VOlUW deolln8 frOR ‘t88t poffOd” 

1Ov.18. Appandix No. 3 oi tha LIA 18 typiorl of ouch proviriono. 

Th8 fir8t paragraph of Appondlx Ho. 3 d8ffll88 the "taOt POtfOd" 

l nd tha “rinfmun monthly bu8ln888 18~818” fOt 88Ch lnonth, aqrln8t 

vhich future monthly bU8in888 !o mOa8Ur8d t0 dOt8minO Vh8tn.r 

C0rrhr 08n l 8UrpO it8 job l8OUtity 8llOV8nC8 lillbility ill l 

qlvon month. The h8t 8mtonO8 of tha fir8t p8raqtaPh Of 

Appendix no. 3 COn8titUt88 an l Xpr888 Gxta& upon car&~8 

ltllltrtion Of the "a8CIPO hatch”, howovw, in the ~888 Of l n 
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abandonment of lines by So0 ouboaguent to the Acquisition. In 

tho event of ouch an abandonment, the test period months minimum 

busineoo levels are reduced by the amount OF traffic attributable 

to the abandoned line-, thuo making it lame likely Carrier could 

eocapo job oecurity allowance payment8 consequent to an 

abandonment. 

In thio particular came, UTU acknowledger that tha male of 

LSTD vao not an NabandonmentW w m: but maintain8 that for 

purpooeo of Appendix No. 3 the male ohould be treated the same 

way am an abandonment. The Organization maintain8 that Soo 

should be required to exclude L9TD qroo8 ton miles from the 

decline in buoineoo calculationa, on ground8 of ~reaoonabloneos, 

fairness and equity". 

The problem with the interpretive approach urged by the 

Organization is that this is a board of arbitration not a court 

of chancery and the language of the Agreement is quite clear. 

Appendix No. 3 expressly and opecifically excepts nabandonmentn 

from the calculation of decline in bU8inO88 formula but says 

nothing about aoaleoo. The Intar8tat8 Couarce Act treat8 

mabandonmentn and woalesa a8 separate and distinct events, u. 49 

U.S.C. 510903 and 49 U.S.C. 110901. It is neither unrealistic 

nor unreasonable to conclude that the able and experienced 

negotiators of the EPA knev and underotood the legal and 

practical distinction8 between the tOrOh8 Of art: "abandonment" 

and %alos*. Arbitrator8 have long applied the principle that 

negotiators are charged with knowledge of tha terms of their 
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agreement and vhen negotiators expresoly include one or more 

distinct members of a class in a written instrument they 

presumably intend the excluoion of others. See Eraaf BBE Ten 

conmany, 46 IA 372, 374 (Schoiber, 1966) and other case8 

collected in Elkouri 61 Elkouri, &&w B &E.& 4th 

edition (Washington, DC: 1985), p. 355. 

The alleged "eguitiesn of the oituation do not roally come 

into play in such a case as this. Where the intent of the 

Parties io Clear from the use (or non-use) of certain specific 

language, the Arbitrator must not legislate naw language, for to 

do so would usurp the exclusive preroqative of the Parties to 

negotiate their own contract language. Se* cbat~ !zzma.u ~UELU 

a, 47 LA 272, 277 (F. Witney, 1966); Arbitration &&~88~ 

BrothsrhaodpLRailroad-a- Cantralw- 

m (J. LaRocco, June 27, 1986). 

Based upon all of the foregoing, therefore, I find that the 

gross ton miles in the decline in bU8ineS8 formula of Appendix 

uo. 3 of the EPA do88 not l xclud8 ton milo8 attributable to the 

LSTD rale by So0 to WCL. 



AWAUO 

1. The sale and implementation of that sale of the Lake 

States Tranoportation Division by the Soo Line Railroad Company 

to Wisconsin Central Limited is a wTranoaction" as that term is 

def in the Employee Protective Agreement for employees in 

service as Trainmen, Yardmen and Conductor8 on the Soo/Milwaukee 

Operating Syotem represented by the United Transportation Union 

effective July 1, 1985. 

2. Gross ton miles in the decline in business formula in 

Appendix 3 of the above Agreement do not exclude ton mileo 

attributable to portions of the Soo which tha So0 mold to 

Wisconsin Central Limited. 


