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T-oL?IS D. CATHEY, JR. 

O?IXION .AXD .AWP.D ;~ : : 

5is is an arbitration prcceeding arising under Article I, Section 

!! of the provisions of Nev York Cc& Rail:,av - Control - Brooltlvn Eastern 

District, ?60 ICC 60 (1979), aff’d sub non. New York Dock RailMY v. tiited 

States, 609 F. 2d 83 (2d. Cir.1979). 

The parties in this dispute are Louis D. Cathey, Jr. (Claimant), a 

forcer =mployee of IQxth Louisiana and Gulf Railroad Ccmpany (VorthLcu), 

and MidLouisiana Rail Corporation (%dLcu). a rail carrier which had 

squired certain rail lines and trackage rights from NorthLou, resulting 

in the Claimant's loss of enploymsnt. 

%e Arbitrator was aminted by t:., '70 National Mediation Board on 

April 23, 1991 prsuant to the provisions of h&r York Dock. 

The Claimant has represented Sy James D. Caldwell, 4.. of Nmman 

R. Cordon and Associates, Shrevepxt. Louisiana. 
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!-?-idLou uas represented by Christooher E. Hagerdp. Esq., of Weiner. 

XcCaffrey, Brodsky, Kaplan 6 Levin, ?.C., Washington, D.C. 

The record in this case bqins on October 7, !987 and concludes 

:<ith the submission of the last of the parties’ briefs in this proceeding 

on Julv !2, 1991. 

Factual Saclzround 

-he !key events in this case took place in tro related but separate 

proceedings before the Interstate Coamerce Commission in 1987. 

!tid South Co-ration (MidSouth), brhich had previously formed 

FadLou for t:he ourwse of acquiring certain trackage rights and rail lines 

from NorthLou and Central Louisiana and Gulf Railroad Ccm@ny (Central Lou), 

successfully -titioned the ICC under 49 USC 5 10505 for authority to 

contixe in control of MidLou. in additicn to maintaining its control 

of anotlher rail carrier, MidSouth Rail Corporation (MidSouth Rail). 

3xcuant to ttie yovisions of 49 USC 5 10505(g), the employee 

yotective conditions established in Nev Yor!: Co& were made applicable 

to this control transaction. (MidSouth Co-ration - Control Exsmmtion - 

XidSouth Rail Cornoration and MidLouisiana Rail Co-ration, Finance 

Dcc!:et No. 31063, decided August 17, 1987). 

In the second proceeding, Finance Docket No. 31077, MidLou successfully 

petition& pursuant to the provisions of 49 USC 6 10901 for an Bcanption 

to acqire certain rail lines and trac!cage rights frm NorthLou and 

Central Lou. No employee protective provisions ??ere, hewer, imposed 
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by the ICC on this acquisition transaction. f>!idLouisiana Rail Conoraticn - 

Acouisition and Goeration - Certain Lines of !!orth ‘auisiana and Gulf 

Railroad Comoanv and Central Louisiana and Gulf Railroad Comoanv, 

Finance Docket No. 31077. decided July 16, 1987). 

On August 26, 1987, ZidLou offered alternative employment with 

aother :kusiness , or a cash severance payment based on Length of service, 

to any amployees of NorthLou or Central 50~ !:ho ::ere not re-hired by 

!<iCau as it completed the approved acquisition. contingent ‘upon the 

execution of a Resimation and Release form by the er;nloyee involved. 

Claimant did not agree to any of these terms. and :ras terminated from 

employment effective September 8. 1987. 

On October 7, 1987 Claimant through his attorney rxote to MidLou 

and initiated his guest for coverage under the employee protective 

provisions of Vet! York Dock; MidLou declined the claim. 

Claimant then filed suit against NidLou in U.S. District Court 

on July 25. 1988. seeking New York Dx!c protection under the control 

proceeding. In a ?iemorandum Ruling dated December 22. L988. the Court, 

citing the doctrine of primary jurisdiction, deferred the question of 

the Claimant’s coverage to the ICC. Cathev v. XidLouisiana Rail Core., 

Civil Action No. 88-1932 (USE - W.Dist.-LA. 1988). 

By letter of November 15. 1989, Claimant notified KidLou of his 

intention to invoke the mandatory arbitration orwisions of New York 

m. On February 21, 1990 tidI.ou sought to contest this invocation by 

filing a gtition for clarification riith the ICC and concurrently requesting 

a stay of arbitration pending its disposition. On July 13, 1990 the 

Comnission determined that the matter should proceed to arbitration: it 



then dismissed MidLou’s wtition for clarificaticn and denied its xtition 

for a stay of arbitration. (MidSouth Cornoration - Control Zxemotion - 

?!idSouth Rail Cormration and VidLmisiana Rail Comaration, Finance 

rocket x0. 31063, decided July 13, 1990). 

?ositions of the ?arties 

Claimant argues that his termination from employment p.as a direct 

result of the control proceedins initiated by MidSouth in Finance Docket 

NO. 31063, and that the acquisition proceeding in Finance lXc!cet No. 31077 

V~S related to and concurrent vith the control prcceedincj, not separate 

and distinct frcm it. 

Since employee protective provisions were applied to the control 

transaction, it is not logical to argue that the employees of the acquiring 

entity are afforded protection, l.hereas employees of the entity ‘being 

acqiird are not. 

Clairrmnt contends that the record demonstrates that MidLou understood 

and construed the action of the ICC to include the acquisition of NorthLou, 

and reccqnition of labor protection for %orthLau employees, including cash 

severance paymarks, despite its assertions otherwise. 

Accordingly, Claimant argues that.he should be determined to be a 

“dismissed employee” as defined by New York Coc!~ Appendix III, Section I(c) , 

or in the alternative, a “displaced employee” under Appendix III, Section I(b), 

entitling him to a cash allowance. 

MidLou argues at the outset that the claim should fail bacause of 



procedural deficiencies: (1) the Claimant lacks standing to pursue the 

claim against MidTLou since he has never teen employed by XidLou: (2) the 

claim is time-barred because of failure to comply with the time limits of 

Article I, Section 11(a) of New Yor!: Coclc: and (3) the Claimant has not 

met his burden of proof in establishing a Claim. 

As to the merits of the case, ?fidLou contends that the ICC and 

reviewing federal courts have in similar cases consistently rejected the 

Claimant's line of argument that he is entitled to employee protective 

benefits, under the control proceeding, the acquisition proceeding, or both. 

Mthough New York Dock conditions were imposed in the control 

proceeding, the Claimant's mnployer, NorthLou, has not a party to the : 

proceedings, and it is r:ell settled that only those parties directly involved 

in til2 ::roceedinr;s qualify for the nployee protective benefits r.?tich are 

ir+sed. 

As tc the acT.risition ?roceeding, KidLou acquired SortXcu ~xrscant 

to ICC plicisc for ic- --uisitions and o.:?erations under 49 USC 5 10901, ax', 

es is almcst ~lriays th.e case in Section 10901 transactions, no nloyje 

;rotectivc ?rcJi;ions :rere imps&. 

!!idLou aryes that aT?licable ixecedent unanimously suoxxts its 

substantive ioosition that t:ie Claimant is not entitled to .any lalzcor 

Trotectivs benefits, and his claim should therefore bs denied. 

Findinns and Cmclasions 

Althourr!l MidLou :has raised prccedural questions, it umuld :+a host 

to 9rcceed directly to a dirpsition of this case on the merits. 

Accordingly, for the reasons discussed belov, it is determined that the 



Claiimnt is not extitlad to nmplOynO 0rttcctivc ‘:ene:its crcer Se:: Yor:: 

m::, ani t!le claim must t~sr~~crs ‘b2 c'2ni2f. 

IA src?er Tar t!e Claiimnt '3 3ucc3ed. he mst ‘x axe to ?.zcsxstrat7 

t;lat >e galfies Zor benefits ~unc?cr one of t:x -rocecdincjs ,:?icl: :3Ok 

place ~befcr2 t?e Commission. 

(a) 3s Accxisition ?Toc2&il: 

clai.:.znt 's :zrcviccs ~zmlovor. ?!crt!-kc, :.as a prty to one 3: tk _ - 

-xcce26iil;s, ia Zinancs Dx!:st >!C. 31077, the e.c~Aiition :xxe&inC, 

!;here ?5d.L4u cxc0ssfully ,-titiored uxYcr Sccticn 10901 a5 a xil-carricr 

is accuirc trac:ra;c ri$lts and rail lines frcn krtM0u a.nr' Centralku. 

Sacticn :0901 recuirss ICC x??::roval for the acqisici0n and 

olwr3tion cf 2 rail line by an entis:i that is ;Iot a rail carrier (:Iid.Inu 

bad only rece!?tl:~ ‘zt~. io& :y :ti:‘Scut:l for this 532iIic ;I?-ct-). 

Scctic- !O?Ol(e) .-ives t'tn Comixic:. i t::e discrctim tc ip5:: cxtai;l 

0ii:loyee xct.cctive conditicns ?cr affcctcd 3ulcy0es, 3~': t:w Cmisaicn 

has yencrall-f rc:rain& Fyn r'cir.7 5~ ,..-T F-F ___-2.J ?-:cqt ionzl cixmstaxes 

zr2 z:lo*.n. 

?is r,3:1-iilT;Csition :;clicy i- = zxg-lcatcd at 1cn;th in ICC E: ?xte 

No. 392 (St. - Eb. 1) , "Clas E:encticn f3r 5:~s A0qiziti0n and @zr3tio2 

0; ITail Lir.es Uadar 49 USC !090!", 1~ I.C.C. 2 610 (1985), a:f'c' SU'J nom --L 

Zllinois CarmercE Corn. v. ICC, 817 F. 21 !<5 (D.C. Cir. 19871, :.*ereir. 

th0 ICC adwed fir!al iules z*qtinT frcm r?;ulation mst acquisitions 

and c?rations under Section 10901: zee 49 CFX 1150 et seq. 

~lL~.S , in acccrdancc xrith its settled :mlicy, ttie Cmnission did not 

imgxe enployea ~r0tective c0zditicns on t:z acc-uisiticn trmsacticn. and 

Claimant m0t loo!: elsevherr in ce&in; cc-Jerage. 



(:J) .7x Control 5rcceedinc 

&cause KidLou :.mulc’ ‘bxcms a carrbr 3ubject t5 ICC replation 

tynri ccml~tion OF t:z acqurclticn of ?Icrf!tiu mi Cantral ‘au, a? sixa 

?5(‘Sout:7 al;ca?y ccntrolle.? another rail carricr, MicSouth Pail, it %xrka 

:12c.:s32rf :cr KWSout:t to see1: ICC a;;?rosal to ccntinue iz contrrl 0; :~fi&x: 

69 LX 5 !!X?(a) (5) rxuircz t:k ICC’s :xicr a:;proml mZ authcrizz.tion 

:or ‘rk “acquisition oi cci:ir:ol of a carrier by a :xrion tkat is mt a 

carrier ::ut t::ac ccntrols any nurtkr of csrricrs”. 

Section 11343 transactions are subject to tile manbtcrf la?kur 

~rot3ctic,l _ recuirarm~tz dZ 49 USC 5 li3S7. I.1 t!‘le i.-~ta;?t case MiiZScuth 

;mxeede?? i)y see!:& an axenpticn under 49 USC 5 10505 :rcm t!-.e final , 

revis-: 2r.c xL>?rcml requimaents cf Sectim i1343 kr it= cxim ccntrol 

cI !YcTcw ani :.iic?Scu.t’? 9&l. a& t5a ICC a?:Aicd t!?e :xcvisicns ci 

49 USC 5 !0505(~) to imsc LaYcr :xotzctive grmisions on the trwmztioz. 

7%~ qesticn 57en kccms -fletixr the lajor .grotectiva ;xwisicns 

a:,:Jly tc any .*rtias other tiXn those c’irsctly involvsd in the :xcceediz;c. 

?13 ICC lus ta%m tk key! that la:mr protection is not rquired 

Io? smployess of non-applicant carriers, i.e., 0nPf those :A0 iormally 

prtici?ate as *qrties to a trzxaction are zoverti. 32 Comizsicn's 

;msiticn has receivsd c+msizter.t cu;axt ;‘:cm t’he .courtc. 

In tawille Valley R.R. v. ICC, 711 F. 2d 295 (D.C. Cir. 1983), the 

Court helc' that prutection is limit& to "a rail carrier inwAved in the 

transaction” and “its emp10yee.s~‘. In Missouri-Kansas-Tews R.R. v. United 

m. 632 F. 22 392 (5th Cir. 19801, it has held that protections are for 

the qloyees of the mryinr; carriers only, citing precedents beginning 

dth the Hashington Job Protsction Tqreement of 1936 and its subequent 
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cciification as Section 11347 of 5-5 :ncersfate Comerce Act. see also 

SC-tie-T ?Xific Cransoor:ation C0. 11. TCC. 736 F. 2d 708 (D.C. Cir. 1984). 

2nd C 32~se core. v. ICC, 781 F. 26 1!76 (6t’h Cir: !986). 

In a recant exe directly OL? xint, 2. U.S. Court of Appeals bid 

ic rzst any rtou>ts abut rhc is entitle? C3 protections: 

“Finally, wsn if the prior cases c’i? ?ot c’sfinitivelv a??ress 
vl:etYtr under Section 1 1347 a non-aq?licact carrier ~0~113 Gr :-e 
5L!.:~ic:cntly “Fnvolvec’.” in 3 tracsaction for :+.ich a:lpro-el is smqht to 
:;~c;er ?3kar protection for “affecre& employees. 1~2 concluc’e that the 
ICC’: i.lterpremtion of “involved” LJo mean only those v-30 formally 
.2arrici;eto as yrties to a :rx.mct:m is reasoxble”. 

X.all:.av 51’:or Czcutivss .Qsociatic:. v. ICC. 914 F. 2d 276, 281 

(D.C. Cir. 1590). 

Clearly, since XcrthLou :+a5 Rot a ‘party to the control transaction, 

non2 cl its 4ailcyees, inclu?inq t% Claimant. ::ere entitl& to the ‘mnefit 

cf the labor protective provisions ti’rlicb ::ez ipxed. 

730 claim is eenied. 


