
In the httor of Arbitrmtlon Betmen 
: 

AND- 
Boforo .n hrticlo I. 

~ROTHERliCOD OF MINTENANCP OF WAY &l4PLoyESS ; 
Section 11, Arbitration 
w1ttm 

And : NiCbOlM n. z\nu, 
VourrAl 

csx TmNsPoaTAIIoV, UC. ; 

The underri@od Vautral was rrloctrd l 8 Chairman of an Arbitration 

Committoo l #tablimhod puraumt to Article I. Section 11 of Appmdlx I of 

I.G.C. Firunco Docket Ilo. 28250 (horairuftar *Raw York Dock. or VXD..) 

HoarinS was bald on Ocrobar 17, 1990 in Varhiqton, D.C. at whick cimo 

l xhibita vmro offarad sod rreafrad into ovidmc~ and oral l qunnc vm 

heard. The pirrim proamrrd pro-hmriry rubmirrioru. Tha Srothorhood of 

Haintonmco of by lkploywr (hrrainaftar l BNUX* or •Or~mir~eionm) vm 

roprrrantod by L. Fat Vym. bquirr rith John 0’). Clarka. Jr., Squire on 

brief. and the CSX Tcuuportarion, Inc. (heroinafter ‘CSX. or mCarrirr’) UN 

reprosanted by Robert Kirk rith J. t. Villiama on brief. 

On or about Ocrobor 3. 19SS. CSX 8erv.d nocieo on tha BHW that it 

lntmdad to aall ita 11~ batvaaa Bad ~xa l d Sqinau, IUehiSan to the Huron 

and Carcern Railway Company, Inc. The I.C.C. ihored NYD labor procwtkvo 



conditions on tho Carrisr in its ordsr dsrsd Doermbor 19, 1908. CSX orad the 

9HWE ontorod into on Implomontlng Agroomont datsd Doeombor 14, 1988 tha 

prbvided NYD labor protrction bmsfits for rmployeer l dvsr~sly sffsetsd as l 

rrmalt of ths rah of ths lins. Ih0 sala vss sffsetiva Docsmbor 23, 190. 

Both partiss qrss thst sffsetivs bcr~sr 28, 1919, thrss MIS- 

rsprssontsd positions wara sbolishsd aa a rssult of the linm 1~10. Tbo 

incumbents in rho porltio~ vors Frank Huron, Sr., lobsrt Fostsr. and 

Ksnnsth Noviski. Thoao thrso l mployoos displacsd into othor positions, 

vhlch prscipitstsd s sorlss of displseooonts sot forth in tha roeord. Ths _ 

balanes of ths 14 Claimanta in this ease aro thoss smploysss in the dir- 

pl~esmont AhAlA. 

l’h~ Cwrisr contsdss that J. A. Bruflsld. 8. Uvmra snd J.C. XAAAAS 

war. furlouahsd and C. Kimbls WAS fores6 to A lar rstsd position AS A 

rssult of tha dlsplseomonts. CSX submitted tsst period l vsresu (‘IPA.) to 

tho SJWX in ordsr to form ths basis of NYD protsetlon bansfits. By lsttsr 

of December 14, 19.9. thr Csrrisr took the position that ths othsr Cl~lu~rs 

hsd l xsrcisod thsir ssnioriq to sn idontiesl posltiom end thsrotoro did not 

moot the criteria for cortifkation AS displaeod smployesa under NYD. Ths 

Carrier furtlur l utsd that the rsutnlng Cleimsnts hsd vorkod In the sams 

foromon or trschul pesitions, sL tho smc rsto of pry snd in tha san 

roniority district both bsfors snd situ ths lins ssls snd wars thorsfors 

not l ntitlod to NYD bsnsfits. 
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In eomanting on thm TFAs of the 10 Clslm*nts in disputs. ths BfWt 

notes: 

Although a n-bsr of thA ClAiuntS hove furnirhsd tholr pAyroll 
l tstomont~ for 4 mmbor of the months of ths protsctiva porlod. it 
14 lmpoosiblo to prsCi@Oly CAlCUlAtS Choir monthly l S~in(S 
bacsuso the psyroll sutswnta do not nsessSArlly eolncl~ vlth 
th* end of ths ed*ndar month. Also, ths psyroll ststmonta do 
not p*rmlt comparison based on tset period hours. 

NYD Appendix I provldss so follow: 

1. DofinitioN. -(A) ‘TrAnSACtiOn NAna Any l CtiOn uksn 
pucruant to SuthorixAtions of this ComissioA on vhieh &ASS 
provisioru hsvs bsoa 1mpos.d. 

(b) 'Displaced l mplgo* YAN An S@O~OA of thA rAilrOAd rho, 
AS 4 rOSUlt Of A trAnSACtiAlh is ploesd ill A VOUS POSitiOfl vith 
rospoct to his CU~ONA~~OII snd ~lss )ovorning his uorklq 
conditions. 

(c) 'Dirissod Srployoo. wAnS an Smployso of tho rAilroad vh~, As 
l rrrul! of A trSnsAction is dAprivsd of smploymsnr with rho 
rsllro*d bocsuso of tho l bAlitiAn of his position or the loss 
thsrsof as the rswlt of tho sxorclss of ssniority rights by an 
l mployoo vhOS@ pOSition iS sbollshod as A rsSUh Of A tr#Msetion. 

(d) ‘ProtoctiVS porio& WAN tha period of tin &win& vhieh a 
dlsplscod or diSmissod smployso is to by prnvldAd protsetion 
hsrsundAr And l xtond~ from thr data on vhich sn l mployo* is 
displsc*d or dismissed to thy l xpirstion of 6 years thorstrom. 
provided, hovovsr, that rho protsctivo period for any particular 
cmployes ahAl not contlnum for a longor period follovlng ths d~tr 
ho vss displscod or dis~issod thAn ths period during vhieh srh 
employee vss in the l mploy of thA railroad prior to the &to of 
his displACOmSnt or his dismisssl. For pucpos~s of this sppmdix, 
an cmployso’s lsnctb of swvie~ shall bs dstsrmined la sceordsnco 
with the praisions of soctlon 7(b) of the Vsshington Job Protsc- 
tlon Aar**mt of IlAy 1936. 

5. Displscrmt sllou~ncAA.-(a) So Iona sftsr A displsesd 
omploy**'s displscemt AS ho is unsbls, in thm normal sxSrSi@s of 
his rmlority ri&hrs under rxisting s~rsrmonts, rulsx end prsc- 
ticos. obtsin a position producing coeponsssion l qUAl to or 
l xeoodln& thr componxotion ho rscoivod in the position from vhich 
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ha v~s dlsplsced, he rhrll, during his protsetivs period, bo prid 
a wnthly diSplAcsmt sllovsnco rqwl to the difference betvoen 
the monthly compsnSAtlon rSeSived by him in thS position ln vhlch 
hS IS rStS1n.d Snd thC SvrrSgr monthly corpenration rscrlvrd by 
him ln tha position from which he ves dlSplACCd. 

kch displscsd smployse's dlsplseewnt l llovsnce shall bo dstrr- 
mined by dividing Iapsratoly by 12 the total COmp@NStim reeSlvsd 
by the employs* and ths toul tims for which he WAS psld durlry 
the last 12 m&s in rhlch hs performd sonriees ~distrly 
preceding ths dots of his diaplAe@wnt ss a result of the UAN- 
action (thereby producing SvsrS~e monthly colpensstion and AverAle 
monthly tims psid for in ths tost period), end providsd furthor, 
thAt such Sllov~ne* Shill ~1x0 by adjusted to rsflscr subssqusnt 
gensrsl WACO iacrruu . 

If a dlsplAcSd l mployes'S compensAtion in his rstsinsd position in 
any month la less in Any month in vhich he perforu work than ths 
l foroosid sverqe eompensstion (adjusted to reflect Subsequent 
gon@?Al vsgo IncrCsSSS) to which he vould hove been ontitled, ho 
shell be psid the dlffrrence, leia componsotion for tima lost on 
account of his voluntary sbsences to the extent that hs is not 
svolloble for l crvico Sguivsl@nt to his l v@rsgA monthly tiw 
durin& tho test period, but if in his r@txin@d position he works 
in sny month in l xCOS@ of thS AforssAid AvArA&o monthly tiw paid 
for during the test period he ShAll bo sddition~lly CO~@M#tOd 
for AU& l xcoss tin At tb rAt0 Of pry Of th0 rstainsd p~#iti~n. 

(0) In thA went of Any dlrputo @A to rhathor or not A pArtiCulAr 
..plOy.A WAS l ffoeted by A trSMAAtinA, it ahAl bo his obligA. 
tion to .identlfy ths transAction and spoeify the pertinenst facts 
of that trAnsection relied upon. It shill than bs the rAilrOAd's 
burden to prows thst fsctors othsr than A trsnseetion sffrcced &A 
..,llOySA. 

Th0 qus#tiOO t0 bs rsSOhd iS uhsthsr Claimants aA l dlsplseed~ or 

‘dlsmtssedm l #~y~oA rithin thS msuring of the NYD conditlo~. If so, than 

thA lAbOr protsction bonefits ClAird should be AwArded. 



The AHUZ mslncainm Clslunts are l tltlrd to labor protection bensfltr 

According to the m condition. 

Tho SW8 eonUnd# that chore is M dirputr &AC ClAimmU chargod 

pOSitiON u A dlrset result of sn I.C.C.-approved transaction. 

TEA BMVE rojscts CSX's poeition ChAt sA l mployos iA tmt plAcsd ia A 

%orso position. m&r I?YD so long AA the rmployoe obtains A position with _ 

tha l sm rate of pay end in the same s@niOrity district ~a rho position from 

which ths smployes vu displsesd. Morsovar. thy BWE rsJ*cts CSX*s position 

thAt th.rA iA Mt ASC.SSArily SA 'AdV.ICI. l ff.Ct’ AS A r@Wlf Of A l trAAAAA. 

tion* in A siUstion !fhsrO an l mployo~ who hu been displaeod •A~N 1Sss 

WnAy PAS mntb h-0 q fACtOr@ unrelatrd t0 tho trSNACt;M AffACt th. 

mount of componsuim in shy given month. 

l%~ 6!IVE reliu hssvily on tho so-CAlled BornStein &A~S~ON bctwen 

thA MAC end ths ~sApo@ko snd tii0 Rsilusy Company, which sppoar in ths 

record. Psrticulu rsllsnA 18 plscod on De&or Ro. 62, fn which Rsforos 

Bornscoin t@jsAUd tbo CArriAr's Argumsnt that, . . ..a0 lory A# an rmpl~yso 

has A position -- full tlms position -- With A CAtS Of PAY l tJUAl t0 Or 

&raster than that ha reerived it the tims of the coordination. hA eAnnst bs 

l li&iblA for a dlsplscsnnc AI~AWAWA.' 



Ihe SMVS further n dntainr that the computation refsrrrd to in NVD 

hrt.iclo I. Section 5 for d*tarmininS losr of compsns~tion la tha TPA and any 

month’s ranlngx bolov the IPA ukea an sffscted l mployes sliSiblr for llyo 

brnefits. Ths MUX contmds that this InterpretAtion rapresents ths literal 

waninS of the lsnguqs of WD. Ths MUX, qsin relyiry on the 6sanstsla 

rossoning, urSss thAt the foccu of the inquity AA to l risibility for NYU 

bsnefits should bs lors of compenxstion. nor A AsgAtiVs ChSng@ in thy rata 

of pay. 

CSX eontends that Cl~im~nts. h@r@iNftAr exceptfry the four rpooifi- 

tally abitted snd cited, are not entitled to lsbor protection banflu 

undsr NYD beesure they vors not sdvrrwly xffsccod by my 1.C.C..spprovsd 

trAnsAction. 

Citing Articls I, Sseti~~ 11(r), ths Carrier srp~s thsc the butdon of 

proving that C1simsnts are in a worse position as to eo~p~~stio~ AS a 

rerult of a trsnasctbn is on ths OrSsnixxtion And it hss fsilsd ts sustsin 

irr burden of proof. CSX rsJocts ths BNVC’s position that Clsiunts vsro 

plseed in A vorso p~#itiAA As A rS#Ult Of the trSI'ISACtfOA, #Ad thOtsfor0 

rejects the OrXSnixAtion's contention thxr they era ‘displsced’ or .dir- 

misssd~ employees under NYD. CSX l ~intsins chat Clxlmsnt, continusd to hold 

positiona l ftsr cho trxnssction vith ‘compA?sbJq esrnin&s* to thorr hsld 

boforo the trsnxsction. 
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CSX contends that ClAimAnts hAv@ not ruffrrrd Any .*dver** atfact •~ l 

result of a trsn*Aetion and thst the burdsn bar not ahifted to CSX to prow 

thit~c~ures other thsn s tr*na*ction neSAtiv*ly effected ClAiuntS' @At,,- 

ill@. CSX further AAintSiN that the WVI hu not prad thee ClAimAnts' 

'ov*rAll l Arnings pot*ntiAl vu reduced follwilq tha LIAtUACtioO...m 

rhersfors renderinS moot ths qusstion of esurstion. Ths Carrier argusa thsr 

tha m is soekily l automatic cortiflc~tion for a di@p~AcArne l 1lAuAnco 

And/or tost period AversSes to Nttein smployees nrely beau0 An AbAndon- 

ment occurred: 

FinAlly. thA CArri@r SOnt@ndS that l wn if C1~l~mu wo found to hAw 

1oAt l ~milys. that loss of l srninga WAS cAtIs by m inremniq factor, 

not rho trSNACtioA SC iSSU0. Thoreforo, Claimants AIO still moDL snritlsd 

t0 NrD lAbor procntfon bAHfiCA. ISa Carrier mainuim tbt tbs SHW lws 

not su8tslnAd its burdsn of praln& A CAUSAL nexus b~tus#A my prssud 

AdV.r#. SffOCt Ad th. trAMACtiOn. csx Ar&USS thAr Ul l +OyAA’S l ArAiA‘S 

fluctusto for msny rsssons not rrlarod to A trsN*ctisa. CSX uinUiru that 

if rhoro vss any fhSAtUAtiOII in rho l ArninSS Of ClAiASAtS. it WAS QUA LO 

l fsceors such AS ths wmbar [of] work days in ths month, thy mount of 

ovartima required snd ths ovsrall lovol of bwiruss.~ Ihs Carrirr also 

notas tha routins bruilwsA fkt~~rfons occur rrplArly and those uould 

hsvo occurred uhOth@r or not the transAction occttrrsd. ~AS&A~OAA, thS#A 

fluet~tions do (IQt SfW riSA t0 thA pAym@nt Of m l&Or prOtSCtfW& 

b@nAfitS. 



It is elmrly rSttled that thS OrgSnl?Stion cArriea the burdSn for 

proving thS Sntlclwnt to NYD bermfits. Hire, the m must rhor that 

Cl#iUntS were plAcrd in A Worse pA#ition by thA actions of the CWti@r sad 

char thorn ActionS were rdAt@d to an ibntifisd I.C.C.-Apprwsd trsns- 

Action. Actual hArA to ClAimAnta WC bs l hova ” ~11. 00 th f=U 

presented in ths record, the Or6snixstion has sustainsd its hrdsn of proof. 

Although thsre IS srbitrsl Suthority for the Carrisr’s poslti~n &At 

ret@ of pSy is A velid factor to sxuino in conSiderin thy pAtsntiA1 h~tm 

to A ClAiUnt And &&ha= Or ll@t hs iS in. VW8A pOSitiAn AS t0 Cv- 

Sati~n, the mrs AppropriAtA A~lysiA WAS l nunAiAtOd by UfArAA ~fA~t@im. 

In Dockst No. 62, llsrrmtsin found: 

*From this discwsi~ it msy bo arm that nsitbr ‘rsto of 
pSy’ nor ths ‘tsst pOriAd’ svvrs&s ssmin~s la dispositlrr. thy 

AgT@@Mnt makes 'COmp@nSAtiOn' the tset of ‘vorss(nod) position’ 
And the mat pried forrul~ prwidss the normA end usuel ysrd- 
Itick of eorpsnsAtion. But. the eligibility of an l mployeo for sa 
Allovence depends upon vhAthst l np of the differonco in C~@NA- 
tion ii a rSsult of thS coordirution. One. thA l ligibillty 14 
ahown all ths diffsrenc~ betvoen A mnth*e compensetion l fter the 
coordinAtloa snd ths 'test period' SvrrS~e is duA ths smployse. 
By Adoptlry ths Avers6o test, rho pArties undoubtsdly AnticipAtod 
chat soms fsv windfAlla wuld occur: 

Even the fluctustions inhersnt in the ordirury course of businssr, Asks 

the rAts of pay only A useful but not determilutivr eritsrion to l xAmins. 
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It 1s the compmarrion filcrrsd through chr TPA chat show dwrher or not an 

employee bar been plscsd In l voraa porltlon. 

Ih. daclins in ClAhANS’ Colp.NAtiON colncidad in tin and place 

with the tr*n*ACtiOn in qusntion vhich VA@ spproved by the I.C.C. This 

proximity, And the sbsence of proof of An interv*nin& factor, l stAblishe* 

ths esus~l nexus bstnra th* trAMAction And th* loss of comp*NAtion co 

ClAiunts. Ih. &AA&S in COmpONAtiOA ClSArly CONtitUtSS 4 hSrA to 

Claimsnts. thus sstisfylng all the sl~msnts n8eassst-y for applying the NYD 

banefits. 

lhis Board findn that tho rmployw protoetlve conditions of IM, 
l re spplicAb~s to Glsimsnt* heroin end directa that ClAiunts ba 
peid tha diffrr*mc b*meen the TPA And choir Achul eompeN*tlon. 
vhers l pplic*ble. If l n *aset correlation cs~l~t bo l stAbli*hAd, 
chs Board ditwta thet the psrtles make their best efforta to 
e*tsblish in good f*ith the amount of compons*tlon ovifq within 30 
dAyA. 

ChAirmAn l nd IeuUsl 


