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BACKGROUND

The undersigned Neutral vas selected ss Chairman of an Arbitracion
Committee established pursuant to Article I, Section 11 of Appendix I of
1.C.C. Finance Docket No. 28250 (hereinafter "New York Dock®" or °*NYD.®)
Hearing was held on October 17, 1990 in Vashington, D.C. at vhich time
axhibits vere offared and received into evidence and oral argument vas
heard. Thowpnrtlol presented pre-hearing submissions. The Brotherhood of
Maintanance of Vay Employees (hereinafter *BMUR® or “Orgsnization®) vas
represanted by L. Pat Wymn, Esquire vith John 0’D. Clarke, Jr., Esquire en
brief, and the CSX Transportation, Inc. (hereinafter *CSX® or "Carrier®) vas

represented by Robert Kirk with J. T, Villiams on brief.

STATEMENT OF THR PACTR

On or about October 5, 1988, CSX served notice on the MMWE that it
{ntended to sell {ts line between Bad Axe and Saginaw, Michigan to the Huren

and Eastern Railvay Company, Inec. The I.C.C. lgposod NYD labor protective



conditions on the Carrier in {ts order dated December 13, 1988. CSX and the
BMWE entared into an Inplementing Agreement dated Deceaber 14, 1988 that
provided NYD labor protection benefits for smployees adversely affected as a

result of the sale of tha line., The sale vas effective December 23, 1988.

Both parties agres that effective December 28, 1388, thrae NMVE-
represented positions vere sbolished as a result of the 1{ins sale. The
incumbents in the positions wers Frank Huron, Sr., Robert Foster, and
Kenneth Nowviski. These three employees displaced into other positions,
vhich prteipitat.ﬂ a ssries of displacenments set forth in the rscord. The

balance of the 14 Clsimants in this case ars those employees in the dis-

placement chsain,

The Carrier concsdas that J. A, Brastiesld, N. Rivera and J.C. Roscoe

vere furloughed and C. Kimble was forced to a lower rated position as a
result of :h. displacements, CSX submitted test period averages (*TPA®) to
the BMVE {n order to form the basis of NYD protection benefits. By lecter
of December 14, 1989, the Carrier took the position that the other Claimants
had axercised their seniority to an {dentical position and therefors did not
mest the criteria for certification as displaced employesas under NYD. The
Carrier further stated that the remaining Claimants had vorked in the same
foreman or trackman positions, at the same rate of pay and in the same

seniority district both befors and after the line sale and vers therefore

not entitled to NYD bensfits.



In commenting on the TPAs of the 10 Claimants {n disputs, the BMWE

notes:

Although a mumber of the Claimsnts have furnished their payrell
statenents for a number of the months of the protective period, it
is impossible to precisely calculate thair menthly sarnings
because the payroll statements do not necessarily coincide vith
the end of the calendar month. Also, the payroll statements do
not permit comparison based on test period hours.

NYD Appendix ! provides as follovs:

1. Definitions. -(a) "Transaction® weans any action taksn
pursuant to authorizations of this Commission on which these
provisions have been imposed.

(b) °Displaced employse® means an employee of the railroad who,
as a vesult of & transaction is placed in a vorse position with
respect to his compensation and rules governing his vorking
conditions.

(¢) *Dismissed employee® means an employee of the railroad vho, as
a result of a transaction {s deprived of employment with the
railroad because of the sbolition of his position er the loss
thereof as the result of the exercise of seniority rights by an
euployse wvhose position is abolished as a result of a transaction.

(d) "Protective period" means the period of time during vhich a
displaced or dismissed employse is to be provided protection
hersunder and extends from the date on vhich an employee is
displaced or dismissed to the expiration of é years therefrom,
provided, howaver, that the protactive periocd for any particular
employese shall not continus for a longer period followving the date
he vas displaced or dismissed than the period during vhich such
enployee vas in the employ of the railroad prior to the date of
his displacement or his dississal. For purposes of this appendix,
an eaployss’s length of service shall be determined in accordance
vith the provisions of section 7(b) of the Washington Job Protec-
tion Agreesent of May 1936.

S. Displacement allovances.-(a) So long after a displaced
eaployse’s displacesent gs he is unable, in the normal exercise of
his senfority rights under existing sgresments, rules and prae-
tices, obtain a position producing coapensstion equal to or
exceeding the compensation he received in the position from which

3



he vas displaced, he shall, during his protective period, be paid
a monthly displacement allovance equal to the difference betvween
the wonthly compensation received by him {n the position in vhich
he {s retained and the average monthly compensation received by
him in the position from which he vas displaced.

Each displaced employee’s displacement allovance shall be deter-
mined by dividing separately by 12 the total compensation received
by the employse and the total time for vhich he was paid during
the last 12 months in vhich he performed services immediately
preceding the date of his displacesent as a result of the trans.
sction (thersdby producing average monthly compensation and average
sonthly time paid for in the test period), and provided further,
that such allovance shall also be sdjusted to reflect subsequsnt
gonaral wage increases.

1f a displaced employee’s compensation in his retained position in
sny month is less in any sonth in vhich he parforms work than the
aforesaid average compensation (adjusted to reflect subsequent
general vage increases) to vhich he would have been entitled, he
shall be paid the difference, less compensation for time lost on
account of his voluntary absences to the sxtant that he is not
available for service equivalent to his average monthly time
during che test period, but {f in his retained position he vorks
in any month in excess of ths aforesaid aversge monthly time paid
for during the test period he shall be additionally compensated
for such excess time at the rate of pay of the retained position.

(¢) In the event of any dispute as to vhether or not a particular
employes vas affected by a transaction, {t shall be his obliga-
tion to {dentify the transaction and specify the pertinenet facts

of that transaction relied upon. 1t shall then be the railroad’s
burden to prove that factors other than a transsction affected the

smployse.
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The question to be resolved is vhether Claimants are ®displaced® or
*dismissed® employees vithin the meaning of the NYD conditions. If se, then

the labor protsction bdenefits claimed should be awvarded.



POSITION OF THE NVEK

The BMWE saintsins Claimsnts are entitled to laber protection benefits

according to the NYD conditions.

The BMWE contends that thers is no disputes that Claimants changed

positions as a direct result of an I.C.C.-approved transaction.

The BMVE rejects CSX's position that an employes {8 not placed (n a
"worse politbn' under NYD so long as the smployse obtains a pﬁoluon vith
the same rate of pay and in the same seniority district as the position frea
wvhich the swployse was displaced. HNorsover, the MVUE rsjects C3X's position
f.ha-t there i3 not necessarily an *advarse affect® as a rasult of a "transac.
tion® in a situation vhers an employee vho has besn displaced earns less

monsy per month becsuse many factors unrelated to the transaction affect the

amount of compensation in sny given month.

The BMIWE relies heavily on the so-called Bernstein decisions batwesn
the BRAC snd the Chesapeake and Ohio Rsilvay Company, vhich appear in the
record. Particular reliance is placed on Docket No. 62, in which Referss
Bernstein rejected the carrier’s argument that, *...se long as sn employse
has a position -- full time position -- with a rate of pay equal to or
greater than that he received at the time of the coordination, he cannot be

sligible for a displacement allowvance.®



The BMWE further asintains that the computation traferred to {n NYD
Article I, Section 5 for determining loss of compensation {s the TPA and any
month’s sarnings belov the TPA makes an sffected employee sligible for NYD
benefits. The BMWE contends that this {ntarpretation represents the literal
meaning of the language of NYD. The BMVE, again relying on the Barnstein
reasoning, urges that tha focus of the inquiry as to eligibilicy for NYD

benefits should be loss of compensation, not a negative change in the rate

of pay.

RQSITION OF CSX

CSX contends that Claimanta, hersinafrer sxcepting the four specifi-
cally admitted and cited, are not entitled to lsbor protection benafits

under NYD bacause they were not adversely affected by any 1.C.C.-approved

transaction.

Citing Article I, Section 11(e), the Carrier argues that the burden of
proving that Claisants are in a vorse position as to compensation as a
result of a transaction s on the Organization and {t has failed to sustain
its burden of proof. CSX rejects the BMWE's position that Claimants were
placed in a vorse position as a result of the transaction, and therefors
rejects the Organization’s contention that they are “displaced® or "dis-
missed® eaployees under NYD. CSX msaintains that Claismants continued to hold

positions after the transaction with “comparabls earnings® to thosa held

before the transaction.



CSX contends that Claimants have not suffersd any ®"adverse effect® as a
result of a transaction and that the burden has not shifted to CSX to prove
thit causes other than a transsction nagatively affectsd Clsimants’ earm-
ings. CSX further maintains that the BMWE has not proved that Claimants’
"overall esrnings potential vas reduced following the transactiem...®
therefors rendering moot the question of causstion. The Carrier argues that
the BMVE i{s seeking “automatic certification for a displacemsnt allowvance

and/or tast period averages to certain smploysss marsly because an abandon-

ment occurred.*®

Finally, the Carrier contends that even if Claimants are found to have
lost earnings, that loss of earnings was csused by sn intervening facter,
not the transaction at issue. Therefore, Claimants are still met entitled
to NYD labor protection bemefits. The Carrier maintaine that the BMWE has
not sustained its burden of proving a causal nexus between any presumed
adverse affect and the transaction. CSX argues that an smployee’s sarnings
fluctuate for many ressons not related to a transsction. CSX maintains that
1f there was any fluctuation in the earnings of Claimants, it wvas dus to
*factors such as the nuaber (of] work days in the month, the amount of
overtime required and the oversll level of business.® The Carrier alse
notes that routine business fluctuations occur regularly and these wvould
have occurrad vhether or not the transaction occurred. Nonetheless, these

fluctuations do not give rise to the payment of NYD labor protactiom

banefits.



EINDINGS AND CONCLUSIONS

It is clearly settled that the Organization carries the burden for
Proving the entitlesent to NYD benefits. Hars, the AMWE must show that
Claimants vers placed in & vorse position by the actions of the Carrier and
that those actions vers related to an identified I1.C.C.-approved trans-
action., Actual hara to Claimants must be shown as well. On the facts

presented {n the record, the Organization has sustained its burden of proot.

Although there is arbitral asuthority for the Carrier’s position that
rate of pay is a valid factor to examine in considering the potential harm
to a ¢laimant and vhether or not he {s in a voras position as to compan-
sation, the more sppropriats analysis wvas enunciated by Refsree Bernstainm.

In Docket Ne. 62, Bernstain found:

"From this discussion it may be seen that neither ‘rate of
pay’ nor the ‘test period’ average earnings is dispositive. The
Agreenent askes ‘compensation’ the test of ‘wvorse(ned) position’
and the test periocd formula provides the normal and usual ysrd-
stick of compensation. But, the eligibility of an esployee for an
allovance depands upon vhether any of the difference {n compensa.
tion is a result of the coordination. Once the eligibilicy s
shown all ths difference betveen a month's compensation after the
coordination and the ‘'test period’' average is due the employes.
By adopting the average test, the parties undoubtodly anticipated
that some fev vindfalls would occur.®

Even the fluctuations {nherent in the ordinary course of business, maks
the rate of pay only a useful but not determinative criterion to examine.
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It i{s the compensation filtered through the TPA that shows vhether or not an

employes has besn placed in s vorse position.

The decline in Claimants’ compensations coincided in time and place
vith the transaction in question which vas approved by the I.C.C. This
proxiamity, and the absence of proof of an intsrvening factor, establishes
the causal nexus between the transaction and the loss of compensation teo
Claimants. The change in compensation clearly constitutes s hara %o

Claimants, thus satisfying all the sleaents necessary for applying the NYD

banefits.

This Board finds that the employee protective conditions of NYD
are applicable to Claimants herein and directs that Claimants be
paid the differsnce between the TPA and their actual compensation,
vhere applicable. If an sxact correlation cannot be sstablished,
the Board directs that the parties make thelir best afforts to
establish in good faith the amount of compensation owing within 30

days.

Nicholas H. Zun
Chalruan and Neutfal
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