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On May 16, 1988 the Interstate Commerce Commission tI;3C) 

lssucd its Decision in Finance Docket No. 30,800 approvlna the 

sppilcatlon of the Union Pacific Railroad Company (UP) to acquire the 

Hissourl-Kansas-Texas Raiiroad (MKT). The ICC imposed conditions fl>r 

the protection of cmployecs set forth in N-u YnoPk BY.-Cnn-rni- 

, 350 I.C.C. 60 (1979) (New York Dock 

ZGndatl4nsl. In the same 'utcision the ICC also approved abandonment by 

the XT of its 43.3 mile ilne of railroad between Griffin and F'aroe-Ins, 

iiJfLS 3s * The ICC further apwovcd abandonment by the MKT of a 33.6 milt 

portion af its line between Sedalia and Clinton. Missouri. .iuthoric,v 

t3 +ir's ctuatc the abandonments was mado subject to the conditions for 

protection of smPloYscs set forth in 

, 360 I.C.C. 91 (1979) (Oreson Short Line 
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Conditions). 

On Scptcmbcr 30, 1988 Claimant was furloughed from his 

position as 3 track machine operator on extra gang 164 an Sszizrit:r 

3istrioz iJo. 1 in which Claimant held seniorityds a section foreman, 

maohine operator and track laborer. However, Claiman+, GSS xabls +,J 

secure 3 position in Seniority District No. 1. 

i3n October 1, 1988 Claimant fiLcd for protcctivo bencflts 

under zhc Nev York Doct Conditions and the @rtgon Short Line 

iondit;ons ailcging that his furlough was due to the UP's acquisition 

.s f the WT. The Carrier responded on November 23. 19@8 denying 

Claimant's request on the ground that Claimant had provided no 
- 

lnrormt=ion to astablish that -his furlough was the result of a 

cr3nsac-ion. e 

The Organization appealed the Carrier’s denial. The Carrier 

denied the appe31. 

in February 1989 the Carrier recalled maintenance of way 

smpioyccs in Seniority District No. 1. Kouaver, Claimant w3s not 

rccaileci. An employee junior in seniority to Claimant was called. 

On November 1, 1989 the Carrier abandoned those positions of 

r;rackagc the ICC had given it authority to abandon in its Decision in 

7inance Docket No. 30,800. The Carrier afforded protective benefits to 

empioyecs whose positions were abolished as a result of those 

abandonments. 

The Organization continued to appeal the Carrier's denial of 

Claimant's request for protective benefits. The Carrier continued to 
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deny the Organization's appeals. Eventually, the Organltaticn appealsti 

t?z matter to the highest officer. of the Carrier designated to handl.5 

such disputes. Houever, the dispute remained unresolved. 

The parties created this Arbitration Committee and solectsd -- - -.. 

tile undersigned as its Neutral Member pursuant to Ar+,icl+ 1. Szr,%lsn 

;1 of the tlsu 'lark 2~ck and Oregon Short Line Conditions. :i*aring in 

this matter uas held in Reno, Nevada on November 15, 1390. AL! 

Tazties, including CLaimant, war3 given an opportunity to present clrsi 

r,sstimony 'as uell as written submissi'ons. The parties uaixd the time 

;i;r.rt for Decision provided in Article I. Section 4(c). 

. 

On the entire record in this case this Committee-finds that 

the parties have complied uith the requisite procedures of Article I, 

3ection 11 of the Neu York Dock and Oregon Short Line Conditions, that 

the dispute in this case is ripe for determination by this Committee 

and that this Committee has jurisdiction to do so. 

The answer to the question at issue in this case dtpends upon 

2 :i* t ‘ne r Ciaimant's September 30, 1988 furlough was the resuit af a 

transaction. That question in turn is governed by Article 1, Section 

‘: I+) ot’ the New York Dock and Oregon Short Line Protsctivc Conditions -a 

u'nich provides: 

In the event of any dispute as to uhether or not 
a particular ml~loyae was affected by a 



4 

transaction it shall be his obligation ts 
identify the transaction and specify the 
pertinent facts of that transaction rsliad upon. 
It shall then be the railroad's burden to prove 
that factors other than a transaction affected 

. the employee. 

bs the Grganizaticn correctly points out the burden 1-f proof 

b-Sl’iQi~& cf an-employee under Ssction iL(e) is considerabi:,. l+ss th2.n 

uhat ;^zrmerly was required under ICC labor protective conditions which 

preilatsd the Neu 'fork Dock and Ore&n Short Line Conditions. See 

, ijune 

9, 19E-T (Kashar, Neutral!. Nevertheless, it is us11 established that 

t’ile burden of proof required pf an emplo~aa under Section ll(e! 

mandates that the employer establish a causal nexus betuwrr th+ 

adverse 2IIfect experienced by the employee and a transaction. See 

July 30, 1982 (Sickles, Neutral); DRv. SumcwSsqU A-m-k 

, March 15. 1980 (Kashtr, Neutral) an2 

, Jan 3, i989 

(?etarson, Neutral 1. 

Anaiysis of the record in this case forces ug to agree with 

the Carriar that neither Claimant nor the Organization has 

demonstrated that Claimant's furlough uas the result of l transactbn. 

Although CLaiman t and the Grganization allege that Claimant's furlough 

uas ths result cf UP's acquisition of MT, the allegation LS 
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unsupported by the record in this case. Khile the racord demonstrates 

t‘nat Claimant was furloughed a f3u months aftar thy TX's Dacisicn 

approving the acquisition. that fact alone FS insufficient to 

astablish the requisite causal nsxus. Claimant and :he Organization -. 

would have this Board draw the inference that Claimant's ftArlough uas 

iui ts the UP's acquisition of the MKT. Hosrever. the t‘or+grring 

3adtk9k-iti+s make it clear that we are not free to draw such an 

rnference. 
. 

Moreover, even if Claimant has sustained his burden of proof 

under Section 11(a) we believe the Carrier has met its burden under 

that section. The record demonstrates that for some time prior to his 

furlough Claimant was not able to hold a position in Seniority 

District No. 1 except the one from which he uas furloughed which 

related to a special project. When the project uaa completed Claimant 

and 3tner empiovees working on the project were furloughed. Thus, 

CLasmant's furlouah was the result of the termination of the special 

project, and not UP's acquisition of MKT. 

Apparently Claimant could have worked a position on Seniority 

3istrlct NO. 1 besinning approximately January 1989, and if he had 

done so may have been afforded protective benefits when all positions 

war9 aboiishod as a result of the abandonment of part of the MKT line 

which occurred in November 1989. However, Claimant in fact did not 

uork such position. Whether that was due to some improper action or 

,a.missron by the Carrier or Claimant is in dispute. We believe the 

carrier's point is uell taken that such dispute is not dthin the 
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jurisdiction of this Committea and must be handled under t‘r,? 

Bppropriate procedures of the Railway Labor Act. -45 cJ.S.C. §§15:, =A 

4ea We understand Claimant's frustration at the fact that a jun-sr 

employee was recalled and may have been afforded prl;tecti*ra S+ncfit,s -_ -.-. 

as a result of the line abandonment. Houever, that matter simply is 

tiz,t within aur jurisdiction. 

In the final analysis ue must conclude that there is no basis 

upon which to award Claimant the benefits of the Nsu York Deck 

Condltlons or the Oregon Short Line Conditions. 

The question at issue is answered in the neaative. . 

airman and Neutral Mem 

DATED: 


