INTERSTATE COMMERCE COMMISSION

ARBITRATION COMMITTEE
In the Matter of the Arbitration Between: )
) Pursuant to Section 1! of the
UNITED TRANSPORTATION UNION, ) New York Dock Conditions
YARDMASTER DEPARTMENT, }
)
Organization, ) ICC Finance Docket No. 28676
) (Sub. No. 1)
and )
)
GRAND TRUNK WESTERN RAILROAD, INC,, )
)
Carrier )
OPINION AND AWARD
Backgroond: On October 21, 1977, the Norfolk and Western ("NW™) and the Baltimore and

Ohio Railway Company ("B&Q") filed a joint application with the Interstate Commerce Commission
("ICC") to control the Detroit, Toledo and Ironton Railroad Company ("DTI"). Finance Docket No.
28499 (Sub-No. 1F), Norfolk and Western Railroad Company and Baltimore and Ohio Railroad
Compary-Control-Detroit, Toledo and Ironton Railroad Company, ("Finance Docket No. 28499").
Four months later, the Grand Trunk Railroad Company ("GTW") and the Grand Trunk Corporation
("GTC") filed an application to control not only the DT, but also the Detroit and Toledo Shore Line
Railroad ("DTSL"). Finance Docket No. 28676 (Sub-No. 1), Grand Trunk Railroad-Controi-
Detroit, Toledo and frontan Railroad and Detroit and Toledo Shore Line Railroad Company,
("Finance Docket No. 28676").

The ICC's Administrative Law Judge hearing this matter determined that both applications

were consistent with the public interest, but favored the application of the GTW. Upon petition for
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administrative review of the initial decision, the ICC opened the record on September 19, 1979, and
scheduled oral argument for October 2, 1979.

In anticipation of its acquisition of the DTI and the DTSL, the GTW negotiated protection
agreements with most of its employees. One such agreement ("1979 Agreement”) was reached with
the Railroad Yardmasters of America' on September 4, 1979. The agreement reached with the RYA
was identical in all respects to agreements reached with all of the other signatory organizations.

The ICC reopened the record on October 26, 1979, on a joint motion from the GTW and the
various organization to receive the protection agreements.

The ICC approved the acquisition by the GTW of the DTI and the DTSL, through the
purchase of outstanding stock, in Finance Docket No. 28676 (Sub-No. 1), Grand Trunk Western
Railroad-Control-Detroit, Toledo and Ironton Railroad Comparty and Detroit and Toledo Shore
Line Railroad Company, served December 3, 1979 ("Final Decision™). The ICC found that the
protection agreement reached between the GTW and the various organizations had met the minimum
requirements of §11347 of the Interstate Commerce Act, and adopted it in its Final Decision. The
ICC wrote:

GTW shall be required to provide employees not now covered and to the
extent contemplated under 49 U.S.C. 11347 with the basic protection as particularly

described in the contract entered into between GTW and the Railway Employees'
Department, AFL-CIO, et al. ,

"The Railroad Yardmasters of America ("RYA®) subsequently became a part of the United Transportation Union
("UTU™) and is now known as the United Transportation Union - Y ardmaster Department. That event is not significant to
this case. For the sake of simplicity, the term “Union,” when used in this Award, shall refer to the RYA both before and after

becoming & part of the UTU.
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On June 24, 1980, the GTW acquired the stock of the DTI from its previous owner, Pennco.
GTW was already a half owner of the DTSL, and acquired the remaining stock of that carrier from
it co-owner, the NW, on April 13, 198]1. On October 1, 1981, the operation of the DTSL was
merged into the GTW's operation, and a similar merger with the DTT was accomplished on
December 31, 1983.

At the time of the acquisitions, yardmaster employees on the GTW and the DTSL were
represented by the RYA, but were unrepresented on the DTI. On January 8, 1985, the National
Mediation Board, following a representation election in which yardmasters on all three former
properties participated, certified the RYA as the exclusive representative of the class and craft of
yardmasters on the entire merged system. Since that date, the parties have applied the GTW
Yardmasters Agreement on the former GTW and the DT1,? but have applied the DTSL Yardmasters
Agreement on that property.

On May 7, 1993, the parties hereto participated in a Section 11 Arbitration Board with
Referee John C. Fletcher serving as Neutral Member of the Board ("the Fletcher Board™). That
Board accepted the Union's statement of issue, which read as follows:

Did the UTU-Yardmasters (former Railroad Yardmasters of America) have

a single working agreement for the yardmasters they represented on the Grand Trunk
Western (GTW) and the Detroit, Toledo and Ironton (DTI) on June 24, 1980, in

*Although the terms of the same agreement are applicable on both properties, the parties have treated the two
railroads as if they were separate carriers, e.g., there has been no intermingling of the work force between the two railroads
and separate seniority rosters are maintained.
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accordance with the ICC Finance Docket No. 28676 (Sub-No. 1) provisions and the
September 4, 1979 Agreement?

In its Award, issued on May 24, 1993, the Fletcher Board answered this question in the
affirmative. As a consequence of reaching this conclusion, the Board found that the 1979 Agreement
was applicable to GTW yardmasters effective with the acquisition of the DTI on June 24, 1980. The
parties were subsequently unable to resolve certain disputes concerning the application of the 1979
Agreement with respect to GTW yardmasters. Accordingly, they established this Board of
Arbitration. The Carrier named Richard J. O'Brien, Assistant Director Labor Relations, as its
Member of the Board. The Union named Donald R Carver, Assistant to the President, as its Member
of the Board. They mutually selected Barry E. Simon to serve as Chairman and Neutral Member.
Pre-hearing briefs were furnished the Chairman by both parties on December 3, 1994. The Eoud met
in the offices of the Carrier's attorneys in Washington, D.C. on December 7, 1994. At that hearing,
the parties’' pre-hearing briefs were reviewed and both sides were given full opportunity to present
argument and evidence in support of their positions. In addition to the Board Members, appearances
were made by Lloyd E. Miller, General Chairman, and William G. Mahoney, Esq. (Highsaw,
Mahoney & Friedman), for the Union, and by Mark Rose, Manager Labor Relations, and Jo

DeRoche, Esq. (\Veiﬁer, Brodsky, Sidman & Kider), for the Carrier.

Issues Presented: The Union states the issues as the following claims:

) Claim of GTW Yardmaster G. A. Wohlfeil for loss of Yardmaster position
and monthly compensation provided in the September 4, 1979 Agreement.
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2) Claim of GTW Yardmaster J. Vandendries for loss of Yardmaster position
and monthly compensation provided in the September 4, 1979 Agreement.
3) Claim of GTW Yardmaster L. E. Miller for loss of monthly compensation
provided in the September 4, 1979 Agreement.
Position of the Union: As a prelude to its argument before this Board, the Union

asserts the Board should not give credence to the Carrier's attempt to overturn the Award of the
Fletcher Board. It first argues the Award is good law, and then insists this is not the appropriate
forum to challenge such an Award. Such jurisdiction, insists the Union, is reserved to the Interstate
Commerce Commission. The Union further notes the Carrier has not taken any action before the ICC
designed to overturn the Award. .

The Union insists the ICC made only one imposition of protection, namely, the 1979
Agreement. It denies that the ICC also imposed New York Dock Conditions at the same time. It
asserts that affected employees would have whatever protection the ICC imposed (the 1979
Agreement) until there was a single working agreement pursuant to Section 11 of the 1979
Agreement. At that point, they still are covered by the 1979 Agreement. The Union argues there is
no way employees could be covered by only the New York Dock Conditions because they were never
imposed by the ICC.

According to the Union, Claimants are protected by both the attrition and compensation
provisions of the 1979 Agreement, as imposed by the ICC. Although the Carrier has denied that any

order, decision or agreement "can be read to freeze the number of yardmaster jobs [it] must
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maintain," the Union insists the ICC has already found to the contrary. The Union quotes from the
ICC's November 30, 1979, decision as follows:
The agreement provides attrition protection. That is, no reduction in force of

employment shall occur other than principally by death, retirement, discharge for
cause, or resignation. . . .

. The protection afforded regarding job secunty could not have been
achieved except as an outgrowth of the proposed consolidation. . . .

The Union further states that Claimants are adversely affected and protected employees, and
have been qualified as such. In this regard, the Union cites Sections 2(a), 2(b) and 3 of the 1979
Agreement, which read as follows:

Section 2. (a) All "protected employees” of GTW, DT&I and DTSL shall
be certified as adversely affected.

(b) All employees in the active employment of GTW, DT&I
or DTSL on the date of acquisition of DT&I by GTW shall be "protected employees.”

Section 3. The protective period for a "protected employee” shall be from
the date he is certified as adversely affected until he qualifies for early retiree major
medical benefits provided under Group Policy GA-46000,™ except as otherwise
provided in Article 1, Section 5(c) and 6(d) of New York Dock.
In arguing that the Carrier is prohibited by the 1979 Agreement from reducing forces except

through attrition, the Union compares the Agreement to an agreement between the Norfolk &

Westemn and the various labor organization members of the Railway Labor Executives' Association

3Group Policy GA-46000 is qualified for by ataining age sixty-cne (61) if retirement application is made to the
Railroad Retirement Board
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(RLEA) when it was granted control of the Nickel Plate, Wabash and ACY Railroads in 1962. The
Union quotes the ICC as follows:

The Norfolk & Western has entered into an agreement with 19 of the principal
labor organizations, members of the Railway Labor Executives' Association, for the
protection of employees of Norfolk & Western, Nickel Plate, and Wabash, as well as
persons employed on the Sandusky line of Pennsylvania, represented by these
organizations. This agreement, which provides for the assumption by Norfolk &
Western of all outstanding labor contracts, schedules, and agreements of Nickel Plate,
Wabash, as well as those having application on the Sandusky line, basically requires
that job eliminations as a result of the unification be accomplished only through
normal attrition. Under its terms, Norfolk & Western agrees to take into its
employment, upon consummation of the merger, lease, and purchase, all employees
of the lines involved with the guarantee that they will not be adversely affected in their
employment as a result of the proposed transactions or for any reascn other than
furloughs due to seasonal requirements or a decline in volume of traffic or revenue.*

» & =

Employees. - Norfolk & Western has entered into an agreement with 19 of the
principal labor organizations, members of Railway Labor Executives' Association, for
the protection of employees of Norfolk & Western and A.C.Y. This agreement,
which provides for the assumption by Norfolk & Western of all cutstanding labor
contracts, schedules, and agreements of A.C.Y., basically requires that job
eliminations as a result of the proposed acquisition of control be accomplished only
through normal attrition.

1t was stipulated and agreed that any report and order approving the proposed
acquisition of control may consider this agreement as being made pursuant to and in
conformity with section 5(2)(f) of the Interstate Commerce Act for the protection of

covered employees.

In view of this agreement, no conditions need be imposed under any authority
granted herein for the protection of those employees covered by such agreement.’

‘Norfolk & W. Ry. Co. and New York, C. & St. L. R. Co. Merger, 324 L.C.C. at 89.

d at 106,
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The Union rejects the Carrier's position that job protection may be satisfied by providing the
job's equivalent in wages. The Union insists the ICC has already defined the attrition protection
afforded by the 1979 Agreement as requiring "no reduction in force of employment shali occur.”
Additionally, the Union cites an Award of an Arbitration Board on which Dana E. Eischen served as
Chairman and Neutral Member.® Although the Board found that the claimant therein had been
dismissed for just cause, the Union notes the following finding of the Board:

Carrier is correct in pointing out that no "single working agreement” has been
negotiated between Carrier and Claimant or other similarly situated managerial
employees. But this does not bar the effectiveness of the 1979 Attrition Agreement
because the altemative condition subsequent specified in Section 11 obviously has
occurred, i.e., the date of acquisition of DT&! by GTW was June 24, 1980. Since we
accept as a given in the state of this record that the ICC-imposed conditions apply to
Claimant, we must find that the ICC order of November 30, 1979 imposed not only
New York Dock but also the attrition benefits specified in the GTW/RED Agreement
of September 4, 1979.

The Union further notes it elected coverage under Section 8(b) of the 1979 Agreement for
addressing any decline in business. According to the Union, this provision prohibits the Carrier from
reducing the number of protected yardmaster employees due to a decline in business and is consistent
with "attrition protection.” The Union explains that Section 8(b) permits the Carrier only to reduce
the employees' monthly guaranteed compensation.

The Union acknowledges that the 1979 Agreement does not stand by itself. Rather, the Union

agrees it incorporates certain elements of the New York Dock Conditions. Looking at Section 3 of

It the Matier of the Arbitration Between Gront E. Hoover and Grand Trunk Western Railroad Company, decided
Decaber 13, 1985. The claimant therein was 8 managerial employee not covered by a collective bargaining agreement.
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the 1979 Agreement, the Union asserts Sections 5(c) and 6(d) of Article I of the New York Dock
Conditions apply because they are specifically referenced. Similarly, the Union refers to the Note to
Section 8, which cites Article I, Section 5(a)(2nd paragraph) and Section 6(a) of the New York Dock
Conditions. The Union urges this Board to follow the principle of expressio unius est exclusio
alterius and find that provisions of New York Dock Sections 5 and 6 not specifically referenced in the
1979 Agreement are not a part thereof.

The Union finds it significant that the parties did not inciude New York Dock Section S(a)(1st
paragraph) in that it requires a protected employee to exercise seniority to a secondary craft to
protect his guarantee, Not including this provision, according to the Union, is consistent with the
concept that the 1979 Agreement is an attrition agfeement.

With respect to the three individual claims, the Union states that G. A. Wohlfeil, the first
Claimant, held a regular yardmaster position prior to June 24, 1980. That position was subsequently
abolished and Claimant Wohifeil exercised his seniority to a switchman position. The second
Claimant, J. A Vandendries, also held a regular yardmaster position prior to June 24, 1980. Asthe
result of the abolishment of his position, he exercised his seniority in the clerical craft. He
subsequently was appointed to a non-agreement Trainmaster position. The third Claimant, L. E.
Miller, has remained employed as a yardmaster, although his monthly earnings have been diminished
since June 24, 1980. The claims on behalf of the first two Claimants seek their retumn to their

yardmaster positions. All three claims seek lost earnings.
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Position of the Carrier: The Carrier first argues that the Award of the Fletcher Board
is patently erroneous. According to the Carrier, the Board relied upon a single sentence, which it
acknowledges was "inartfully drafted,” and created a situation that is markedly different from what
was understood to be the agreement with thirteen other unions. The Carrier, therefore, asks this
Board to overturn the Award of the Fietcher Board.

The Carrier recognizes that appeal could have been taken to the ICC, however, it doubted that
the errors it cites would meet the Commission's standards for accepting the Award on appeal or for
reversing the Board's decision.” Carrier reached this conclusion because the alleged errors involved
an agreement between only a single carrier and a single union, Furthermore, Carrier felt the impact
of the Award was limited because all yardmasters with a seniority date prior to June 24, 1980 had
continued to be employed by the Carrier in some capacity or had retired.

Asserting that the yardmasters still do not have a single working agreement for the merged
system, Carrier insists the only applicable protection is the basic New York Dock Conditions. Carrier
further notes this requires the Union to prove a causal nexus between any alleged adverse effect and
the transaction. In overturning the Award of the Fletcher Board, the Carrier would have this Board

find that the 1979 Agreement was not applicable to yardmasters.

"The process of reviewing such decisions and the standards of review were first developed by the laterstate
Commerce Commission in Chicago & North Western Transportation Company - Abandonment, 3 1.C.C. 2d 729, 736
(1987) ("Lace Curtain®), affd sub nom. International Brotherhood of Electrical Workers v. {CC, 861 F.2d 330 (D.C. Cir.

1938).
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In the altemnative, and assuming the 1979 Agreement is applicable, the Carrier proposes that

the Board address the following questions:

Issue 1: Whether the protection applicable to Grand Trunk Yardmasters
under the 1979 Agreement is New York Dock, as modified by the exprass terms of the
1979 Agreement?

Issue 2: Whether the calculation of test period earnings under Section 5(a)
of New York Dock was modified by the 1979 Agreement?

Issue 3: Whether the 1979 Agreement amended the Carrier's rights under the
collective bargaining agreement to reduce forces and abolish jobs?

Issue 4: Whether the 1979 Agreement changed the responsibility of protected
employees to exercise their seniority with the carrier and otherwise mitigate their
damages?

Issue 5: Does Section 6 of New York Dock apply to Grand Trunk
Yardmasters, and has the Carrier's right to offset other earnings against a protection
claim, as provided in Section 6, been modified by the 1979 Agreement?

Carrier proposes that the first issue be answered in the affirmative, the next three be answered
in the negative and the last be answered that "Section 6 applies and has not been modified by the 1979
Agreement.

The Carrier submits that the 1979 Agreement is, by its own terms, New York Dock
Conditions, as modified by Sections 2 through 10 of the Agreement. The Carrier primarily bases this

position on the terms of Section 1, which reads as follows:

Section 1. The terms and conditions imposed in New York Dock
Railway - Control - Brooklyn Eastern District, 354 [.C.C. 399, as modified by the
Commission's Decision served in that proceeding on February 23, 1979, ("New York
Dock"} shall be applied for the protection of the interests of employees of GTW,
Detroit, Toledo & Ironton Railroad Company (DT&I) and the Detroit and Toledo
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Shore Line Railroad Company (DTSL), except as those terms are modified herein.
Copy of New York Dock attached hereto and made a part hereof.

Carrier also cites the ICC's Final Decision as stating, at page 532, "[w]e find that the
agreement satisfies the minimum requirements of section 11347 and we therefore adopt the
agreement as providing the appropriate measure of protection for employees in this case.” Further,
the Carrier quotes the ICC as saying the 1979 Agreement "not only incorporates the terms set out

in New York Daock but includes various other employee benefits.** Accordingly, Carrier argues the

first issue must be answered in the affirmative.

With respect to Carrier's second issue, Carrier avers that Sections 5(a) and 6(a) of New York
Dock provide the method for computing monthly guarantees, whether they are in the form of
displacement allowances or dismissal allowances. It denies that either formula limits the @culatiom
to the eamings within a particular craft. Carrier disputes the Union's assertion that test period figures
provided to GTW yardmasters with a seniority date of June 24, 1980, or earlier, should inciude only
income earned as yardmasters. Carrier cites several arbitral decisions in support of its position that
the agreement protects compensation rather than the rate of pay, and must include all earnings made
during the test period.

As to its third issue, Carrier argues it has not forfeited its right to reduce forces and abolish
jobs. Although the Union has characterized the 1979 Agreement as an attrition agreement, Carrier

notes there is no reference in either the Agreement or New York Dock to attrition protection. Carrier

Yat page 531.
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says the Union's position is based solely upon the ICC's use of the term "attrition protection” to
support its conclusion that employees are guaranteed yardmaster jobs for life. Nevertheless, Carrier
adopts the definition of "attrition protection” from /i the matter of the Valuation Proceedings under
Sections 303(c) and 306 of the Regional Rail Reorganization Act of 1973, 531 F.Supp. 1191 (1981),
wherein the court defined it as a guarantee of "employment or its equivalent in wages and fringe
benefits until the employee dies, retires, resigns, becomes disabled, or refuses to accept a bona fide
job opening? The 1979 Agreement, according to the Carrier, has the effect of continuing protection
until the protected employees qualify for GA-46000, rather than for only six years as provided in New
York Dock. Carrier compares the 1979 Agreement to the agreement establishing the Burlington
Northern, and cites both the ICC's decision approving the merger,'® and a later decision regarding the
proper application of the conditions."

Carrier further asserts it is privileged to reduce the forces, complying only with the procedures
set forth in the schedule rules. It denies it must engage in negotiating an implementing agreement
pursuant to New York Dock Section 4, which requires, inter alia, a ninety day notice.

Carrier next asserts its fourth issue must be answered in the negative. It insists that

yardmasters who have been promoted to such a position from another craft and retain seniority in the

%3t 1263, o0 136.

WGreat Northern Pac. - Merger - Great Northern Ry., 331 1.C.C. 228 (1967), aff'd sub nom. United States v.
1.C.C., 296 F.Supp. 853 (D.D.C. 1968), affd, 396 U.S. 491 (1970).

"Great Northern Pacific & Burlington Lines, Inc. - Merger - Great Northern Raitway - In the Matier of
William A. Rilling, Finance Docket No. 21478 (Sub-No. 13), 8 1.C.C.2d 229, served December 11, 1991 ("Grear

Northern").
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other craft have both a right and a responsibility to exercise such seniority when they have been
displaced from the yardmaster craft. The Carrier states that the ICC imposed protective conditions
without regard to craft or class lines. None of the agreements negotiated with the various unions
contains any restrictions upon employees exercising their senjority, according to the Carrier. Carrier
cites several Awards, including one involving yardmasters on the C&0O/SCL, holding that the duty
to exercise seniority is not limited to a single craft. Carrier aiso cites an ICC decision® vacating an
Award under the Norfolk and Western Merger Agreement, which Carrier states includes "attrition”
protection. In its decision, the ICC wrote:

Central to the [Washington Job Protection Agreement], as outlined in section
6(a) of that agreement, is that employees are not placed in a "worse position” so as
to trigger the receipt of compensatory benefits when they can exercise seniority rights
to take positions producing equal or greater compensation elsewhere in the
consolidated system. That requirement embodies the fundamental bargain in WIPA
and all subsequent Commission-developed labor conditions that employees exercise
existing contractual rights (seniority) to take available work elsewhere in exchange
for economic protections that would be afforded should they uitimately be displaced.

See e g, New York Dock, 360 L.C.C. at 86 {Article I, section 5{a}).

k & &

By its own words, section 1(b) of the Merger Agreement simply added to the
WIPA benefits adopted in section 1(a) by guaranteeing working-life economic
protection, specifying that no employee could be placed in a "worse position"
regarding compensation and working conditions "at any time during [this]
employment.” Nowhere does section 1(b} expressly withdraw the WIPA precondition
that seniority must be exercised to secure those benefits.

Norfolk and Western Railway Company and New York, Chicago and St Louis Railroad Company - Merger,
Et. (Arbitration Review), Finance Docket No. 21510 (Sub-No. 4), (not printed), served July 27, 1993 ("NW Merger”™).
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Finally, with regard to its fifth issue, the Carrier asserts that a dismissed employee may be
required to furnish proof of any other eamings to be used by the Carrier as an offset against the total
amount of a dismissal allowance. In this respect, the Carrier cites Section 6(c) of New York Dock,
which reads as follows:

The dismissal allowance of any dismissed employee who is otherwise
employed shall be reduced to the extent that his combined monthly earnings in such

other employment, and benefits received under any unemployment insurance law, and

his dismissal allowance exceed the amount upon which his dismissai allowance is

based.

With regard to the specific claims, Carrier asks this Board to invoke the doctrine of laches.
It notes that the first claim filed by the Union was made in 1986 on behalf of Yardmaster Byle. This
claim, says the Carrier, was dismissed by Referee Peterson on July 26, 1989, on the basis of laches
because of a nineteen month delay between the date of the alleged adverse effect and the filing of the
claim Relying upon that Award, Carrier insists that claims for periods as far back as 1980 are also
barred Carrier insists that a thirteen year delay in progressing claims to arbitration is unreasonable
and detrimental to the Carrier. Carrier further asserts that neither it nor the Union has access to the
necessary data to make the necessary calculations for guarantee payments for claims prios to the
Award of the Fletcher Board.

In Claim No. 1 on behalf of G. A. Wohifeil, Carrier states his position as the BOC Yardmaster
at Detroit was abolished in December 1992. Carrier asks that any portion of his claim pre-dating the

Award of the Fletcher Board be denied on the basis of laches. Subsequent thereto, Carrier asks that

Claimant Wohlfeil's guarantee be reduced by the full amount of his other earnings. Carrier makes the
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same argument in Claim No. 2 on behalf of J. Vandendries, except it avers he earned in excess of his
guarantee while employed as a trainmaster. The Carrier reinforces its laches argument in Claim No. 3
on behalf of L. E. Miller by noting his guarantee was based upon considerable overtime worked
during the test period. Subsequently, Carrier had not documented the overtime opportunities he
might have foregone, resulting in his earning less than his guarantee, although he worked every

straight time shift.

Discussion: At the outset, we must address the Carrier’s attempt to overturn or modify the
decision of the Fletcher Board. As both parties are aware, the procedure for review of an arbitration
decision concerning ICC imposed protective conditions is to the ICC.” The Commission has primary
jurisdiction over such matters, with further appeal being to the U.S. Court of Appeals. The
presumption that the ICC might not choose to review an appeal does not give the Carrier license to
seek review of the Award of the Fletcher Board by this Board. As far as this Board is concerned, the
issues presented and decided by the Fletcher Board are res judicata.

Even if we were to review the Award of the Fletcher Board, we would be required to give
it full recognition uniess we were convinced it is patently erroneous. Not only do we not reach this
conclusion, we find that we must concur with the findings of the Fletcher Board. The Carrier argues
that the Fletcher Board relied upon a strict construction of "inartfully drafted” language rather than

what it characterizes as the clear intent of the parties. In labor contract negotiation, the most

YChicago and North Western Transportation Company - Abandonment, supra.
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effective way to manifest the "clear intent” of the parties is to reduce it to written [anguage in the
agreement. If the language can be interpreted without resort to external sources, the Arbitrator is
compelled to do so.

Even though the parties to an agreement disagree as to its meaning, an arbitrator who

finds the language to be unambiguous will enforce the clear meaning. . . . Thus, the

clear meaning of language may be enforced even though the results are harsh or

contrary to the original expectations of one of the parties. In such cases the resuit is

based upon the clear language of the contract, not upon the equities involved.™

The main issue before the Fletcher Board was whether or not the 1979 Agreement was
applicable to GTW yardmasters. The critical provision of the Agreement stated it would be "effective
upon the date of acquisition or the date upon which the labor organization and GTW come to
agreement on a single working agreement for all employees they represent on the GTW and DT&I,
whichever is later." When GTW drafted this Agreement to be used with all of the organizations
representing its employees, there is no doubt it desir§d to have a single working agreement cover all
the employees of a particular class or craft on both properties. Carrier conditioned coverage under
the Agreement upon obtaining such a concession from the organizations.

In the case of the yardmasters, however, the Fletcher Board found that the condition had been
satisfied on the date of the acquisition because the GTW yardmasters were the only ones represented
by the Union. The DTI yardmasters were officials, not represented by any organization. Presumably,

Carrier had intended that the Agreement would be effective upon the Union securing the right to

represent the DTI yardmasters and then placing them within the coverage of the GTW working

“Elkouri and Elkouri, How Arbitration Works, Fourth Edition (BNA 1985) pp. 349-50.
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agreement, This intent, however, was not expressed in the 1979 Agreement, or any other
correspondence. It is evident Carrier overlooked the unique situation with the yardmasters when it
proffered an identical agreement to all of the organizations. Carrier was aware, however, that the
DTI yardmasters were not represented. Consequently, it cannot claim it entered into the Agreement
based upon a mistake in fact. Had the Fletcher Board read the 1979 Agreement to mean that a single
working agreement must be in place for all GTW and DTI yardmasters, the Board would have been
engaged in redrafting the Agreement, which is beyond its jurisdiction. The language Carrier used was
explicit. The fact that it is now dissatisfied with the result is notv a basis to overturn the earlier Award.

Finding that the 1979 Agreement applies, we now tumn to the question of the relationship
between that Agreement and the New York Dock Conditions. We reject the Union's idea that only
specified provisions of New York Dock are applicable. Section 1 of the 1979 Agreement is clear in
that it provides that all of New York Dock applies, unless the Agreement has modified any portion of
those Conditions. An abridged reading of Section 1 shows that "The terms and conditions imposed
in New York Dock . . . shall be applied . . ., except as those terms are modified herein.® The 1979
Agreement was not written to stand alone. Rather, the parties agreed to adopt New York Dock, pius
certain enhancement‘s. Thus, we conclude that all of the New York Dock Conditions are applicable
unless the 1979 Agreement provides otherwise. The Carrier's first issue is, therefore, answered in
the affirmative.

To determine the applicability of any of the New York Dock provisions, we must look to the

1979 Agreement to see if there are any modifications therein. With regard to the calculation of test
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period earnings, which are covered by New York Dock Section 5(a)(second paragraph) for
displacement allowances and Section 6(a) for dismissal allowances, our review of the 1979
Agreement shows first that Section 8 recognizes that these provisions shall be used for computing
monthly guarantees, except when guarantees are to be reduced as a result of a decline in business as
determined by Section 8(b). Secondly, we find that Section 9 of the 1979 Agreement is the only
other provision that modifies New York Dock in this regard. Section 9 establishes a method of
determining a monthly guarantee for union officials. We conclude, therefore, that test period eamings
are to be calculated in the manner established by New York Dock, as interpreted by various Arbitration
Boards. In particular, test period eamnings are to take into consideration all earnings paid by the
Carrier durning the test period, without regard to the class or craft for which those earnings were paid.
An Arbitration Committee, chaired by Referee Fletcher, in an Award involving a dispute between the
International Brotherhood of Electrical Workers and CSX Transportation, Inc., held:

Even if this argument were accepted in total as presented, which it is not,
[Test Period Averages] would still have to be developed in accordance with the
procedures provided in the Conditions, which the parties did not modify. This
procedure requires examination of the eamings and hours in the preceding 12 months
and taking the “total compensation” received and divide this number by the "total time
paid for." This formula does not provide an exclusion of earnings received in higher
rated service and it does not provide for an exclusion of earnings received in lower
classes of service. The formula is arbitrary - providing for no exceptions of any type,
and while some may argue that it is not equitable to protect a demoted Supervisor at
his higher rate others may argue that a recently promoted Journeyman Mechanic is
not treated equitably when lower rated helper or apprentice service would be counted.
But, regardless of which perspective of equity and fairness is considered, the formula
is there, and that is what must be followed, unless the parties saw fit to alter its
language. A situation not present here.
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In our view, this is a correct interpretation of New York Dock. To the extent that Claimants
performed service in crafts or classes other than yardmaster during their test periods, such
compensation and time shall be factored into their monthly guarantees. The answer to the Carrier's
second issue is that with the exception of the computation of monthly guarantees for union officials,
Section 5(a) of New York Dock has not been modified.

Carrier's third issue goes to the question of what is meant by an attrition agreement. As noted
by the Carrier, that termn does not appear in the 1979 Agreement, but is found in the ICC's Final
Decision. Although the ICC is not charged with the interpretation of a protective agreement once
it has been adopted, the Commission is responsible for evaluating such agreements to determine if
they meet the minimum standards of protection established by the Interstate Commerce Act. In this
regard, the ICC is well-suited to its task, and its statements must be given great deference. The real
question is what the ICC meant when it characterized the 1979 Agreement as an attrition agreement.
We find most significant the ICC’s decision in Grear Northern Pacific & Burlington Lines, Inc. -
Merger - Great Northern Railway - In the Matter of William A. Rilling,® wherein it wrote:

The Northern Lines conditions specifically set forth the methods by which

Northern Lines job protection rights may be terminated — death, retirement, discharge

for cause, or resignation. Mr. Rilling's situation constitutes a "resignation” within the

express terms of the Northern Lines conditions. We therefore find that the

Agreement does not vary the terms of, but rather comports with, the labor protective
conditions imposed here.

Moreover, we point out that Mr. Rilling's argument may be construed as a
contention that BN discharged him without cause and that such action is not

supra
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permitted by the express terms of the conditions. However, 1t is clear from practice
under attrition-type conditions (including the Landis case) that the railroad is
permitted to discharge without cause, as long as the employee is compensated at the
appropriate level for the rest of his or her working life or agrees to a lump sum, as
here. To say, as Mr. Rilling arguably contends, that no discharge without cause is
possible is to say that the merger conditions amounted to a "job freeze" in which
employers would have to retain employees even though no work was available. The
courts have consistently held that a job freeze was not contemplated by Congress or
the Commission when the imposition of labor protective conditions was established
as a requirement for a merger’s approval. See, RLEA v. United States, 339 U S. 142,
153 (1950).

We conclude that Mr. Rilling's release agreement does not vary the terms of
the merger protective conditions and therefore is valid. We find that the release
agreement constitutes a "resignation" within the express terms of the Northern Lines
conditions. We also find, as independent ground, that even under attrition-type
conditions such as those imposed here, the railroad may discharge an employee

without cause so long as it compensates the employee at the appropriate level for the
rest of his or her working life or reaches an agreement, as here, for a lump-sum

payment.

From our reading of the above decision, it is clear to this Board that the ICC does not
consider an attrition agreement to be one that prohibits Carrier from reducing the number of jobs it
has in any class or craft. The ICC drew a distinction between the two, calling the latter a "job freeze,"
a term the ICC has not used in connection with this merger. We find, as did the ICC in the above
decision, that under-an attrition agreement the Carrier is obligated to provide a specified level of
compensation to a protected employee until he or she leaves the work force through normal attrition,
i.e., as a result of death, retirement, discharge for cause or resignation. When the ICC stated that "no
reduction in force of employment shall occur other than principally by" normal attrition, we conclude

it meant that the number of protected employees, rather than the number of jobs or positions, shall
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not be reduced. We find nothing in the 1979 Agreement that would place any further restriction upon
the Carrier. The Union's reference to its election of Section 8(b) of the Agreement is not persuasive.
That provision merely directs how the Carrier may reduce its protection liability in the event of a
decline in business. The Union rejected Section 8(a), which would permit the Carrier to reduce the
number of employees subject to protection, and accepted the provision that allows a proportionate
reduction in all protected yardmasters' guarantees. Section 8(a) cannot be read to be the only
mechanism the Carrier had to reduce jobs. The Carrier's third issue, therefore, is answered in the
negative.

Carrier's fourth issue concerns the interrelationship between the 1979 Agreement and New
York Dock. Under New York Dock it is well established that a protected employee is obligated to
accept work within a subordinate craft when he or she is unable to exercise seniority to a position in
the primary craft. The employee's failure to do so ﬁermits the Carrier to charge the earnings of the
subordinate position against any guarantee payments to which the employee would be entitled. This
is the intent of Article I, Section 5(b) of New York Dock, which reads as follows:

If a displaced employee fails to exercise his seniority rights to secure another

position available to him which does not require a change in his place of residence, to

which he is entitied under the working agreement and which cames a rate of pay and

compensation exceeding those of the position which he elects to retain, he shall

thereafter be treated for the purposes of this section as occupying the position he
elects to decline.
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To properly interpret the above provision, we must also consider Section 5(a), which
establishes the eligibility requirements for a displacement allowance. That provision reads, in
pertinent part, as follows:

So long after a displaced employee's displacement as he is unable, in the
normal exescise of his seniority rights under existing agreements, rules and practices,
to obtain a position producing compensation equal to or exceeding the compensation
he received in the position from which he was displaced, be shall, during his protective
period, be paid a monthly displacement allowance equal to the difference between the
monthly compensation received by him in the position in which he is retained and the
average monthly compensation received by him in the position from which he was
displaced.

Under this provision, it has been established by several Arbitration Boards that the "normal
exercise of . . . seniority rights under existing agreements” includes the exercise of senjority to a
subordinate craft. One such Award is Award No. 2 of the Arbitration Board between the
International Brotherhood of Electrical Workers and Burlington Northern Raifroad Company, with
John B. LaRocco serving as Neutral Member and Chair. The dispute therein involved an electrician
apprentice who also held seniority as a laborer under another agreement. The Board held:

To resolve this dispute, we must interpret the term "seniority” as used in the
above passages. The Organization argues that because the Agreement covers only
electrical workers, seniority refers solely to Claimant's electrician apprentice seniority.
On the other hand, the Carrier gives a more expansive definition to seniority
contending that it refers to Claimant's laborer seniority as well as his electrician
apprentice senionity.

Article I Section 1(e) states that Claimant is a dismissed employeeif ™. . . he
is unable to secure another position by the exercise of his seniority rights." We must
interpret the Agreement according to the plain meaning of the language negotiated by
the parties. First, the words "another position" do not expressly restrict the exercise
of seniority to a position within the electricians’ craft. Second, the possessive
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adjective "his" before seniority rights strongly suggests that we should look to
Claimant's personal seniority rights and status.

A perusal of Section 6 supports the conclusion that Claimant was obligated
to exercise his laborer's seniority. Except for a single reference, seniority is not
expressly limited to seniority within a particular craft. . . . In the Arbitration Award
between the RYA and C&O/SCL (Lieberman, 1981) which interpreted the same New
York Dock protective conditions found in the instant Agreement, the Arbitrator
observed that the:
". .. language indicates that an employee must exercise his seniority
rights under ‘existing agreements, rules and practices to obtain a
position. . ' That language does not restrict the exercise to a
particular agreement and specifically also includes practices which in
this instance clearly indicate return to the original craft." (Emphasis
Added) RYA and C&QO/SCL Arbitration Award (Lieberman, 1981)
at page S.
Our reading of the New York Dock Conditions leads to no different a conclusion. Under New
York Dock, a yardmaster holding seniority in another craft, such as in train service or as a clerk, must
exercise such seniority when he can no longer hold a position as a yardmaster. Should he fail to do
so, his guarantee may be reduced by what he would have earned had he exercised such seniority.
The only remaining question is whether the 1979 Agreement modified New York Dock in this
regard. We have already rejected the Union's argument that the first paragraph of Section 5(a) and
Section 5(b) do not apply because they are not specifically mentioned in the 1979 Agreement. We
find no provision in the 1979 Agreement that either modifies or voids these paragraphs.
Accordingly, we find that Claimants’ guarantees may be reduced each month by the amount

they would have eamned in other crafts if they failed to exercise seniority to such crafs. The Carrier's

fourth issue, therefore, is answered in the negative.
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For the same reasons, we find that Carrier's fifth issue must be answered that New York Dock
Section 6 is applicable and that the 1979 Agreement has not modified the Carrier's right to offset
other earnings against a protection claim.

We now turn to the Carrier's position that the claims should be barred, in whole or in part,
under the doctrine of laches. For its part, the Union refers to the following statement contained in
the Carrier's submission before the Fletcher Board:

In this case, the Carrier is not arguing laches, because of a desire to put the

issue to rest and, hopefully, dispose of the claims that have been made by yardmasters.

Rather than arbitrate each protection claim, the parties agreed to submit the general

issue to arbitration. Following an award, those claims will be disposed of in

accordance with its findings. This Board would serve its purpose by clearly stating

that Section 11 conditions 1979 Agreement benefits on negotiation of a single

working agreement for employees of a craft/class, and that no such agreement exists

for yardmasters; therefore, yardmasters are entitied only to basic New York Dock

protection.

We interpret Carrier’s statement to be a waiver of the defense of laches as to all claims then
pending. We do not read it to be an unconditional waiver. Thus, we find that the defense was
preserved with respect to claims that had not yet been filed. Each of these claims must be evaluated
to determine if the claim reaches back so far that it is unduly burdensome upon the Carrier. The fact
that the parties were not certain that the 1979 Agreement was applicable to yardmasters until the
Fletcher Board issued its Award on May 24, 1993, is not relevant to our consideration of whether

laches will be applied. Claimants’ rights arose when they were adversely affected, not when the

Award was rendered.



UNITED TRANSPORTATICN UNION-Y ARDMASTER DEPARTMENT
GRAND TRUNK WESTERN RAILROAD, [NC,

ICC Fovance DockeT No. 28676 (SuB. No. 1)

PAGE 26

Looking first at Claim No. 1 on behalf of G. A. Wohifeil, we find that the first claim filed on
his behalf was on October 15, 1993, and covered a period from December 1992 through September
1993. Although this claim was filed subsequent to the Award of the Fletcher Board, it covers only
six months prior to the Award. Additionally, we do not find that the Carrier had raised laches as a
defense to this claim during the handling of the dispute on the property. Accordingly, we find that
the claim is not barred.

Claim No. 2 on behalf of J. Vandendries was first filed on November 10, 1993, and covers
the pericd from June 1986 through October 1993, In its denial on the second level, Carrier raised
a laches defense. The Union asserts, however, that this was merely a refiling of a claim that was first
presented in 1986. This Board, however, has not been furnished with copies of the 1986 claim and
is, therefore, unable to make such a determination. We must, therefore, treat them as separate claims.
With respect to the claim as it was presented to the Board, we find that the portion of the claim
covering any period prior to December 1992 (the same date on which Claim No. 1 begins) is barred
by the doctrine of laches. The balance of the claim is timely. We make no ruling with respect to
whatever claim the Union might have filed earlier. There shall, however, be no duplication of claims.

Claim No. 3 on behalf of L. E. Miller was filed on October 15, 1993, and covers the period
from September 1986 through September 1989. In its first denial of the claim on November 22,
1993, the Carrier raised a laches defense. The Union asserts laches is not applicable because the
employees had not been furnished with computations of their test period eamnings until August 1993,

after the Fletcher Board issued its Award. Without such information, the Union says it could not file
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proper claims. The facts in Case No. 2, however, belie this position. Obviously, claims were filed
before the Fletcher Board met, although they may not have had the specificity that is now possible
with having the test period eamings. Nevertheless, certain employees protected their rights by filing
claims. The burden then fell to the Carrier to compile the necessary information. The fact that
Carrier may have waited to do so until it found that its position regarding the application of the 1979
Agreement was erroneous did not alter the employees' rights or obligations. Claimant Miller,
however, filed no claim and we find, accordingly, that the claim presented herein is barred under the
doctrine of laches.

At the suggestion of the parties, the Board has not undertaken to compute the exact amounts
to which Claimants are entitled under those claims not found to be barred by laches. The parties have
assured the Board that the general interpretations herein shall be sufficient to permit them to reach
agreement as to Claimants’ entitlements, if any. The Board, however, will retain jurisdiction over

these claims should the parties, after reasonable attempt, be unable to reach resolution.

Award: Claims 1 and 2 are sustained to the extent they are consistent with the findings
herein. Claim 3 is dismissed.

oonaid K Gl ts

3 ’g- imon Donald R. Carver
Carrier Member airman and Neutral Member Employee Member

/ 4} /97
Dated:
Arlington Heights, Dlinois
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SURFACE TRANSPORTATION RQARD FEB269%
DECISION 1
RECEIVED
Flnance Docket No. 28676 (Sup-No. 2)
mzaw " GRAND TRUNK WESTERK RAILROAD COMPANY--MERGER--
: DETROIT AND TOLEDO SEORE LINE
LEGAL RATLROAD CCMPANY--ARBITRATION REVIEW

Pacided: February 12, 199§

On April 3, 1995, the United Trarsportaticm OUrion (UTU ez
che Tnion) petiticned the former Interstate Cowmerce Coamigsion
(ICC oxr Commission) to review and get asids an axrbitration award
issued March 14, 1995, interpreting a labor protective agreenent
{the Agreement). GTIW filed za reply on April 24, 19%5. The
Surface Transportacion Board (Board) has been given jurisdietion
over this matter.’ In considering the petition, we will apply --.
the review standards.® Based cn our review, we .
affirm vhe arbicral decisiom.

BACRGROUND
The terms of the Agreement were imposed in Gxand Trunk

, 360 I.C.C. 498 {(197%) (the 1379 Decision).?
The Agreement was ocunse of the conditions isposed on the
Commiggion’s approval of the acquisition by the Crand Trumk
Westarn Rallroad Company (GIW) of the Datrols, Toledo and lromten -
Railrocad Company (DTI) and the Detroit and Toledo shore Line
Rallroad (DISL).

1 The ICC Terminacicn Act of 1595, Pub. L. No. 104-88, 109
Stat. 203 (the Ast), which was eanacted on December 2%, 19958, and
toak effect on Januazy 1, 1996, adolished the ICC and transferred
cerzain functicns and procsedings =2 the Surface Transportaticm
Board (Board). Section 204(b) (1) of tha Act provides, in
general, that procesedings pending before the ICC oo the effsctive
daze of that legislation shall be dacided urder the law in effect
pricr to Jaauazy 1, 1996, insofar as they involve functiona .
rstained by the Act. This decision relates co a proceeding that
was pandirg with the ICC prior to Jamuary 1, 1956, and t2
functions that are subject to Board jurisdiction pursuant to 49
U.$.C. 11326. Tharefcore, this decision applies the law in effegt
prier to the Act, and citations are to £ormer sections of the
statuta, unless otiharwise indicaced.

* ¢hicago and North W, T-ansp. Co.--Abapdonment, 3 I.C.C.3d

729, 735 (1987), aff'd sub nom. Intermatiopal Broth, of Elec,
, 862 F.24 130 (D.C. Cir. 19s88) (lLace Cuxtain).

Review of arbicral decisions has been limited *to recurring ox
otherwige significant issues of general importance regarding the
incerpretation of cur labor protective conditiap..' Geanerally,
the agency will not Teverse an arbitrator’s decisicn unleas the
decision fails vo draw its essence from the conditions imposged,
the arbitratoer’s action was outside the scope of suthoricy .
granted by those conditioms, or tliere is egregicus exTor. LaACE
Qurtain, 3 1.C.€.2d at 735. We do not review arbictrators’
decisions on issues of causatcion, calculation of bc_.ncﬂi:-. or
reasolurion of other factual Guestions. Lage CQuxtain, 3 I.C.c.2d
at 736,

1 The decision was embraced in Norfolk & W, Rv, CQ.-=

Cantrol--Detreoie, T, & I, R, Cg,, 360 I.C.T. 498 {(1979).
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In anticipatior of zhe acguisition, GTW negotimted
protective agreaments with most of its employees, including the
Agreement with the Railroad Yardmasters of America (RYA),*
signed September 4, 1979. The Agreement was idencical in all CEVEQEE
regpects tO those reached with all of the othar labor - nn
organizations. The Commigsion found in the 1979 Decision that Crif 8 gl = 52

the various Protective agreements met the minimum requirements of 3 Q-
4% U.8.¢C. 11347, which requires that we impose condirions on “
marger transactions to protect the interasts of affacted ~AD3 g

eplovees. '

The arbicration award that UTU seaks to overturn was issued
by an arbditral board coovened pursuant to Section 11 of Emw York
Dock’ with Barry Simon ag the neutral member.‘ TTU filed clains
on behalf of three STW "yvarcmasters,® a craft ¢f rail azployeas.
The first claim was filed by G.A. Wohlfeil, who hald a yardmaster
position until June 26, 1980. Wher Lis position was abolisbed,
he axercissd his seniorisy to take a iower-paying pomiticn am a -
switchman. The second was filed by J.A. Vandendries, a
yardmastar whose position was alsc abolished on June 2¢, 1980.

He axercised Ris seniority vo becoma a clerk, and subesquently,
was appointed a trainmaster. The third claimant, L.E. Miller,
kept & yardmaster position, with a reduced salary.

The arbitral board sustained Wohlfeil’s and Vandendries’
claims iz part and to the extent that they ware timely, but
dismigsed Miller’s. In so ruling, it held that the claimantcs
were required co exercise their seniority tc take positions in
subordinare crafrs to protect their rights under the Agreement.
It thus permitted the carriar to charge the earnings of the .
subordinace pomicion against the payments to which tha employees -
would echerwige Rave bhean entitled. (Wehlfeil and Vandendries.
had argued that they ware entitled to be paid yazrdnaster .
salaries, without any deducticn for the salariss they wers paid
as a switchmarn and clexk respectively.}! The arbitral board also
held that the carrier could raduce the number of Jobs on the
railroad, even though the Agreement is az *attrition agreement.”
Fizally. the arbhitral board held that the laches defense barred
any recovery ©%f damages acceruing before December 1992.

The Union argues that the three yardmasters were not
required o exsrcige their geniority te take positicns in otherx
crafts. It alse argues that the zailroad was prohibized from
eliminating Wohlfeil's and vVardendries’' yardmaster poaiticns
until thay voluntarily left, restired or died. Pinpally, the Tnionm -
maintains that the laches defense is not available.

In reply. the carrier argues that UTU's appeal should be
dismissed cause it involves no recurring or ctherwise
sigrificant issues of general importance in the interpretation of
labor cocnditions, and thus does not fall wicthin the scope of
those warranting cur review. Alternatively. GIW argues thar the

‘* RYA subsegquently became a part of tha United
Transportaticn Unicn axd is now known as the Uniced i
Transportation Union - Yardmaster Department. Por simplicicy,
the rerm *"Union* shall rafar to RYA both before and after
beconming a part of UTU.

* New York Dock Rv.--Conizol--Srooilvn EASREID Doit.. 360
I.C.C. 60 (1979).

¢ Both the labor and rail parties selected one board member
each. Those Cwo members agreed tc select Barry $imen as the
Chairman and neutral member.

2

bl

FaY
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appeal must be denied because the arbicral beard properly
censtrued the Agreement.

DISCUSSION AND CONCLUSICNS

Lacs Quxtain Raview. We will accep:t review bacause this
appeal raises a siguificant issue of row provisions of an :
izmplementing agreament are =0 be interpreted in light of the New
York Dock conditions on which the Agrwement is based. This isscs
transcends questicng of causation, calculaticn of benefits, or
resclution of other factual questions.

New Yo . The heart of the
disagreement batween the railreoad and the tUnien concerna the
effect of the Agreezent on the provisions of New Yaork Dock. The
railroad argues that New YorkK Dock applies unless it is
specifically modified by the Agreement, while the Union argues
chat the Agreenent displaces Naw York Dock entirely.

The arbitral board correctly agreed with the carrier. It
axplained that "Section I of tha 1979 Agreement is clear ip that .
it provides that all of New Vork Dock :Eliu, unlass the :
Agreement has medified acy portion of se Comnditions.” It
noted that *[a]ln abridged reading of Section 1 ghowsy tiaat ‘ [tlhe
tearms and conditions imposed in New York Dock . . . shall be
applied . . ., except as those terms ave modified herein.’'®

The Union notes that the Agresment referezncas certain
provisions of Mm [Section 5(a) (secend paragraph) and
Section 5(c), for example], but ot others [such as Section
S{a)]. Because the Agreament referenced only those specific
provisicns, the Union argues that ne other provisions were
intended to bea included. Bur, as the arbitral boaxd moted, .
Secticn 1 of tkhe Agreement expresasly Afplies the provisicne of
Naw York Dock except as chey are specifically modified. Under
Article I, Section S(b) =f Nay Yok Dack, an employee must accdept
work within a subordinate craft if %he employee is displaced from
his or her primary craft. Thus, Wehlfeil's and Vandendries’
guarantess should be reduced sach mopth By the amount they earned
as a switchman and clezk, respectively.

We also find the arbitril board’s interprecation ¢f the Cerm
rattrition agreament® to be correct. It determined that an
*atcrition agreement® doas not prohibit a carrier from reducing
the number o jobs in any class or craft. The UTU had argqued
that the carrier could only eliminate jobs through attrition,
i.e., when the incumbent recired, died or left the railroad of
his own viclation. As the arbizral board noted, however, the
ICC's decision in if

Ridling, 8 1.C.C.2d 229, 238 (1991)7 explained that:

to {acecept labor’s posi:zion] that no
discharge without cause is pessible 1is to say
char the merger sonditions amounted to a "job
freeze® in which soployers would have o
retain emplovees aven though no work was
available. The courts have conaistencly held
that a job freere was not contewplated by
Congzess or the Commission when the
imposicticn of labor protective conditicns was
established as a requiremen: for a mexgeX’'s

T AfE:d Rilling v, Bux , 31 ¥.24 836 (9th
cir. 1994).
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approval. Sas v 339

U.$. 142, 153 (1950).

The arbitral board correc:ly found that., although the Agreenent
{like cthe attrition condizions in Zrea: Northexn) extsnded the
duratioa of labor protection beyond the 6=yvear maxizum of Nsw
Yozk Dock, it did not creats A job freeze. Agcord,
Nestgin R. Co, v, Nemitz, 404 U.S. 37, 42 (1971) (Nemit)
(puspose of labor preotactive conditions is to provide
compengatiocn, not freeze jobs). The Agreemant contained no
language rescricting the carrier’s right to eliminate jobs, but
marely provided for compansacion when that occurred.

. The carrier successfully arqued bafore the arbicrsl
board thas the claims of Vandendries and Miller should be
disallowed, at least in Sart. Decause thsy had allegedly delayed
teo long (almost 7 Yyears! in presenting eir claims. The Caions
had argued that the carrier waived that dafanse in a prior =
arbitration invelving c<laims by other yardmascters® arising out
of the GIW acquisition of the DTI and DTSL. 3But the arbitral
board reasorably interpreted the carrier’s waiver in that earlier
case only to apply to claims pending ar the time of that prier
arbitration, which the claims az issue here were not.

The Unicns argue that because naither tlhe Agreement nor Naw
makes specific provision for a laches defense. the
railroad may not use it. It claims that resort to laches would

scnehow contravene Nemicz, Reiter v, _JQoner. S07 U.S. 258 (1993),
and the Conscirution. We disagres.

Nemirz is nor on point. There, the Supreme Court
invalidated an implementing agreement between lahor and the
carrier that reduced the level of lapor protectics that had
previsusly beer imposed by tte ICC for a particular serger
transaction. The court ruled that the agresmant undermined the
right of an individual employee, Nemitz, to the minigum level of
protection provided for in the starcuta.

Ia chis case, there has been zo implementing agreement that
has compromised statutorily guaranteed labor protection rights of
irdividual employees. Rathar, an arbitral panel has merely
axsarcised its delegated aurnority to determine whether particular
claing under che axisting agresment are $O Stale that they sbould
be barred. The arbitral panel is charged with determining
whather particular claims are valid, a task that can be made more .. .
difficult or impossible by delays of thes magnitude encountared
here. As the carrier notes, it may not be possible under ths
circumstances to calculata apprepriate offsets guch as voluntary
absences and to determine vhether the claimant exercised his
seniority rights to the fullast extent possible. In the absence
of any particular statutory deadlines Ior filing, or of any
agency rule concerning the subject, we think that it is
appropriate for the arbitral board to make determinations
concerning timeliness, as necassary to protect the integrity of
the arbitral process.

* United Transportation Union (Yarcdmasters) and Grand Trunk
Nestern Railroad Company Axbitratien Pursuant to Sectdion 12, New
Yark Dock Proteccive Provisions imposed by the Interstate
Commerce Commission in Finance Docket No. 28676 (Sub-No. 1), John
C. Fleccher, Chairman and Neutral Member, May 24, 1993 (Fletcher
Board and Fletcher Award)!. Thare GTW said: *the Carrier is not
arguing laches, because ¢f a desire t¢ put the issue to Test and
hopefully, digpose of the claims thact cave been made by the
vardnascarg.” Quoted in Simon Award. at 25.

4
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The Union’s constitutional argument rests on an analogy
berween this case and Reiter, whare the Supremae Court held that
shippers could not aveid payirg the rates published in ICC
tariffs by invoking common law claims and defenses, including
estoppel. The Union argues that. similarly, the carrier may not
escape ity obligations under section 11347 here by invoking the
compon law defense of laches.

doas not stand for the broad proposition claimed.
Raisser and related cases deal with the strict cbligation to pay
the filed rariff race under the "£iled rate" doctrine. Thoma
cases do net purport te preclude the use of eguitable principles
in all ICC cases or in relatsd arbitral decisions. Mo couxt,
agency ©r arbitral precedext supports the broad interpretaticm of
Rgiter claimed by UTU Rere. The carrier cites ICC and arbitral

cedancs %o establish that not only say claimms be barred

mhes, but alsc that shorter time periods than tha cnes at issua
here bave been found sufficient te bar claims. 1In Naxfaolk and

W,
Bailroad -- Mgrcer (Arbitrgtion Review), 5 I.C.C.2d4 234 {1989)
(Norfolk and Weacezn). the agency held that *la] delay of 131
months in appealing the awvard would warrant dismissal based on
laches.® Id.., at 237.°

Moreover, there are numerous precedents affiwming cthe use by
fadaral agencies of eguitable principles. United Statem v,
Narshazn Pac. Rv.. 288 U.S. 490, 194 (1933) (laches, emphagizing
chae importance of timaliness te orderly administracive
procedure) : Natiqaal Insulaticn Transp, ‘omm. v, ICC, 683 F.28
£33, S40-%541 (D.C. Cir. 1982) (ICC has brvad equitable discration
in fashioning rate refund remedies)}; Southayn Rv, v, United
Scates, 412 F. Supp. 1122, 1151 (D.D.C. 1976) {(agency should lock
toe squity of restitutien in determining wvhether to awvard refund
for unlawful rate); Mosa v, CAB., S22 F.24 298, 308-309% (D.C. Cir.
1975) (same). We conclude that the fact that the laches defanse
is not specifically enumarated in tke Act or the Agreemant doas
not preclude GTW from iavoking it here.

lication of laches to these facts was rsasonable. The
three claims ar issue were filed in 1993. Wohlfeil’s claim
involved an injury that arose only € months before the claim wae
filed, and the arbitral soard held thar this claim was timely.
But the basis for the other two claims arose in 1986, more than 7
years bafore tha two yardmasters filed their claims. It is not
persuasive te say, as the Unicr argued, that ths claimants had
not unreasonably delayed in asserting their rights because they
were not certain of their rights until the Pletcher Board found
on May 24, 1993, that the Agreement applied to the
vardmasters.’® As the arbitral board noted, sone yardmagters
did pro=ect their rights by promptly filing claims under the
Agreement. It held that it was incumbent on Vandendries and
Miller =0 do likewise. We do not £ind this conclusion to be
egregious error under the Lice Curtaln standards and we uphold
the Board.

In sum, we £iad the arbitral board’s decision to be a
correct application of the law to the facts of this case and thac

* Alcthough the Union claims that laches has not been
recoqmized 28 a defense iz arbitrations usder the Railway Labor
Azr, it has provided no citaticns in support of thar concenticn.

W GTW aasked the arbitral board to set aside the decision
of the Fletcher Boazd. It cerrectly declired to do sma, noting
that review of arbitral decisicns is properly reserved to this

ageney.
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- ies decision does not diaw its essence from the conditicms
imposed. The arbitrzl board has not exceeded ics authority; nor
bag it committed egregicus error. Thus, we are affirming the
arbitral decision and denying the appeal.

This decision will net sigunificantly affect sither tha .
qualicy of the human enviromment oOr the cunservation of enargy
IBSOuUTCRS .

It i3 ordered: .
1. %We affirm the arbitral decision and demy UTU'S appeal.
2. This decision is effective cn the date of service.

By the Board, Chairman Morgan, Vice Chairman Simmans, and
Cosmissioner Owen.



