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Background: On October 21,1977, the Norfolk and Westem (“NW”) and the Baltimore and 

Ohio Railway Company (“B&O”) 6led a joint application with the Interstate Commerce Commission 

(“ICC”) to control the De-trait, Toledo and Ironton Railroad Company (“DTl”). Finor~ce Do& No. 

28499 (Sub-No. IF), Norfolk and Western Railrcad Company and Ballimore and Ohio Railroad 

CompmpConrrol-owoiroir. Toledo mdlrorrton Railrwd Company, (Thence Docket No. 28499”). 

Four months later, the Grand Trunk Railroad Company (“GTW”) and the Grand Trunk Corporation 

(“GTC”) !iled an application to control not only the DTI, but also the Detroit and Toledo Shore Lime 

Railroad (“DTSL’). Finance Docket No. 28676 (Sub-No. I), Grrmd Tnm& Raifroad~ontrol- 

Detroit, Toledo and Ironton Railroad and Detroit and Toledo Shore Line Railroad Company, 

(“Finance Docket No. 28676”). 

The ICC’s /&niristrative Law Judge hearing this matter determined that both applications 

were w&tent with the public interest, but favored the application of the GTW. Upon petition for 
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adrmrustrative review of the initial decision, the ICC opened the record on September 19, 1979, and 

scheduled oral argument for October 2, 1979. 

ln anticipation of its acquisition of the DTI and-the DTSL, the GTW negotiated protection 

agreements with most of its employees. One such agreement (“1979 Agreement”) was reached with 

the Railroad Yardmasters of America’ on September 4, 1979. The agreement reached with the RYA 

was identical in all respects to agreements reached with all of the other signatory organ&ions 

The ICC reopened the record on October 26.1979, on a joint motion &om the GlW and the 

various organization to receive the protection agreements. 

The ICC approved the acquisition by the GTW of the DTI and the DTSL, through the 

purchase of outstanding stock, in Finance Docket No. 28676 (Sub-No. l), Grand Tntttk Western 

Railroad-Cotrtrol-Defroit. Toledo andlronton Raiiroad Company and Detroit and Toledo Shore 

Lihe Rai/road Compo,ly, served December 3, 1979 (“Final Decision”). The ICC found that the 

protection agreement reached between the GTW and the various organizations had met the minimum 

requirements of $11347 of the Interstate Commerce Act, and adopted it in its Final Decision. The 

ICC wrote: 

GTW shall be required to provide employees not now covered and to the 
extent contemplated under 49 U.S.C. 11347 with the basic protection as particularly 
described in the contract entered into between GTW and the Railway Employees’ 
Department, AFL-CIO, el al. 
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On June 24,1980, the GTW acquired the stock of the DTI from its previous owner, per,nm. 

GTW was already a half owner of the DTSL, and acquired the remaining stock ofthat car& corn 

it co-owner, the NW, on April 13, 1981. On October 1, 1981, the operation of the DTSL was 

merged into the GTW’s operation, and a similar merger with the DTI was accomplished on 

December 3 I, 1983 

At the time of the acquisitions, yardmaster employees on the GTW and the DTSL were 

represented by the RYA, but were unrepresented on the DTI. On January 8, 1985, the National 

Mediation Board, following a representation election in which yardmasters on all three former 

properties participated, certified the RYA as the exclusive representative of the class and aafl of 

yardmasters on the entire merged system. Since that date, the parties have applied the GTW 

Yardmasters Agreement on the former GTW and the DTI,’ but have applied the DTSL Yardmasters 

Agreement on that property. 

On May 7, 1993, the parties hereto participated in a Section 11 Arbitration Board with 

Referee John C. Fletcher serving as Neutral Member of the Board (“the Fletcher Board”). That 

Board accepted the Union’s statement of issue, which read as follows: 

Did the UTU-Yardmasters (former Railroad Yardmasters of America) have 
a single working agreement for the yardmasters they represented on the Grand Trunk 
Western (GTW) and the Detroit, Toledo and Ironton (DTI) on June 24, 1980, in 
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accordance with the ICC Finance Docket No. 28676 (Sub-No. 1) provisions and the 
September 4, 1979 Agreement? 

In its Award, issued on May 24, 1993, the Fletcher Board answered this question in the 

af&mative. As a consequence ofreaching this conclusion, the Board found that the 1979 Agreement 

was applicable to GTW yardmasters effective with the acquisition of the DTI on June 24, 1980. The 

parties were subsequently unable to resolve certain disputes concerning the application of the 1979 

Agreement with respect to GTW yardmasters. Accordingly, they established this Board of 

Arbitration. The Carrier named Richard J. O’Brien, Assistant Director Labor Relations, as its 

Member of the Board. The Union named Donald R Carver, Assistant to the President, as its Member 

of the Board. They mutually selected Barry E. Simon to serve as Chairman and Neutral Member. 

Pre-hearing briefs were fUrnished the Chairman by both parties on December 3, 1994. The Board met 

in the offices of the Carrier’s attorneys in Washington, D.C. on December 7, 1994. At that hearing, 

the parties’ pre-hearing briefs were reviewed and both sides were given full opportunity to present 

argument and evidence in support of their positions. In addition to the Board Members, appearances 

were made by Lloyd E. Miller, General Chairman and William G. Mahoney, Esq. (Highsaw, 

Mahoney & Friedman), for the Union, and by Mark Rose, Manager Labor Relations, and Jo 

DeRoche, Esq. (Weiner, Brodsky, Sidman & Kider), for the Carrier. 

Issues Presented: The Union states the issues as the following claims: 

1) Claim of GTW Yardmaster G. A. Wohlfeil for loss of Yardmaster position 
and monthly compensation provided in the September 4, 1979 Agreement. 
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2) 

3) 

Claim of GTW Yardmaster J. Vandendties for loss of Yardmaster position 
and monthly compensation provided in the September 4, 1979 Agreement. 

Claim of GTW Yardmaster L. E. tiller for loss of monthly compensation 
provided in the September 4, 1979 Agreement. 

Position of the Union: As a prelude to its argument before this Board, the Union 

asserts the Board should not give credence to the Carrier’s attempt to overturn the Award of the 

Fletcher Board. It first argues the Award is good law, and then insists this is not the appropriate 

forum to challenge such an Award. Such jurisdiction, insists the Union, is reserved to the Interstate 

Commerce Commission The Union further notes the Carrier has not taken any action before the ICC 

designed to overturn the Award. 

The Union insists the ICC made only one imposition of protection, namely, the 1979 

Agreement. It denies that the ICC also imposed New York Duck Conditions at the same time, It 

asserts that atfected employees would have whatever protection the ICC imposed (the 1979 

Agreement) until there was a single working agreement pursuant to Section 1 I of the 1979 

Agmunent. At that point, they still are covered by the 1979 Agreement. The Union argues there is 

no way employees could be covered by only the New York Dock Conditions because they were never 

imposed by the ICC. 

According to the Union, Claimants are protected by both the attrition and compensation 

provisions ofthe 1979 Agreement, as imposed by the ICC. Although the Carrier has denied that any 

order, d&ion or agreement “can be read to freeze the number of yardmaster jobs [it] must 
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maintain,” the Union insists the ICC has already found to the contrary. The Union quotes gem the 

ICC’s November 30, 1979, decision as follows: 

The agreement provides attrition protection. That is, no reduction in force of 
employment shah occur other than principally by death, retirement, discharge for 
cause, or resignation. . . 

l l l 

The protection afforded regarding job security could not have been 
achieved except as an outgrowth of the proposed consolidation. . . . 

The Union further states that Claimants are adversely affected and protected employees, and 

have been qualified as such. In this regard, the Union cites SeCtiON 2(a), 2(b) and 3 of the 1979 

Agreement, which read as follows: 

Section 2. (a) All “protected employas” of GTW, DT&I and DTSL shall 
be certified as adversely affected. 

(b) All employees in the active employment of GTW, DT&I 
or DTSL on the date of acquisition of DT&I by GTW shall be “protected employees.” 

Section 3. The protective period for a “protected employee” shall be from 
the date he is c&tied as adversely affected until he qualifies for early retiree major 
medical benefits provided under Group Policy GA-46000,~ except as othetise 
provided in Article I, Section 5(c) and 6(d) of New York Dock. 

kt arguing that the Carrier is prohibited by the 1979 Agreement from reducing forces except 

through attrition, the Union compares the Agreement to an agreement between the Norfolk & 

westem and the various labor organization members of the Railway Labor Executives’ Association 

‘Gmup Policy GA-46000 is qualiied for by aMining age sixcy-ouc (61) ifretirement application is made to the 
Railroad Retiremem Board 
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(PLEA) when it was granted control of the Nickel Plate, Wabash and ACY Railroads ir, 1962. The 

Union quotes the ICC as follows: 

The Norfolk & Western has entered into an weement with 19 of the principal 
labor organizations, members of the Railway Labor Executives’ Association, for the 
protection of employees ofNorfolk & Western, Nickel Plate, and Wabash as well a~ 
persons employed on the Sandusky line of Pennsylvania, represented by these 
organizations, This agreement, which provides for the assumption by Norfolk & 
Western of all outstandiig labor contracts, schedules, and agreements of Nickel Plate, 
Wabash, as well as those having application on the Sandusky lime, basically requires 
that job eliminations as a result of the unification be accomplished only through 
normal attrition. Under its terms, Norfolk & Western agrees to take into its 
employment, upon consummation of the merger, lease, and purchase, all employees 
of the lines involved with the guarantee that they will not be adversely affected in their 
employment as a result of the proposed transactions or for any reason other than 
lltrloughs due to seasonal requirements or a decline in volume of traflic or revenue.’ 

l l * 

Employees. - Norfolk & Western has entered into an agreement with I9 of the 
principal labor orgtitions, members of Railway Labor Executives’ Association, for 
the protection of employees of Norfolk & Western and A.C.Y. This agreement, 
which provides for the assumption by Norfolk & Western of all outstanding labor 
contracts, schedules, and agreements of ACY.. basically requires that job 
eliminations as a result of the proposed acquisition of control be accomplished only 
through normal attrition. 

It was stipulated and agreed that any report and order approving the proposed 
acquisition ofcontrol may consider this agreement as being made pursuant to and in 
conformity with section 5(2)(f) of the Interstate Commerce Act for the protection of 
covered employees. 

In view of this agreement, no conditions need be imposed under any authority 
granted herein for the protection of those employees covered by such agreement.’ 

‘Norjolk & IK Ry. Co. and New York C. & Sr L R. Co. hfergcr, 324 I.C.C. II 89. 
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The Union rejects the Carrier’s position that job protection may be satisfied by providing the 

job’s quivalent in wages, The Union insists the ICC has already defined the attrition protection 

afforded by the 1979 Agreement as requiring “no reduction in force of employment shall occur.” 

Additionahy, the Union cites an Award of an Arbitration Board on which Dana E. Eischen served as 

Chairman and Neutral Member.6 Although the Board found that the claimant therein had been 

dismissed for just cause, the Union notes the following finding of the Board: 

Carrier is correct in pointing out that no “siigle working agreement” has been 
negotiated between Carrier and Claimant or other similarly situated managerial 
employees. But this does not bar the effectiveness of the I979 Attrition Agreement 
because the alternative condition subsequent specified in Section 11 obviously has 
oqurred, b the date of acquisition of QT&J by GTW was June 24, 1980. Since we 
accept as a given in the state of this record that the ICC-imposed conditions apply to 
Claimant, we must find that the ICC order ofNovember 30, 1979 imposed not only 
New York Dock but also the attrition benefits specified in the GTW/RBD Agreement 
of September 4, 1979. 

The Union further notes it elected coverage under Section 8(b) of the 1979 Agreement for 

addr&ng any decline in busii. According to the Unioh this provision prohibits the Carrier from 

reducing the number of protected @master employees due to a decline in business and is consistent 

v&h “attrition protection.” The Union explains that Section 8(b) permits the Carrier only to reduce 

the employees’ monthly guaranteed compensation, 

ne Union acknowledges that the 1979 Agreement does not stand by itself gather, the Union 

agrees it incorporates certain elements of the New York Dock Conditions. Looking at Section 3 of 
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the 1979 Agreement, the Union asserts Sections 5(c) and 6(d) of Article I of the New York Do& 

Conditions apply because. they are specifically referenced. Similarly, the Union refers to the Note to 

Section 8, which cites Article I, Section 5(a)(2nd paragraph) and Section 6(a) of the New YorkDock 

Conditions. The Union urges this Board to follow the principle of eqressio units esr exclusio 

CrIferius and find that provisions of New YorkDock Sections 5 and 6 not speciticafly referenced in the 

1979 Agreement are not a part thereof 

The Union finds it sign&ant that the parties did not include New York Dock Section S(a)(lst 

paragraph) in that it requires a protected employee to exercise seniority to a secondary craft to 

protect his guarantee. Not including this provision, accordiig to the Union, is consistent with the 

concept that the 1979 Agreement is an attrition agreement. 

With respect to the three individual claims, the Union states that G. A Wohlfeil, the first 

Claimant, held a regular y&master position prior to June 24, 1980. That position was subsequently 

abolished and Claimant Wohlfeil exercised his seniority to a switchman position. The second 

Claimant, 1. A Vandendries, also held a regular yardmaster position prior to June 24, 1980. As the 

result of the abolishment of his position, he exercised his seniority in the clerical craft. He 

subsequently was appointed to a non-agreement Trainmaster position. The third Claimant, L. E. 

m.er, has remained employed as a yardmaster, although his monthly earnings have been diminished 

since June 24, 1980. The claims on behalf of the first two Claimants seek their return to their 

yardmaster positions. All three claims seek lost eamin8s. 
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Position of the Carrier: The Carrier first argues that the Award of the Fletcher Board 

is patently erroneous. According to the Carrier, the Board relied upon a single sentence, which it 

acknowledges was “inartfully drafted,” and created a situation that is markedly diierent from what 

was understood to be the agreement with thirteen other unions. The Carrier, therefore, asks this 

Board to overturn the Award of the Fletcher Board. 

The Carrier recognizes that appeal could have been taken to the ICC, however, it doubted that 

the errors it cites would meet the Commission’s standards for accepting the Award on appeal or for 

reversing the Board’s decision.’ Carrier reached this conclusion because the alleged errors involved 

an agreement between only a single carrier and a single union. Furthermore, Carrier felt the impact 

of the Award was limited because all yardmasters with a seniority date prior to June 24, 1980 had 

continued to be employed by the Carrier in some capacity or had retired. 

Asserting that the yardmasters still do not have a single working agreement for the merged 

system, Carrier insii the only applicable protection is the basic New York Dock Conditions. Carrier 

further notes this requires the Union to prove a cur& nexus between any alleged adverse effect and 

the transaction. In overturning the Award of the Fletcher Board, the Carrier would have this Board 

find that the 1979 Agreement was not applicable to yardmasters. 

‘The proctss of reviewing such dksioas and the smndar& of review wax 61% devclqxd by tie lnten(ate 
Commerce Commiuion in Chicago & Nonh Western Transponarion Company - Abandonmen 3 ICC. td 729.736 
(I 981) Clack CurfaX). ad sub nom. Inrcmarionol Bmlherhood o/&lrcnical Worken Y. ICC. 862 F.2d 330 (D.C. Cir. 
1988). 



m the alternative, and assuming the 1979 Agreement is applicable, the Carrier proposes that 

the Board address the following questions: 

Issue 1: Whether the protection applicable to Grand Trunk Yardmasters 
under the 1979 Agreement is New YorkDock, as mod&d by the express terms of the 
1979 Agreement? 

Issue 2: Whether the calculation of test period earnings under Section S(a) 
of New York Dock was modiied by the 1979 Agreement? 

Issue 3: Whether the 1979 Agreement amended the Carrier’s rights under the 
collective bargaining agreement to reduce forces and abolish jobs? 

Issue 4: Whether the 1979 Agreement changed the responsibiity of protected 
employees to exercise their seniority with the carrier and otherwise mitigate their 
damages? 

Issue 5: Does Section 6 of New York Dock apply to Grand Trunk 
Yardmasters, and has the Carrier’s right to offset other earnings against a protection 
claim, as provided in Section 6, been modified by the 1979 Agreement? 

Carrier proposes that the first issue be answered in the af6rmative. the next three be answered 

in the negative and the last be- answered that “Section 6 applies and has not been modified by the 1979 

Agreement. 

The Carrier submits that the 1979 Agreement is, by its own terms, New York Dock 

Conditions, as moclhied by Sections 2 through 10 of the Agreement. The Carrier primarily bases this 

position on the terms of Section 1, which reads as follows: 

Section. The terms and conditions imposed in EJew York Dock 
Railwav - Control - Brooklyn Eastern District, 354 I.C.C. 399, as modified by the 
Commission’s Decision served in that proceeding on February 23, 1979, (‘%&x& 
I&&‘) shall be applied for the protection of the interests of employees of GTW, 
Detroit, Toledo & Ironton Railroad Company (DT&I) and the Detroit and Toledo 
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Shore Line Railroad Company (DTSL), except as those terms are modified herein. 
Copy of NV attached hereto and made a part hereof 

Carrier also cites the ICC’s Fid Decision as stating, at page 532, “[w]e tind that the 

agreement satisfies the minimum requirements of section 11347 and we therefore adopt the 

agreement as providing the appropriate measure of protection for employees in this case.” Further, 

the Carrier quotes the ICC as saying the 1979 Agreement “not only incorporates the terms set out 

in New York Dock but includes various other employee benefits.“’ AccordingIy, Carrier argues the 

first issue must be answered in the affirmative. 

Wrth respect to Carrier’s second issue, Carrier avers that Sections S(a) and 6(a) of New York 

Dock provide the method for computing monthly guarantees, whether they are in the form of 

displacement allowances or dismissal allowances. It denies that either formula limits the calculations 

to the earnings within a particular craft. Carrier disputes the Union’s assertion that test period figures 

provided to GlW yardmasters with a seniority date of June 24, 1980. or earlier, should include only 

income earned as yardmasters. Carrier cites several arbitral decisions in support of its position that 

the agreement protects compensation rather than the rate of pay, and must include all earnings made 

during the test period. 

As to its third issue, Carrier argues it has not forfeited its right to reduce forcesand abolish 

jobs. Although the Union has characterized the 1979 Agreement as an attrition agreement, Carrier 

notes there is no reference in either the Agreement or New York Dock to attrition protection. Carrier 

‘scpay531. 
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says the Union’s position is based solely upon the ICC’s use of the term “attrition prot&on” to 

support its conclusion that employees are guaranteed yardmaster jobs for life. Nevertheless, Carrier 

adopts the definition of “attrition protection” l?om fn the matter o/the Valuution Proceedings under 

Sections 303(c) cmd306 ojrhe RegionalRailReorg~ization Act of1973.531 FSupp. 1191 (1981), 

wherein the court defined it as a guarantee of “employment or its equivalent in wages and fringe 

benefits until the employee dies, retires, resigns, becomes disabled, or refuses to accept a bona fide 

job opening,’ The 1979 Agreement, according to the Carrier, has the effect of continuing protection 

until the protected employees qualify for GA~6oo0, rather than for only six years as provided in New 

York Dock. Carrier compares the 1979 Agreement to the agreement establishing the Burlington 

Northern, and cites both the ICCs decision approving the merger,” and a later decision regarding the 

proper application of the conditions.” 

Carrier further asserts it is privileged to reduce the forces, complying only with the procedures 

set forth in the schedule rules. It denies it must engage in negotiating an implementing agreement 

pursuant to New York Dock Section 4, which requires, inrer alio, a ninety day notice. 

Carrier next asserts its fourth issue must be answered in the negative. It insists that 

yardmasters who have been promoted to such a position from another craft and retain seniority in the 

‘sr 1263. R 136. 

LpGreat Xonhem Pac. _ ~cgrr - Gmar Nonhrm Ry.* 33 1 I.C.C. 228 (1967). aft’d sub aom. United Sfafes v. 

I.C.C.,2%FSupp. 853 (D.D.C. 1%8),tib3%U.S. 491 (1970). 

V&-o, Nonhrm Pmi/ic & Bvdingron Lines. Inc. - Metger - Great No&m Roihwy - In he MatIer of 
bVi,,iam A. Rjlling, Fii~cc CdtM NO. 21478 (Sub-NO. 13). 8 I.C.C.2d 229. -cd Dsemkr 11. 1991 (‘Great 
Nonhem’). 
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other craft have both a right and a responsibility to exercise such seniority when they have been 

displaced &om the yardmaster craft. The Carrier states that the ICC imposed protective conditions 

without regard to craft or class lines. None of the agreements negotiated with the various unions 

contains any restrictions upon employees exercising their seniority, according to the Carrier. Carrier 

cites several Awards, including one involving yardmasters on the c%OISCL, holdiig that the duty 

to exercise seniority is not limited to a single craft. Carrier also cites an ICC decision” vacating an 

Award under the Norfolk and Western Merger Agreement, which Carrier states includes “attrition” 

protection. In its decision, the ICC wrote: 

Central to the [Washington Job Protection Agreement], as outlined in section 
6(a) of that agreement, is that employees are not placed in a “worse position” so as 
to trigger the receipt of compensatory benefits when they can exercise seniority rights 
to take positions producing equal or greater compensation elsewhere in the 
consolidated system. That requirement embodies the fundamental bargain in WJPA 
and all subsequent Commission-developed labor conditions that employees exercise 
existing contractual rights (seniority) to take available work elsewhere in exchange 
for economic protections that would be atforded should they uhimately be displaced. 
See e.g.. New York Dock, 360 I.C.C. at 86 (Article I. section S(a)). 

* l l 

By its own words, section I@) of the Merger Agreement simply added to the 
WJPA bene6ts adopted in section I(a) by guaranteeing working-life economic 
protection, specifying that no employee could be placed in a “worse position” 
regarding compensation and working conditions “at any time during [this] 
employment.” Nowhere does section I(b) expressly withdraw the WJPA precondition 
that seniority must be exercised to secure those beneEts. 
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Finally, with regard to its fiI?h issue, the Carrier asserts that a dismissed employ= my be 

requiral to liunish proof of any other earnings to be used by the Carrier as an offset agd the total 

amount of a dismissal allowance. In this respect, the Carrier cites Section 6(c) of Nou York Dock, 

which reads as follows: 

The dismissal allowance of any dismissed employee who is otherwise 
employed shall be reduced to the extent that his combined monthly earnings in such 
other employment, and benefits received under any unemployment insurance law, and 
his dismissal allowance exceed the amount upon which his dismissal allowance is 
based. 

With regard to the specific claims, Carrier asks this Board to invoke the doctrine of lathes. 

It notes that the tirst claim filed by the Union was made in 1986 on bebalfof Yardmaster Byle. This 

claim, says the Carrier, was dismissed by Referee Peterson on July 26, 1989, on the basis of laches 

because of a nineteen month delay between the date of the alleged adverse effect and the filing of the 

claim Relying upon that Award, Carrier insists that claims for periods as far back as 1980 are also 

barred Carrier insists that a thirteen year delay in progressing claims to arbitration is unreasonable 

and detrimental to the Carrier. Carrier further assens that neither it nor the Union has access to the 

necessary data to make the necessary calculations for guarantee payments for claims prior to the 

Award of the Fletcher Board. 

In Claim No. 1 on behalf of G. A Wohlfeil, Carrier states his position as the BGC Yardmaster 

at Detroit was abolished in December 1592. Carrier asks that any portion of his claim pre-dating the 

Award of the Fletcher Board be denied on the basis of laches. Subsequent thereto, Carrier asks that 

Claimant Wohlfei& guarantee be reduced by the full amount of his other earnings. Carrier makes the 
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same argument in Claim No. 2 on behalf of J. Vandendries, except it ava-s he earned in excess of his 

guarantee while employed as a tmkmasta. The Carrier reinforces its la&es argument in Claim NO. 3 

on behalf of L. E. Miller by noting his guarantee was based upon considerable overtime worked 

during the test period. Subsequently, Carrier had not documented the overtime opportunities he 

might have foregone, resulting in his earning less than his guarantee, although he worked every 

straight time shift. 

Discussion: At the outsa, we must address the Canids attempt to overturn or modify tlte 

decision of the Fletcher Board. As both parties are aware, the procedure for review of an arbitration 

decision concerning ICC imposed protective conditions is to the ICC.” The Commission has primary 

jurisdiction over such matters, with further appeal being to the U.S. Court of Appeals. The 

presumption that the ICC might not choose to review an appeal does not give the Carrier license to 

seek review of the Award of the Fletcher Board by this Board. As far as this Board is concerned, the 

issues presented and decided by the Fletcher Board are res juakura. 

Even ifwe were to review the Award of the Fletcher Board, we would be required to give 

it full recognition unless we were convinced it is patently erroneous. Sot only do we not reach this 

conclusion, we find that we must concur with the findings of the Ret&r Board. The Carrier argues 

that the Fletcher Board retied upon a strict construction of ‘inartfi& drafted” language rather than 

what it characterizes as the clear intent of the parties. In labor contract negotiation, the most 



effective way to manifest the “clear intent” of the paties is to reduce it to written language in the 

agreement. If the language can be interpreted without resort to external sources, the Arbitrator is 

compelled to do so 

Even though the patties to an agreement disa@ee as to its meaning, an arbitrator who 
fmds the language to be unambiguous will enforce the clear meaning. Thus, the 
clear meaning of language may be enforced even though the results are harsh or 
contrary to the original expectations of one of the parties. In such cases the result is 
based upon the clear language of the contract, not upon the equities involved.” 

The main issue before the Retcher Board was whether or not the 1979 Agreement was 

applicable to GTW yardmasters. The critical provision of the Agreement stated it would be “effective 

upon the date of acquisition or the date upon which the labor organization and GTW come to 

agreement on a single working agreement for all employees they represent on the GTW and DT&I, 

whichever is later.” When GTW drakd this Agreement to be used with all of the organizations 

representing its employees, there is no doubt it desired to have a single working agreement cover all 

the employees of a particular class or craft on both properties. Carrier conditioned coverage under 

the Agreement upon obtaining such a concession Tom the organizations. 

ln the case of the yardmasters, however, the Fletcher Board found that the condition had been 

satisfied on the date ofthe acquisition because the GTW yardmasters were the only ones represented 

by the Union. The DTI yardmasters were officials, not represented by any organization. Presumably, 

Carrier had intended that the Agreement would be effective upon the Union securing the fight to 

represent the DTI yardmasters and then placing them within the coverage of the Gw working 

"EUt~MdE~ourj.HovArbirmrMnWork.FocnthEditioD(BNA1985)PP.349-M. 
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agreement. This intent, however, was not expressed in the 1979 Agreement, or any other 

correspondence. It is evident Carrier overlooked the unique situation with the yardmasters when it 

proffered an identical agreement to all of the organizations. Carrier was aware, however, that the 

DTI yardmasters were not represented. Consequently, it cannot claim it entered into the Agreement 

based upon a mistake in fact. Had the Retcher Board read the 1979 Agreement to mean that a single 

working agreement must be in place for all GTW and DTI yardmasters, the Board would have been 

engaged in redraftiig the Agreement, which is beyond its jurisdiction. The language Carrier used was 

explicit. The fact that it is now dissatisfied with the result is not. a basis to overturn the earlier Award. 

Finding that the 1979 Agreement applies, we now turn to the question of the relationship 

between that Agreement and the New York bock Conditions. We reject the Union’s ides that only 

specitied provisions of New York Dock are applicable. Section 1 of the 1979 Agreement is clear in 

that it provides that all of New York Dock applies, unless the Agreement has modified any portion of 

those Conditions. An abridged reading of Section 1 shows that “The terms and conditions imposed 

in New York Dock . shall be applied , except as those terms are mod&d herein.” The 1979 

Agreement was not written to stand alone. Rather, the parties agreed to adopt New York Dock, plus 

certain enhancements. Thus, we conclude that all of the New York Dock Conditions are applicable 

unless the 1979 Agreement provides othetwise. The Carrier’s fust issue is, therefore, answered in 

the af6rmative. 

To determine the applicability of any of the New York Dock provisions, we must look to the 

1979 Agreement to see if there are any modifications therein. With regard to the calculation of test 



period earnings, which are covered by New York Dock Section S(a)(second paragraph) for 

displacement allowances and Section 6(a) for dismissal allowances, our review of the 1979 

Agreement shows first that Section 8 recognizes that these provisions shall be used for computing 

monthly guarantees, except when guarantees are to be reduced as a result of a decline in business as 

determined by Section S(b). Secondly, we find that Section 9 of the 1979 Agreement is the only 

other provision that modifies New York Dock in this regard. Section 9 establishes a method of 

de&mining a monthly guarantee for union officials. We conclude, therefore, that test period earnings 

are to be calculated in the manner established by New YorkDock, as interpreted by various Arbitration 

Boards. In particular, test period earnings are to take into consideration all earnings paid by the 

Carrier during the test period, without regard to the class or crti for which those earnings ‘were paid. 

An Arbitration Committee, chaired by Referee Retcher, in an Award involving a dispute between the 

International Brotherhood of Electrical Workers and CSX Transpottation, Inc., held: 

Even if this argument were accepted in total as presented, which it is not, 
[Test Period Averages] would still have to be developed in accordance with the 
procedures provided in the Conditions, which the parties did not modify. This 
procedure requires examination of the eamirtgs and hours in the preceding 12 months 
and taking the “total compensation” received and divide this number by the “total time 
paid for.” This formula does not provide an exclusion of earnings received in higher 
rated service and it does not provide for an exclusion of earnings received in lower 
classes of service. The formula is arbitrary - providing for no exceptions of any type, 
and while some may argue that it is not equitable to protect a demoted Supervisor at 
his higher rate others may argue that a recently promoted Journeyman Mechanic is 
not treated e@tably when lower rated helper or apprentice service would be counted. 
But, regardless of which peqecrive of equity and fairness is considered, the formula 
is there, and that is what must be foUowed, unless the parties saw tit to alter its 
language. A situation not present here. 
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In OUT view, this is a correct interpretation of New York Dock. To the extent that Claimants 

performed service in crafts or classes other than yardmaster duirtg their test p&o&, such 

compensation and time shall be factored into their monthly guarantees. The answer to the Carriers 

second issue is that with the exception of the computation of monthly guarantees for union officials, 

Section S(a) of New York Dock has not been modifkl. 

~arria’s third issue goes to the question of what is meant by an attrition agreement. As noted 

by the Carrier, that term does not appear in the 1979 Agreement, but is found in the ICC’s Find 

Decision. Although the ICC is not charged with the interpretation of a protective agreement once 

it has been adopted, the Commission is responsible for evaluating such agreements to determine if 

theymeettbe minimum standards of protection established by the Interstate Commerce Act. In this 

regard, the ICC is well-suited to its task, and its statements must be given great deference. The real 

question is what the ICC meant when it characterized the 1979 Agreement as an attrition agreement. 

We find most significant the ICC’s decision in Greur Nonhem P&c & Burfingfon Lines. Inc. - 

Merger - Great Northern Rdway - In the Matter of Wiiliam A. RiUing,” wherein it wrote: 

The Northern Lines conditions specilkally set forth the methods by which 
Northern Lines job protection rights may be terminated - death, retirement, discharge 
for cause, or re+ation Mr. Ftilling’s situation constitutes a “resignation” within the 
express terms of the Nonhem Lines conditions. We therefore Iind that the 
Agreement does not vary the temts o$ but rather comports with, the labor protective 
conditions imposed here. 

Moreover, we point out that Mr. Rilling’s argument may be construed as a 
contention that BN discharged him without cause and that such action is not 
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permitted by the express terms of the conditions. However, it is clear from practice 
under attrition-type conditions (including the Landis case) that the railroad is 
permitted to discharge without cause, as long as the employee is compensated at the 
appropriate level for the rest of his or her working life or agrees to a lump sum, as 
here. To say, as Mr. Rilling arguably contends, that no discharge without cause is 
possible is to say that the merger conditions amounted to a “job freeze” in which 
employers would have to retain employees even though no work was available. The 
courts have consistently held that a job freeze was not contemplated by Congress or 
the Commission when the imposition of labor protective conditions was established 
as a requirement for a merges’s approval. See, RLEA v. UnitedStates, 339 U.S. 142, 
153 (1950). 

We conclude that Mr. Rilling’s release agreement does not vary the terms of 
the merger protective conditions and therefore is valid. We find that the release 
agreement constitutes a “resignation” within the express terms of the Northern Lines 
conditions. We also find, as independent ground, that even under attrition-type 
conditions such as those imposed here, the railroad may discharge an employee 
without cause so long as it compensates the employee at the appropriate level for the 
rest of his or her working life or reaches an agreement, as here, for a lump-sum 
payment. 

From our reading of the above decision, it is clear to this Board that the ICC does not 

consider an attrition agreement to be one that prohibits Carrier from reducing the number ofjobs it 

has in any class or ctaft. The ICC drew a distinction between the two, calling the latter a “job Freeze,” 

a term the ICC has not used in connection with this merger. We bnd, as did the ICC in the above 

decision, that under-an attrition agreement the Carrier is obligated to provide a specified level of 

compensation to a protected employee until he or she leaves the work force through normal attrition, 

i.e., as a result ofde&, retiiement, discharge for cause or resignation When the ICC stated that “no 

reduction in force ofemployment shall occur other than principally by” normal attrition, we conclude 

it meant that the number of protected employees, rather than the number of jobs or positions, shall 
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not be reduced. We find nothing in the 1979 Agreement that would place any further restriction upon 

the Carrier. The Union’s reference to its election of Section S(b) of the Agreement is not persuasive, 

That provision merely directs how the Carrier may reduce its protection liability in the event of a 

decline in business. The Union rejected Section S(a), which would permit the Carrier to reduce the 

number of employees subject to protection, and accepted the provision that allows a proportionate 

reduction in all protected yardmasters’ guarantees. Section 8(a) cannot be read to be the only 

mechanism the Carrier had to reduce jobs. The Carrier’s third issue, therefore, is answered in the 

negative. 

Canieh fourth issue concetns the interrelationship between the 1979 Agreement and New 

York Dock. Under New York Dock it is well established that a protected employee is obligated to 

accept work within a subordinate craft when he or she is unable to exercise seniority to a position in 

the primary craft. The employee’s failure to do so permits the Carrier to charge the earnings of the 

subordinate position against any guarantee payments to which the employee would be entitled. This 

is the intent of Article I, Section 5(b) of New York Dock, which reads as follows: 

Ifa displaced employee fails to exercise his seniority rights to secure another 
position available to him which does not require a change in his place of residence, to 
which he is entitkd under the working agreement and which carries a rate of pay .and 
compensation exceeding those of the position which he elects to retain, he shall 
thereafter be treated for the purposes of this section as occupying the position he 
elects to decline. 
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To properly interpret the above provision, we must also consider Section S(a), which 

establishes the eligibility requirements for a displacement allowance. That provision reads, in 

pertinent patt, as foUows: 

So long after a displaced employee’s displacement as he is unable, in the 
normal exercise of his seniority tights under existing agreements, rules and practices, 
to obtain a position producing compensation equal to or exceeding the compensation 
he received in the position gem which he was displac4 he shall. during his protective 
period. be paid a monthly diiplacement allowance equal to the diierence between the 
monthly compensation received by him in the position in which he is retained and the 
average monthly compensation received by him in the position from which he was 
displaced. 

Under this provision, it has been established by severaJ Arbitration Boards that the “normal 

exercise of. seniority rights under existing agreements” includes the exercise of seniority to a 

subordinate craft. One such Award is Award No. 2 of the Arbitration Board between the 

International Brotherhood of Electrical Workers and Burlington Northern Railroad Company, with 

John B. LaRocco serving as Neutral Member and Chair. The dispute therein involved an electrician 

apprentice who also held seniority as a laborer under another agreement. The Board held: 

To resolve this dispute, we must interpret the term “seniority” as used in the 
above passages. The Organization argues that because the Agreement covers only 
electrical workm, seniority refers solely to Claimant’s electrician apprentice seniority. 
On the other hand, the Carrier gives a more expansive definition to seniority 
contending that it refers to Claimant’s laborer seniority as well as his electrician 
apprentice seniority. 

Article I, Section l(e) states that Claimant is a dismissed employee if”. he 
is unable to secure another oosition bv the exercise of his senioritv riahts.” We must 
interpret the Agreement according to the plain meaning of the language negotiated by 
the parties Fii the words “another position” do not expressly restrict the exercise 
of seniority to a position within the electricians’ craft. Second, the possessive 
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adjective “his” before seniority rights strongly suggests that we should look to 
Claimant’s personal seniority rights and status. 

A perusal of Section 6 supports the conclusion that Claimant was obligated 
to exercise his laboreh seniority. Except for a single reference, seniority is not 
expressly limited to seniority within a particular craft. In the Arbitration Award 
between the RYA and C&O/XL (Lieberman, 1981) which interpreted the same New 
York Dock protective conditions found in the instant Agreement, the Arbitrator 
observed that the: 

I . language indicates that an employee must exercise his seniority 
rights under ‘existing agreements. rules and practices to obtain a 
position. .’ That language does not restrict the exercise to a 
Pam a and specitically also includes practices which in 
this instance clearly indicate return to the original craft.” (Emphasis 
Added.) RYA and C&O/SCL Arbitration Award (Liebemtan, 1981) 
at page 5. 

Our reading of the New YorkDock Conditions leads to no diierent a conclusion. Under New 

York Dock, a yardmaster holding seniority in another craft, such as in train service or as a clerk, must 

exercise such seniority when he can no longer hold a position as a yardmaster. Should he fail to do 

so, his guarantee may be reduced by what he would have earned had he exercised such seniority. 

The only remaining question is whether the 1979 Agreement modiied New YorkDock in this 

regard. We have already rejected the Union’s argument that the first paragraph of Section S(a) and 

Section 5(b) do not apply because they are not specitically mentioned in the 1979 Agreement. We 

Snd no provision in the 1979 Agreement that either modifies or voids these paragraphs 

Accordingly, we find that Claimants’ guarantees may be reduced each month by the amount 

they wo&j have mtxl in other crafts ifthey failed to exercise seniority to such crafts. The Carrier’s 

founh issue, therefore, is answered in the negative. 



For the same reasons, we Snd that Carrids fifth issue must be answered that Nets York Dock 

Section 6 is applicable and that the 1979 Agreement has not mod&d the Carrier’s right to offset 

other earnings against a protection claim. 

We now turn to the Carriefs position that the cIaints should be barred, in whole or in part, 

under the doctrine of laches. For its part, the Union refers to the following statement contained in 

the Carrier’s submission before the Fletcher Board: 

In this case, the Carrier is not arguing laches, because of a desire to put the 
issue to rest and, hope&rlly, dispose of the claims that have been made by yardmasters. 
Bather than arbitrate each protection claim, the parties agreed to submit the general 
issue to arbitration. FoIlowing an award, those claims will be disposed of in 
accordance with its findings. This Board would serve its purpose by clearly stating 
that Section 11 conditions 1979 Agreement benefits on negotiation of a single 
working agreement for employees of a craf?klass, and that no such apcmcnt exists 
for yardmasters; therefore, yardmasters are entitled only to basic N-h 
protection. 

We interpret Carrier’s statement to be a waiver of the defense of laches as to all claims then 

pending. We do not read it to be an unconditional waiver. Thus, we find that the defense was 

presetved with respect to claims that had not yet been filed. Each of these claims must be evaluated 

to determine if the claim reaches back so far that it is unduly burdensome upon the Carrier. The fact 

that the parties were not certain that the 1979 Agreement was applicable to yardmasters until the 

Fletcher Board issued its Award on May 24, 1993, is not relevant to our consideration of whether 

laches wig be applied. Claimants rights arose when they were adversely affected, not when the 

Award was rendered. 
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Looking hrst at Claim No. 1 on behalf of G. A Wohlfeil, we find that the tirst claim filed on 

his behalfwas on October 15, 1993, and covered a period from December I992 through September 

1993. Although this claim was filed subsequent to the Award of the Fletcher Board, it covers only 

six months prior to the Award. Additionally, we do not find that the Carrier had raised lacks as a 

defense to this claim during the handling of the dispute on the propetty. Accordingly, we 6nd that 

the claim is not barred. 

Claim No. 2 on behalf of J. Vandendries was first filed on November 10, 1993, and covers 

the period from June 1986 through October 1993. In its denial on the second level, Carrier raised 

a laches defense. The Union asset%, however, that this was merely a refiling of a claim that was tirst 

presented in 1986. This Board, however, has not been furnished with copies of the 1986 claim and 

is, therefore, unable to make such a daermmation We must, therefore, treat them as separate claims. 

With respect to the claim as it was presented to the Board, we iind that the portion of the claim 

covering any period prior to December 1992 (the same date on which Claim No. I begins) is barred 

by the doctrine of laches. The balance of the claim is timely. We make no ruling with respect to 

whatever claim the Union might have &cl earlier. There shall, however, be no duplication of claims. 

Claim No. 3 on behalf of L. E. Miller was filed on October 15. 1993, and covers the period 

from September 1986 through September 1989. In its first denial of the claim on November 22, 

1993, the Carrier raised a laches defense. The Union asserts laches is not applicable because the 

employas had not been fiu-nished with computations of their test period earnings until August 1993, 

a&r the Fletcher Board issued its Award. Wtthout such infotmatiot& the Union says it could not file 
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proper claims. The facts in Case No. 2, however, belie this position. Obviously, claims were filed 

before the Fletcher Board met, although they may not have had the speciticity that is now possible 

with having the test period earnings. Nevertheless, certain employees protected their rights by filing 

claims. The burden then fell to the Carrier to compile the necessary information. The fact that 

Carrier may have waited to do so until it found that its position regarding the application of the 1979 

Agreement was erroneous did not alter the employees’ rights or obligations. Claimant Miller, 

however, tiled no claim and we fkd, accordingly, that the claim presented herein is barred under the 

doctrine of laches. 

At the suggestion of the parties, the Board has not undertaken to compute the exact amounts 

to which Claimants are entitled under those claims not found to be barred by laches. The parties have 

assured the Board that the general interpretations herein shag be sufficient to permit them to reach 

agreement as to Claimants’ entitlements, if any. The Board, however, will retain jurisdiction over 

these claims should the parties, after reasonable attempt, be unable to reach resolution. 

Award: Claims I and 2 are sustained to the extent they are consistent with the fmdiigs 
herein. Claim 3 is dismissed. 

Carrier Member 
Donald R. Carver 

Employee Member 

Arlington Heights, Illinois 
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