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TH E QUESTIONS PRESENTED: 

1. Are the subject notices proper under Article 1, 

Section 4 of the New York Dock Conditions? 

2. If the answer to Question one is in the affirmarive, 

what shall be the terms of the applicable implement- 

ing agreements? 



I. THE PARTIES 

The Union Pacific is a common carrier by rail, subject 

to both the Interstate Commerce Act (ICA) and the Railway Labor 

Act (RLd): The Brotherhood of Maintenance of Way Employees (BMWE) 

is and was, for all times relevant to this proceeding, the duly 

designated representative of the craft or class of maintenance of 

way employees of the Union Pacific Railroad and its rail subsidiaries 

or preaecessors, including the Missouri Pacific Railroad Company (HP), 

the bissouri-Kansas-Texas Railroad Company (MI(T), the Oklahoma-Kansas 

and Texas Railroad Company (OKTI and the Galveston, Houston and 

Henderson Railroad Company (GH&H). The International Association of 

Machinists and the American Railway and Airline Supervisors Associa- 

tion likewise represent certain of the Carrier's employees who are 

part of the class or craft of machinists and subordinate officials, 

respec tively. The American Railway and Airline Supervisors Associa- 

tion refused to participate in this matter. 

II. BACKGROUND TO THE DISPUTE 

A. Finance Docket No. 30800 

On May 13, 1988 the Interstate Commerce Commission 

rendered its Decision and Order in Finance Docket 30800, Union 

Pacific Corporation, Union Pacific Railroad Company and Missouri 

Pacific Railroad Company -- Control -- Missouri-Kansas-Texas 

Railroad Company, et al, 4 ICC 2d. 409. The Commission authorized 

the acquisition of control by Union Pacific Corporation, Union 
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Pacific Railroad Company, and Missouri Pacific Railroad Company of 

!dissouri-Kansas-Texas ?.ailroad Company and its subsidiaries, subject 

to certain conditions. In Finance Docket 30800 (Sub No. 1) the pro- 

posed merger of the Oklahoma-Kansas and Texas Railroad Company into 

the Missouri-Kansas-Texas Railroad Company was exempted from the 

requirements of 49 U.S.C. Section 11343, et seq. Further, in 

Finance Docket 30000 (Sub No. 21, the acquisition of control by the 

Union Pacific Corporation, Union Pacific Railroad Company, and the 

Missouri Pacific Railroad Company of the Galveston, Houston and 

Henderson Railroad Company was exempted purusant to 49 U.S.C. 

Section 10505 from the requirements of 49 U.S.C. 11343, et seq. 

With regard to labor issues, the Commission ordered that: 

all authority granted in Finance Docket 30800 and 
and Finance Docket 30800 (Sub Nos. 1, 2, 3, 4, and 
5) is subject to the conditions for the protection 
of applicants' rail employees enunciated in New York 
Dock Ry. -- Control -- Brooklyn Eastern Dist. 36 ICC 
60 (1979), unless an agreement is entered prior to 
consolidation, in which case protection shall be at 
the negotiated level (subject to our review to assure 
fair and equitable treatment of affected employees). 

In addition, rhe ICC stated that: 

the Commission has exclusive and plenary jurisdiction 
over railroad consolidations, including the effects on 
labor arising from such transactions. This authority 
is based on several legal grounds. One source of this 
authority is Section 11341(a) of the Interstate Commerce 
Act, 49 U.S.C. Section 11341 (a) which provides that the 
Commission's authority over combinations as exclusive, 
and 'that (an) approved or exempted transaction is 
exempt from the anti-trust laws and all other law . . . 
ae necessary to let that person carry out the trans- 
action, hold maintain and operate property, and eXerCiST 
control or franchises acquired through the transaction. 
Section 11341 (a) enables the Commission to ensure the 
implementation of approved transactions and the reali- 
zation of their benefits. 
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Following the Commission's Decision, the Railway Labor 

Executives' Association, an unincorporated association consisting 

of the chief executive officers of a number of standard railway 

labor organizations (including BMWE), filed suit in the Court of 

Appeals for the District of Columbia Circuit in an action styled 

Railway Executives' Association v. Interstate Commerce Commission, 

883 F.2d 1079 (CA DC 19891, modified on rehearing 929 F.2d 742 

(1991). The RLEA attacked the Commission's statement of the scope 

of its power regarding the application of Section 11341 (a) immunity 

to subsequent operational changes made in carring out the transaction. 

The Court of Appeals determined the matter was not yet ripe for 

review, finding that: 

. . . the ICC has not determined -- and was not asked 
to determine -- whether an exemption from the RLA was 
necessary to effectuate the UP-MKT consolidation. 
Rather, when approving the consolidation the Commission 
merely restated the statutory scope of Section 11341(a) 
without making any factual findings. Nor did the 
Commission purport to make findings about necessity 
that would foreclose future labor union arguments 
that the exemption did not attach to a particular 
operating change. It is therefore clear that the 
I.C.C.'s blanket pronouncement that the UP-MKT trans- 
action is exempt from the RLA has no present or future 
legal force or effect. 

On or about Yarch 21, 1989 the Union Pacific Railroad 

served a notice purporting to be based upon Article I, Section 4 

of the New York Dock conditions, and the authority granted in F.D. 

30800, seeking to effectuate the "transfer and consolidation“ of 

certain maintenance of way work. The changes proposed included, 

inter alia, placing OKT, KKT and GH&B employees under the UP col- 

lective bargaining agreement and modifications to maintence of way 
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senlor:ry districts. Then, following negotiations which failed to 

result in an implementing agreement, the Union Pacific moved to 

have the matter taken Up before a neutral arbitrator. However, by 

letter dated August 7, 1989 the Union Pacific withdrew its March 

21, 1989 notice informing the organization that: 

,I . . . There will be no basis to conduct the arbi- 
which was scheduled for Tuesday, August 15, 1989." 

B. RAILWAY LABOR ACT BARGAINING 

The Union Pacific and the BMWE were parties to a round 

of Railway Labor Act negOtiatiOn.5 which commenced in 1988 through 

the service of Section 6 Notices. The notices were referred to 

the parties' respective conference committees for progression 

through multi-carrier bargaining. The parties' unresolved disputes 

were among those considered by Presidential Emergency Board No. 219 

(PEB-219). Following the issuance of the recommendations .of PEB-219 

BMWE and the Carrier's conference committee failed to reach a volun- 

tary agreement disposing of their Section 6 Notices. Subsequently 

the Congress of the United States imposed the recommendations of 

PEB-219 as the new agreement between the parties, as if voluntarily 

negotiated under the Railway Labor Act (Public Law 102-29). Later 

those recommendations were reduced to imposed agreement terms 

necessary to implement the report and recommendations of PEB-219. 

One provision of the imposed agreement embodied a PEB 

recommendation which granted a carrier demand regarding the com- 

bining or realigning of seniority districts. PUrSUant t0 the 

provisions of PEB-219 the carriers sought and received a contract 
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term which would allow for changes to the size or configuration 

of seniority districts. The resulting provision of the imposed 

agreement is found in Article XII - Combining and Realigning 

Seniority -Districts: 

ECTION S 

The carrier shall give at least thirty (30) days 
written notice to the affected employees and their 
bargaining representative of its desire to combine 
or realign seniority districts, including all car- 
riers under common control, specifying the nature 
of the intended changes. The protection of the 
Interstate Commerce Act will continue to apply to 
all such combinations or realignments. 

SECTION 2 - ARBITRATION 

If the parties are unable to reach agreement within 
ninety (90) calendar days from the serving of the 
original notice, either party may submit the matter 
to final and binding arbitration in accordance with 
Article XVI. 

Nothing in this Article is intended to restrict any 
of the existing rights of a carrier. 

This Article shall become effective ten (10) days 
after the date of this Agreement except on such car- 
riers as may elect to preserve existing rules or 
practices and so notify the authorized employee 
representative on or before such effective date. 

In turn, ARTICLE XVI provides as follows: 

nRTICLE XVI - ARBITRATION PROCEDURES - STARTING TIM& 

Section- 1 of Neutra 

Should the parties fail to agree on selection of a 
neutral arbitrator within five (5) calendar days from 
the submission to arbitration, either party may request 
the National Sdediation Board to supply a list of at 
least five (5) potential arbitrators, from which the 
parties shall choose the arbitrator by alternately 
striking names from the list. Neither party shall 
oppose or make any objection to the NMB concerning a 
request for such a panel. 
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Section nses 

The fees and expenses of the neutral arbitrator 
should be borne equally by the parties, and all 
other expenses shall be paid for by the party 
incurring them. 

ec ion 3 - Bearings s t 

The arbitrator shall conduct a hearing within 
thirty (30) calendar days from the date oa which 
the dispute is assigned to him or her. Each party 
shall deliver all statements of fact, supporting 
evidence and other relevant information in writing 
to the arbitrator and to the other party, no later 
than five (5) working days prior to the date of the 
hearing. The arbitrator shall not accept oral 
testimony at the hearing, aad no transcript of the 
hearing shall be made. Each party, however, may 
present oral arguments at the hearing through its 
counsel or other designated representative. 

Section 4 - Written Decisioq 

The arbitrator shall reader a written decision which 
shall be final and binding within thirty (30) calendar 
days from the date of the hearing. 

In accordance with the moratorium of the imposed agree- 

ment, both BMWE, the General Chairmen and those carriers which 

were represented by the National Carriers Conference Committee 

(including the Union Pacific) served Section 6 Notices oa or about 

November 1, 1994. The BMWE notices sought to modify Article XII 

of the imposed Agreement. The Carrier's notice, likewise, sought 

to change provisions dealing with the combination or realignment 

of seniority districts, seeking to eliminate those remaining 

restrictions embodied in the imposed agreement's rule. 

By letter dated September 13, 1994 the Union Pacific 

served three (3) notices, pursuant to Section 4 of the New York 

Dock conditions imposed by the Interstate Commerce Commission in 

Finance Docket 30800. The BMWE General Chairmen responded by 
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Letter noting the Union:s disagreement with the Carrier's con- 

tention that the Interstate Commerce Act provides any authority 

for the proposed consolidations. In Exhibit 6 the General 

Chairman stated that: 
I, 

. . . the changes you have identified in your 
notices, if implemented, would not constitute a 
'transaction' within the meaning of the New York 
Dock conditions. Further, assuming for the sake 
of argument that the proposed changes would con- 
stitute a 'tranSaCtiOn' (and BMWE contends that 
they are not), the carrier cannot show the 
'necessity' of implementing its proposal some 
six years after it commenced to consummate its 
acquisition or control over the Missouri, Kansas 
and Texas Railroad and its subsidiaries. Indeed, 
BMWE agreements did not impede that transaction. 
Since the procedures of Article I, Section 4 of 
the New York Dock conditions have not been pro- 
perly Invoked, BMWE does not concede that by 
meeting it is engaging in discussions or negot- 
iations under New York Dock” 

The General Chairman went on to write that the Carrier's 

notice sought to implement a combination and realigning of sen- 

iority districts, adding: 

‘1. * . the carrier's demand for a ruling allowing 
it to combine and realign seniority districts would 
have been superfulous if you possessed the 
statutory right to make the desired changes . . . 
At this time, absent voluntary agreement, Article 
XII of the imposed agreement is the only avenue 
available to the carrier, should it desire to acquire 
the authority to implement its desire to combine or 
realign seniority districts, as that agreement is 
subject to a DOratOriUD provision." 

Subsequently the BMWE General Chairman met with the 

Carrier regarding the three putative New York Dock notices. In 

response to the Union’s inquiries regarding the Carrier's view 

as to bow it saw the proposed changes as "necessary" in order to 

achieve the consolidations authorized under Finance Docket 30800 
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and zze public transportation benefits gained thereby, the Car- 

rier's representatives offered perfunctory observations regarding 

"efficieacieS" which would be achieved if its proposals were 

implemented. BMWE offered to discuss the proposed changes with 

an eye toward exploring voluntary agreement under the Railway 

Labor Act. The Carrier was not so inclined, and no further 

negotiations took place. 

Finally the Carrier requested that the National Media- 

tion Board appoint a neutral arbitrator to hear this dispute. 

BBwE refused to participate in the selection of a neutral arbi- 

trator on the grounds that the Carrier notices were aot proper 

under the New York Dock conditions. Subsequently the National 

Mediation Board, in an exercise Of what.it deemed its ministerial 

responsibilities, assigned Preston J. Moore to hear the instant 

dispute. 

Are the matters covered by Carrier's notices dated 

September 13, 1994 to consolidate certain Carrier operations an 

appropriate subject for consideration under Article I(4) of the 

New York Dock Conditions as imposed in Finance Docket 30,800? 

If so, what are the appropriate coaditions to be in- 

cluded in aa implementing agreement? 
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The Union Pacific contends that its transaction is much 

broader than a coordination under the Washington Job Protection 

Agreement. In support of this position the Carrier points out 

that a decision by Arbitrator LaRocco recognized that a “New York 

Dock transaction is any activity which is a coordination under 

the Washington Job Protection Agreement or any other action taken 

pursuant to the ICC's authorization." The Carrier thus urges that 

so long as the proposed changes are done pursuant to and in further- 

ance of the goals of the ICC authorization, it is a "transaction" 

within :he meaning of the New York Dock decision. 

The Carrier urges that its first notice to consolidate 

various portions of the MKT and OKT railroads within the seniority 

districts of the MP would allow its employees to work anywhere in 

that cmbined terminal and would allow for a much more efficient 

use of its work force. 

The Carrier contends that the Supreme Court, in Norfolk 

& Western Railway compaay v. American Train Dispatchers Association, 

499 U.S. 117, 113 L.Ed. 2d. 95 (1991) held: 

"We hold that, as necessary to carry out a 
transaction approved by the Commission, the 
term 'all other law' in S11341(a) includes 
any obstacle imposed by law. In this case 
the term 'all other law' in S11341(a) applies 
to the substantive and remedial laws respecting 
enforcement of collective bargaining agreements. 

The immunity prOViSiOn does aOt exempt Carriers 
from all law, buy rather from all law necessary 
to carry out an approved transaction." 

The Carrier has also cited an award by Referee Freden- 

berger involving the UP/biP/WP merger, which held: 
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"In another proceeding involving Finance Docket 
30,000 decided October 9, 1983, the ICC also 
determined that the Railway Labor Act and existing 
collective bargaining agreements must give way to 
the extent that the transaction authorized by the 
commission may be effectuated. Given the coornis- 
sion's ruling noted above with respect to the 
specific transfer of work in this case this Referee 
concludes that neither the Railway Labor Act or 
existing protective and schedule agreements, even 
when considered in the coatext of Sections 2 and 3 
of the New York Dock Conditions, impair the 
Referee's jurisdiction under Article 1, Section 4 
of the New York Dock Conditions to resolve the 
impasse concerning transfer of the work in this 
case." 

The Carrier also cited a decision by Referee LaRocco 

involving the Consolidated Rail Corporation and Moaoagahela Railway 

Company and the United Transportation Union which addressed the 

following issue: 

"Does the Referee have the authority under New York 
Dock to determine whether the Conrail or the MGA 
Schedule Agreement will apply on the consolidated 
operation." 

The Carrie? then notes that Referee LaRocci ruled that 

an arbitrator had that authority and held as follows: 

"In 1991, the United States Supreme Court definitively 
resolved the decade long dispute over whether or not 
the ICC and arbitrators, who fashion implementing 
agreements under Section 4 of the New York Dock con- 
ditions had the authority to change, alter or abrogate 
existing collective bargaining agreements. In Norfolk 
and Western Railway Company v. American Train Dispatchers 
CXS Transportation, IaC. v. Brotherhood of Railway 
Carmen, the Court unequivocally ruled that Section 
11341(a) of the Interstate Commerce Act permits the 
ICC and New York Dock arbitrators to exempt railroads 
from existing collective bargaining agreements to the 
extent necessary to carry out ICC approved transactions." 

The Carrier also recognizes the COntentiOnS Of the Unions 
that the Carrier has not shown any necessity Of implementing the 

proposed changes some six years after the merger was approved by 
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the ICC. The Carrier recognizes an award cited by the BMWE wherein 

Referee Eischen was d&positive of the present case. In support 

thereof the Carrier urges that Referee Eischen refused to consider 

the efficiencies and economies which would accrue as a result of 

'the consolidation but found the notice was not "a transaction" 

within the meaning of that quoted term under New York Dock Conditions. 

The Carrier notes that this decision has been appealed to ICC which 

has made no decision. The Carrier further urges that even if that 

award is upheld, it would not have any application to the present 

case. 

On the foregoing basis the Union Pacific requests that 

the arbitrator find that the subject notices are proper under 

Article 1, Section .4 of the New York Dook Conditions. 

:I PST FW 

The BMWE relies principally on decision and awards in 

support of the instant case. The Union first points to the ICC's 

decision in Denver & Rio Grande Western Railroad -- Trackage Rights, 

1983. On remand from the District of Columbia Court of Appeals the 

Commission explained in Finance Docket 28905 in part as follows: 

"We (do not) assert that any authority conferred 
by 11341 may be exercised without regard to Section 
11347 of the labor protective conditions. To the 
contrary, we believe our authority with respect to 
modifications of CBAg is defined by that section 
and those conditions. And, as we have explained, 
Section 11347 permits arbitrators appointed under 
the New York Dock conditions as a result of Section 
4 of the conditions to modify provisions of CBAs 
'preserved' by Section 2 of the conditions when 
necessary to permit mergers, but only after an 
appropriate analysis balancing the respective 
rights of labor and management. In short, we do 
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not believe that Congress intended that contracts 
protected by Section 2 should always be Overridden 
to facilitating merger, as various arbitrators appear 
to have ruled following our decisions on DRGW and 
Maine Central . . . We reject both labor's view that 
CBAs cannot be modified in any respect wit&out resort 
to RLA procedures and management's view (albeit based 
upon an interpretation of our own pronouncements) 
that CBAs are overridden if inconvenient to implemen- 
tation of a merger. Contract rights do not disappear, 
but must be respected or 'preserved.' . . . The 
difficult question is the extent of such modification 
in light of Section 2 requirement of general preserva- 
tion. Put another way, collective bargaining agreements 
may be changed, but to what degree? . . . We assume that 
any changes in CBAs will be limited to those necessary 
to permit the approved consolidation and will not under- 
mine labor's rights to rely primarily on the RLA for 
those subjects traditionally covered by that statute.' 
6 ICC 2d at 7.52. 

The Union urges that in Norfolk and Western v American 

Train Dispatchers Association, 499 U.S. 117 (1991) the Supreme 

Court assumed, without deciding, that the Commission had properly 

considered the public interest factors of 11344(b)(l) in deciding 

to approve the subject transaction. The Union points up 'the Court 

also assumed, but without deciding, that the "decision to override 

the Carrier's obligation is consistent with the labor protective 

requirements of Section 11347. . .II 

The Union further urges that under appropriate circum- 

stances Section 11341(a) could provide the basis for an ICC override 

of CBAs enforceable under the Railway Labor Act but stated the 

override was necessary to the implementation of the transaction 

in the meaning of SeCtiOn 11341(a). The foregoing decision was 

made by the Supreme Court in Norfolk and Western v. American Train 

Dispatchers Association, 499 U.A. 117 (1991). 

The BMWE then cites a case decided by the Court of Appeals 

for the District of Columbia decided RLEA v. United States. Therein 

- 13 - 



the Court stated in part: 

II . . . The Commission may not modify a CBA 'willy- 
nilly': Section 11347 requires that the Commission 
provide ' a fair arrangement.' The Commission itself 
has stated that it may modify a collection bargaining 
agreement under Section 11347 only as 'necessary' to 
e.ffectuate a covered transaction. . . We agree that 
whatever else a 'fair arrangement' entails, the modi- 
fication of the CBA must, at minimum be necessary to 
effectuate a transaction . . . In this case, the 
Commission reasonably interpreted the standard to mean 
'necessary to effectuate the provisions of the trans- 
action.' If the purpose of the lease transactions 
were merely to abrogate the terms of a CBA, however, 
then 'necessity' would be no limitation at all upon 
the Commission's authority to set a CBA aside. We 
look, therefore, for the purpose for which the ICC is 
given its authority. That purpose is presumably to 
secure to the public some transportation benefit that 
would not be available if the CBA were left in place, 
not merely to transfer wealth from employees to their 
employer. Viewed in this light, we do not see how the 
agency can be said to have shown the 'necessity' for 
modifying a CBA unless it shows that the modification 
is necessary in order to secure to the public some 
transportation benefit flowing in the underlying 
transaction . . .I' 

The BMWE then urged that the decision of the Court of 

Appeals for the District of Columbia in Train Dispatchers v. ICC 

26 F.3d 1157 (CA DC 1994) supported the foregoing decision. 

The BMWE also relies on a recent decision involving the 

Union Pacific in a case between the Union Pacific Railroad and the 

Brotherhood of Railway Signalmen, December 9, 1994. Therein Arbi- 

trator Dana Edward Eischen determined he had no jurisdiction as an 

arbitrator under Article 1, Section 4 of the New York Dock Conditions 

to consider items contained in the Carrier's notice. 

The BBWB concludes by urging that the Carrier has failed 

to establish a causal relationship between a transaction authorized 

by the ICC and the changes embodied in the Carrier's notices. 
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PO5 

The IAM takes the same position as the BMWE but also 

points up that PEB 219 set forth the provisions for the consoli- 

dation of seniority districts. The IAM contends those provisions 

were followed by the parties, and agreement was reached and placed 

in the CBA. The IAM contends that the proposed changes by the 

Carrier do not constitute a transaction. 

OPINION 

The arbitrator has carefully studied all of the court 

decisions, ICC decisiomaand awards cited by the parties. 

PEB 219's recommendations regarding the consolidation of 

seniority districts were approved by the Congress. Pursuant to 

those directions, the parties reached a provision in the CBA for 

consolidation of seniority districts. 

In order to reach a decision regarding the question of 

the arbitrator's jurisdiction, it became necessary to study and 

consider the notices by the Union Pacific regarding purpose, intent 

and the effect of such changes. 

An award by Arbitrator Eischen (12-g-94) between the 

Union Pacific Railroad Company and the Brotherhood of Railroad 

Signalmen appears to be squarely in point with this case. Therein 

Arbitrator Efschen stated: "This dispute concerns Carrier’s attempt 

to incorporate an existing Union Pacific seniority into existing 

Missouri Pacific seniority districts." The same circumstances 

exist in this case, with the addition that the Union Pacific iS 

attempting to require some employees who are represented by the IAM 

to merge with employees of another carrier and then be represented 

by the BMWE. 
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The arbitrator recognizes that the decision by Arbi- 

trator Eischen is on appeal to the ICC. This arbitrator has a 

practice of not overruling a decision by another arbitrator who 

has a distinguished record and demonstrated qualifications. The 

only exception to this practice would be if the award is, on its 

face, palpably erroneous. 

On the foregoing basis the arbitrator finds that the 

Union Pacific has failed to establish a causal nexus between the 

proposed actions and the ICC's merger authorization. 

The arbitrator does not have jurisdiction 

:z* 
Prestonl-d. Moore, Arbitrator 

April 3, 1995 
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APPENDED TO AWARD NO. 267 



pRlTCE’ BAfE7 

‘JUL 3 1 I996 
9416 
Ia 

SURFACE TRANSPORTATION SOA@ 
-.*.v.“--.- - 

DECISION 

FiMnU Dock& NO. 30800 (Sub-No. 30) 

UNION PACIFIC-CORPORATION, UNION PACIFIC l&ROAD COKPANY AXD 
XISSOIJX PACIIIC RAILROAD COMPANY-CONTROL--HISSOURI-RANSAWTEXAS 

NAILROAD COKPANY, rr AL. 
(Arbitration Rwiw) 

Dmcidad: July 17, 1996 

mia procmding is an appal of us ubitrator’m duision 
holding that thm Union Pacific Railroad Company (UP or tha 
carrier) may not invoke W Rv. C 
m, 360 I.C.C. 60 (1979) ( -wt. 
*a implmrntation of the mugu of uintumnc*-of-my operations 
and smiority dbtrictn putaining to linu that had kmn 
oparatad sapuatmly by the Curius owning thu bmforo they EU. 
undu common control. Ha will grant the l ppul and remand Ma 
matter to the putiu for furthu procmdings consistat with our 
findings hudn. 

I.C.Cf:d 409 (1996) (VC SW Poatral -- ), dockatmd .‘ 
Pinanoo DockU. No. 30100 and sub-nUnbUd procudlngs, thm ICC 
authoriud Union Pacific Corporation and iU wholly ovmd rail 
curiu .affiliatu Union Pacifio Railroad Company (UP) and- 
nissouri Pacific Railroad company (HP) to rcgulra control of tha 
nissouri-Kansas-Taxam Railroad Company (HE), and tbo formu 

. . Oklahoma-tinsas-Taxa8 Railroad Company (OKT). The ICC also 
authorized tha nrgu of tha OXT into tha JUT. Ths authority 
grant4 in we mm s -- VU l lbject to tba 
cmployao protective conditions l t forth in sYork which 
implementad the ICC'S mandate to provide such protection undu 
torau 49 U.S.C. 11347. 

Undu sYarL uploymant changes that arm related to 
ICC-approvad tranuctioru ua u~tablishod by implemonting 
qrumantm negotiatd bmform t!m changes occur. If the pu%iu 
cannot ruch an impl-ting l gruunt, thm iasuu am ruolwd 
by l bitruion. Arbitration wuda uy & l ppulmd to ttm Saud 
unduthe~standud of roviow adoptad by tha ICC.' 

, 

' The ICC Tuaination Act of 199S, pub. L. No. 104-88, 
109 Stat. SO3 (the ICCIA), which v.‘ umctmd on D.cW 29, 
1995, and took l ffwt on January 1, 1996, abolishad tha 
Intustatm Commuco Commission (ICC or comiuion) and 
transfurad certain functions and procamdings to tha Surfaca 
Transportation Board (Baud). SwztiM 204(b)(l) of +b. ICCTA 
provides, in genual, that promodings pending kfore tha ICC on 
the eftactivo data of that legislation ahall bo decidd under th8 
law in affect prior to January 1, 1996, insofu 6s May inVOlW 
functions ratainad by tbs ICCTA. TBi8 daei8ion rolH,os t0 6 
procoading that was pending with the ICC prior to January 1. 
1996, and to functions that are subject ta Board jurisdiction 
pursuant to 49 U.S.C. 11326. Thumforo, this decision applies 
the law in atfat prior to th6.ICCIA, and citations arm to thm 
fox-mu mctions of tha statutor unleu othuvism 1ndiutUL 

1 under 49 CFR 1z~s.0, tha ctandud for rwiw is provided 
inSbkaaoLNorthHcstarn6Q -- , 3 I.C.C.ld 729 

(continued...) 



FinonCe Do&At No. 30600 (Sub-No. 30) 

ThA Board (and an arbitrator Acting under v) la 
authorized to ov*rrid* provisions of collAc+ivA bArgAining 
agrssosnta that prevent raslization of thy public bAnAfits of A 
transaction. ThA thangas for vhich an ovarrida iA Aought must ba 
a n.c*ssrry part of, or causally linkad to, A Naw- 
conditionad transaction. This guAlificAtion AllovA partim 
contasting proposals that WA ArucisA our Authority to owrrida 
collactiva bArgAining l grswants~ to erg-w that A particulu 
changa ir not ralatad to, or nAcAAAay for Affactuating tha 
purport’ of, tha ~-conditioned tranAAction. Undu 
New York &&, amployaaa advarsaly l ffactad vhan A colloctiva 
bargaining AgrAAmAnt iA ovarriddan must be eomponsatad pursuant 
to thy formula AAtAblishAd tharain, which provides comprmhmsiv~ 
displAcAmnt and tarrination bAnAfi+s for up to 6 y-s. 

This proceeding haa uiasn bAcAusA Of UP’A AttAmp+ to rm*A 
an amplowant chAngA that is AllAgAdly r*l*t*d to, and nscaswry 
to rAAlisA thA oparational bAnAfitA from, UP's 1966 AcguiAition 
of control over HKT and OXT in Vnion se -- . ThA 
chAngAs proposed by UP worm mada via t.hr.0 notices l uved undu 

fziE= 
lb notices partainad to *AA crafts, AA 

1. In th* first notic*, UP propoam to mug. tha rail l nd 
tim ging oparations and ralated Aaniority districts of the fox-mu 
HXT and O)(T railroada with thos6 of the HP. This craft is 
currmtly r8prmmtmd by the Brothuhood of B!*int*n*nco of Way 
Rriploy~AA (BMW?) on All thrAA cArriuA through thrs~ diffarant 
committ**s. All affectad maintananca-of-vay amployeos would vork 
undu thy AriAting collActivA bugaining l gruwnt batvmn KR And 
nNwE. 

2. In tba wcond notica, UP propoau to m~rgA tbA 
opArAtionA of tha work equipment m~chanica' And rAlA+Ad Aaniority 
districti on K9 And fox-mu XRT/OKT 1inAA. ThiA craft is 
CurrAntly rmprrsmtad by MWE on the KP and by tha Intunational 
Association of Machinista (IAM) on formu KRT/OKT lines. All 
affectad amploya~ would work undu tha Axisting KP/WWE 
collActivA bargaining l gruwnt covuing such employam. 

‘( . ..continuad) 
(1967); 6Zf d sub - m. of Ew 

u, 862’F.ld 330 (kc. Cix. 1966). popululy known .‘ thA 
“s= c.‘.. Undu th‘ v ‘tandud, thm Board 
(1) dew not rAviAv .issuAA of uwation, thA oAlCulA+iOn of 
bsnefitm, or thm ruolution of 0th~ factual gumstionsm in tha 
absenu 61 gAg'rAgiow uror. And (1) llmit~ i& ravi*v to 

FinAncA Dockst No. 30965 (Sub-No. 1) a L (ICC aanwd Oct. 4,' 
1990) at 16-17, e on othar in Railvrv 

vA,’ Asrnn v u nitcd 967 F.2d 606 (D.C. Cir. 
1993), tha ICC AlAborAtAd on tha b standard AA 
followA: 

Ones having Accaptad A cAAA for rAviAv, WA may Only 
overturn an Arbitral award vhan it is choun that tha 
avard is irrational or fail8 to drAv its AAsAnAA irOB 
tha imposad labor conditions or it l rc~ads thA 
Authority rspowd in ArbitrAtors by thosa conditions. 
[Citations omitted.] 

' These employees repair the mAchinA usad by mAint*nAneA- 
of-way workuc. 
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3. fin ths third nOtiC*, Up PrOp0A.S t0 COnSO1id.t. th. 
%oughridAP craft’ on MP And fOwU MXT/OXT linea undu UP's 
collsctivs bargaining agraawnt with tha &ArieAn RA~~vA~ And 
Aim~y Supuvisors' AAA0ciation WUASAJ. This craft is 
CUXTAntly rAprASAntAd by WWE On KP And ARLASA On former kKT/OKT 
1inAs. TbA ChAngA would AffACt tkAA -plOyAA‘, Who would k 
transfursd trog.TsxukabA, AR, to UP'* rail~plant At Dsnison, 
TX. 

BbWX And IAl(: rAfU4.d t0 yUtiCip.tA in th. bAgOti.tiOn Of An 
is,,lAOAnting AgrAuAnt UhdAr NtwYDrlcOock concAMing thS" 
4fOrAnUtiOn.d +hrAs nOthAS. These UaionA ugusd that tha 
ChangAa prOpOSAd in thm thra0 nOtiC*‘ could h adopted Only 
puauant to nAgotiations USIdAr ths Railvay Labor &t (RLA), And 
not undu &V York Qg&. Up than Advised BMWE And IAH that it 
would ‘AAk ArbitrAtiOn undu s ud rAq’UAS+Ad that 
thy pu+iCi,,AtS in th ‘AlACtiOn Of AI, UbitrAtOr. AftU BMW 
And IA" ,",iO,,S rAfU“d to 8AAt for thi‘ p"rpOA., tbs NAtiOn. 
XmdiAtiOn Boud AppOintsd PrOStOn MOOrA A‘ UI ArbitrAtOr t0 h4.r 
th. i‘.UU. ARLASA did not +AkA AXCAptiOn t0 UP'S thrAs nOtiCAS. 

Ev1dancs.w~ subnittad t0 Arbitrator XOOrs, And An Or41 
hA.ring WAS bald on HArCb 28, 1999. In his dACiSiOn dated April 
3, 1995, Arbitrator XOOrA dAClinAd t0 ACCApt juiAdiC+iOn ovu 
the ch*ngs* propossd in ths thr.4 n0t1c4.. Th* ArbitrAtOr's 
A~lAnAtiOn Of hi‘ dACisiOn is A‘ fOllW‘ (DACiSiOn, p.6): 

An AvUd by ArbitrAtOr EiAchAn (12-g-94) bstwsw 
ths Union PACifiC RAilrOAd COrnpOny And th. Brothuhood 
Of RAilrOAd SignAlnAn AppAArA t0 k StjUUAly in point 
With this CA‘.. ThUAin ArbitrAtOr Ei~~hsn‘t~t~d: 
'This diSput4 SOnCArns Carriu~s Attwpt t0 inCOrpOrAts 
an uisting Union Pacific seniority into uisting 
Xi‘SOWi PACifiC ‘SniOrity districts.' Ths A- 
cir-tancas ‘xist in this CA‘., with th. addition 
that th. DniOn pAOifi0 i‘ AttAmpti~ t0 r.QUirA SO- 
~nploy~As who US rAprasan+ad by the IAM to mrgS with 
Wpl0y.U Of AWtbU -iU And tbn be reprosontmd by 
the Bmit. 

ThA UbitrAtOr r.CO~iZU that th. dACiSiOn by 
Arbitrator 1iUhAn iS on appaal t0 thA ICC. This 
ArbitrAtOr hA‘ A pr.CtiCS Of ItOt OVAUnling A d.Ci‘iOn 
by WOthU UbitrAtOr VbO hAA A diAtirqU.iAhAd rACOrd 
And duonStrAtd gUAlifiCAtiOn& Ths Only SXCAptiOn t0 
this prACtiO0 would ba if tb aWa2-d i#, WI it8 fACA. 
palpably ‘rron‘ous. 

On Hay 12, 1995, UP filsd An l pps01 to ths dacision of 
ArbitrAtOr XOOrs. On Juns 26, 1995, BlRR filAd its rAply to 
W'S App.Al.' In its rsply, BHWX novu to strike th* verifi*d 
StatUant of WANDA IL Nuo, attached AS Appandir B of thA 
carriu's AD~SA~ fild Hay 13, 1995. On July 17, 1995, Up filsd 
A notion iOr lsavs to fils A tsnduad reply to Bl%Z’s reply. 
UP's tAndUAd reply COntAinA, intu a, A reply to BItWE’s 
notion to ‘trih WitnA‘s NArO“ AffidAVit. On Aupu‘t 25, 1995, 

' Thi‘ Craft OVU‘A.‘ ths loading Of VAldsd rail At UP'S 
rail void plant at Dsnison, TX, And it4 unloading At work sftss. 

' Undu 49 CFR 1115.2, UP's 0pp001 VA‘ dus by April 24, 
1995. By dscirion SntArAd on April 19, 1995, And served on April 
25, 1995, UP’S daadlina for filing it‘ l ppaal WAS AxtSndAd t0 XAy 
15, 1995. 

* By dACiSiOn SntArAd on nay 31, 1995, And eoNad On 
JUM 1, 1995, BMWE had bAAn grAntAd An AXtAnSiOn of thA 20-day 
dAAdlinA iOr filing its reply to JUIIA 26, 1995. 
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BMW?Z fi1.d A reply to UP'. July 17, 1995 motion for le*v* to file 
A r.ply t0 A Wply. 

PRELIHINARY )uTTp(s 

WA will deny BUWE'a motion to StrikA th. VUifiAd statmmnt 
of tiitness Nero.-- Contrary to what EMWE mintairu, Nero's 
AtAt*m*nt dew not AxpOnd th. record befOr thm OrbitrOtOr. A 
COIBpAriAOn Of NAIO'A AtAtASAnt With "P'm UbitrAtiOn SUbmiSSiOd 
rAVA*l‘ that thA StAtAmAnt mAr.lY l ummAriA4‘ AVidAnCA that WA‘ 
Submittad tD tha ArbitrAtOr. BKWE doas ILOt SpaCify WbAt MV 
facta were wppomadly introduc*d by NA~O'S stat-t. 

WC will deny admisSion of UP'S tandored reply to 5KWE'# 
reply, ucspt for the portion of UP’s tmdumd reply that 
rwpondo to BMWE'S motion to strik0 thA *tatwant of witnws 
Nero. Admission of DP's raply to A reply would prejudice EMWE, 
UI%~SA &w?z VU4 giVw An OppO~Wdty t0 rASpOnd ti +hA UgUWntS 
raisad thar*in.' Our result do.‘ not d.p‘nd On AdmiSSiOn Of Up“ 
tAndU*d reply 20 A r*plY. Thu., no p~O.4 would b ‘arvod by 
dAl.ying this prowading t0 Abit "'P'S plA.ding And giV* 5MWE An 
opportunity to ill. l reply. 

DISCUSSION AND CONCLUSIONS 

Wa will hAU this APPIAN on its merits undu our u 
Cvreain l tAndArd Of rWiW. The 8~~081 in this ~8s. raise the 
Same impOrtAnt iA*UAS With rASpWt t0 the shoving Of nUAs*ity 
And n.XUS rAt&rAd t0 l nAblm A C4L-ri.r t0 raS0X-t t0 th. prOOe.‘ 
for modific*tion of soll*stiv~ b*rg*ining l gr*uAnt* containAd in 
Article I, Saction 4 of our w condition A‘ UA 
prasmtad in an arbitration case in Finane8 Docket No. 30000 
(Sub-No. 48) which Ya have roCSntly Agrsad t0 rWiW And, 
fOllOWinq rAVi*V, bAVA VOwtad. 

Arbitrator nOOr.' dACi8iOn mUS+ 41.0 ba VAWtmd and 
. remAndAd. It iS not besad on factual findings duivad 

independently from tha record. ArbitrAtor Moor* conducted no 
AnAlyAis At all of the rscord And mad* no indapendant findings of 
fAc+. ArbittAtor noor* mraly noted a r*c*nt dACiSiOn of 
ArbiUAtor EiSchm (involving A conSolidAtion of Signal 
mAintAinU SWIiOrity di.tristS) fOllOWing ICC 4ppr0V.1 Of A 
diffArAnt tWWACtiOn* And l tAt.d thAt he .hAs A prACtiW Of not 
OVerrUling A deision by AnOthU UbitZAtOr who hAS A 
distinguichod record And duonstratsd gualifiutions.~ WA hAVa 
VACAtAd &bitrAtor Li‘ch.,,'. d.ci.ion, the Only AUthOrity Cited 
by Arbitrator Wooru, and have r-d*d that proceeding to the 
PArtiU iOr fur+hU ACtiOn C0IISiSt.M Vith Our d.Ci‘iOn. Su OIU 
d.sision in & 

w Pinme. Dockat NO. 30000 (Sub-No. 46) (STB suv*d ( to 
b. ins&ad], 1996) (m). 

' UP'S rubmiS*ion to tha OrbitrOtOr 18 reproducAd in 
Appendix C of UP's petition. 

' In iu rUponsa filed on August 26, 1995, BnwE rAisAS 
subct*nt1v* *rgum*ntS in raSpon** to th. Ugumants rAi4.d in UP“ 
tAndUAd raply to A reply, but BMJE Strongly implhs on pp. 11-12 
th.r.in that it would discuss ArgUWntS rAiSAd by Up in grAAtU 
detail in any rasponsc that it vould be entitled to file if UP'S 
reply to A reply YPI. AdmittAd. 

9-p E . - tic, 366 
I.C.C. 459 (1982). 
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AbniniStrAtiV. AgA,,Ci“, 
authority," 

And puaons Acting UndAr thAir 
mUSt AdAgUAtAly .XplAi" their d.ciSions And rA.OlVA 

iS‘UA‘ indAp.ndantly baAAd On th. r.cords bAfOrA WAS. &I 
.xp1*n*t10n that m.r.ly r.liAS on th. oxp.rt1.4 Of Anothu 
Arbitrator in A diffu.nt proc..ding with respect to A diffarant 
trAnsACtiOn And do*‘ not ind.p.nd.ntly AnAlyZA th. fAC+S Of 
rACOrd COnCOrning th. proc..ding And MA trAnSACtiOn OUt Of vhich 
th. n..d for ul5itration arose, iS not An Ad.~AtA .XplAnAtiOn. 
contrary to VhAt BMWE maintains, va cannot affirm th* 
ArbitrAtOr“ dACiSiOn On thA grounds that it inV0lV.S th. fACtU.1 
iA‘U. Of CAU‘AtiOn undu s bWAU.0, .VW if Y..VU. t0 
Agr.. that CAUSAtiOn iS th. i“UA, th. OrbitrOtOr m.dA M 
ind.psndont fActuAl findings. 

W. U. remanding Arbitrator nOOrA'S dACiSiOn t0 th. pArti.‘ 
for action consiSt.nt with OUT d.cision hu.in. We AncourAge th. 
parti.‘ to reACh An A~..Wnt by n.gOtiAtiOn. If that fAi1‘. 
th;yvyd SAek further ubitr*tion consistmt vith thiS d.sision 

This decision vi11 not SignifiCAntly AffACt .ithAr tbS 
gUAlity of the h&man l nvironm*nt or the consarv*tion of energy 
tA‘OUr‘O4.. 

It: 

1. ThA d.Ci‘iOn Of Arbitrator MOOrA iS VACAtAd, And thA 
prOC.Ading iS rm4nd.d t0 th. pAr+iAS iOr fur+hU ACtiOn 

consistant with our findings. 

2. This dacisibn is l ff~ctivm on July 31, 1996. 

3. A copy of this d.cision will b. sAmAd on Arbitrator 
noore at tb. folloving Addrus: 

nr. Preston noorA 
6421 North GrAndViAV Driv. 
Okhhom. City, OK 73116 

By th. BOArd, ChAti ElOrgAn, Via. ChAi- Simon‘, And 
commissioner Own. 

Vunon A. Williru 
SAUOtuy 

w In ruling on A p.tition to.stay OrbitrAtiOn in ZnUM 
cad CyKand -- -- 

A” m Financ. DockAt NO. 31464 (ICC 8ArWd 
July 30, 199:), th. ICC'h.ld: 

It is veil oettlad that the ComiSSiOn has broAd 
AUthOritf to StAy it8 own ACtiOn, And arbitratien 

" an extension of mnmiprion 
od of LO V. m , S;S ?.2d 

-9 n.75 (-sic AddAd. 1570, 
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