ARBITRATION PURSUANT TO
ARTICLE I, SECTION 4, OF TEE
NEW YORX DOCX CONDITIONS
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Rackground
CSX Transportation, Inc. (hereinafter referred to as CSXT or

the Carrier) is a Class I railrocad that has evolved from the
merger and acgquisition of some eleven (11) railroads and their
subsidiaries pursuant to the authorization of the Interstate
Commerce Commigsion (hersinafter referred to as the ICC). Since
1962, the Baltimore & Ohio Railrcad (hereinafter referred to as
the B&C) and the Chesapeake & Ohio Railroad (hereinafter referred
to as the C&O) have been commonly controlled and managed. These
Tailroads and some subsidiaries comprised the Chessie System,
Inc. The Chessie System, Inc. also controlled the Western
Maryland Railway Company (hereinafter referred to as the WM).

In 1980, the Chnilio'Syttcl. Inc. and the Seaboard Family
Lines, Inc. were merged to form CSX Transportation, Inc. The ICC
approved this merger in Finance Docket No. 21890S. In this same
Finance Dockst, the ICC also authorized the CSX Corporation to
control the Richmond, Fredericksburg & Potomac Railroad
(hereinafter referred to as the RF&P) through stock ownership.



In 1583, through a Notice of Exemption, the ICC authorized
the B&O tO operate the railroad properties of WM as part of che
B&OQ system. (Finance Docket No. 30160). In 1987, the ICC issued
another Notice of Exemption in Finance Docket No. 31033 merging
the B&O in:o the C&O. As a result of this merger, the B&O ceased
CO eXist as a separate corporate entity. In 1987, the ICC also
authorized thd merger of the C&O into CSX in Finance Docket No.
31106. In 1988, the ICC authorized the merger of the WM into CSXT
(Finance Docket No. 11296). In 1992, the ICC authorized CSXT to
cperate the properties of the RF&P in the name and for the
account of CSXT (Finance Docket No. 33020).

It should be noted that with the exception of the seminal
1980 merger between the Chnsiio System, Inc. and the Seaboard
CSast Line Industries, Inc., all these other mergers wers exsmpt
from prior ICC approval. In all of these Finance Dockets, the ICC
‘imposed the -labor protactive conditions set forth in Naw York

Deck Railway-Control-Broocklyn Eastern District Terminal, 360 ICC

60, (1979) (hereinafter referred to as the New York Dock
Conditions) .

This arbitration under Article I, Section 4, of the New York
Rock Conditiona cuanaﬁc- from a January 10, 1994 notice that the
Carrier served on four (4) United Transportation Union (UTU)
General Committees of Adjustment and three {(3) Brotherhood of
Locomotive Engineers (BLE) General Committees of Adjustment. The

Carrier claims that this notice was served in accordance with

Article I, Sectionm 4, of the New York Dock Conditions. The



Carrier contends that this New York Dock notice was served
pursuant to ICC Finance Dockets 28305, 30160, 31033, 31106,
31296, 31954 and 32020.

The January 10, 1994, notice advised the affected UTU and
BLE General Committees of Adjﬁl:mont that CSXT intended to fully
transfer, consclidate and merge the train cperations and
associated work force on the former WM, RF&P and a portion of the
former C&0 in the area between Philadelphia, PA., Richmeond, VA.,
Charlottesville, VA., Lurgan, PA., Connellsville, PA.,
Huntington, W. VA. and RBergoco, W. VA. This proposed consolidaticn
would include all terminals, mainlines, intersecting branches and
subdivisions located in this territory between southern
Pennsylvania and southern Virginia. This territory would be known
as the Eastern B&O Consolidated District. It would encompass
seven (7) existing seniority districts for train service
employees and five (S) existing seniority districts tar:engino
service employees.

The January 10, 1994, notice also advised the UTU and BLE
General Committees of Adjustment that the aforementioned
cperations on the cao, WM and RFP&P would be merged into
cperations on the former Baltimore and Ohio Railrocad and the
affected train and engine service employees would be governed by
the existing collactive bargaining agreements on the former B&O
applicable to train and engine service employess. Additionally,
CSXT proposed that the working lists of the separate districets
protecting service in this territory would be merged, including



establishment of common extra boards to protect service out of
the respective supply points that would be maintained.

The notice outlined six (6) initial cperational changes that
the Carrier intended to make in order to facilitate the proposed
cransfaer, consoli&a:ion and merger. However, CSXT subsequently
withdrew its proposal requiring the Keystone Subdivision to
protect cartain service west of Cumberland. The Carrier suggested
that a meeting be held on January 20, 1994, to commence
nagotiations for an implementing agreement pursuant to Article I,
Section 4, of the Naw York Dack Conditions.

CSXT estimates that :orty;tivn (45) train and engine
positions would be abolished and forty-three (43) new positions
would be created as a result of this consclidation. Some
positions will be established at new locations. The Carrier
asserts that no train or engine service employees will be
furloughed as a result of the coordination. However, the
Carrier’'s proposal will result in the closing of a number of
supply points on the former C&0, B&O and WM. Reporting points
would also change for some train and engine service employees.
One seniority district would be created for the proposed Eastern
3&0 Consolidated Diltfict.

On Pebruary 10, 1994, the parties met to discuss the
Carrier’s January 10, 1994, notice. The UTU and the BLE tock the
position that the notice was improper for a myriad of reasons.
They claimed that the proposal was improper because it woulad
cause changes in the rates of pay, rules and working conditions
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in existing collective bargaining agreements without compliance
with the Railway Labor Act. They further asserted that the
proposal did not involve a "transaction” under the New York Dock
Sonditions. Moreover, the UTU and BLE complained that the notice
failed to spocifically relate 'a.ny of the preposed changes to the
individual Finance Dockets cited by the Carrier. They also
claimed that the proposal was not permitted by the Interstate
Commerce Act and had no relatien to the merger dating back to
1980 between the Chessie System, Inc. and the Seaboard Coast Line
Industries, Inc. because no properties of the former Seaboard
Coast Line were involved in the proposed changes. The Unions
asked the Carrier to withdraw its January 10, 1994, notice but it
refused to do so.

T On February 25, 1994, CSXT submitted a proposed implementing
agresment to the BLE and UTU involving the properties of the
former B&O, C&O, RF&P, and WM it wished to merge. The Unions
reiterated their cbjections to the notice and declined to meet tO
discuss the Carrier’'s proposed implemsnting agreement. On March
25, 1995, CSXT insisted that its notice was proper and legal and
suggested that the parties proceed to arbitration pursuant to
Article I, Sectienm 4, 62 the Naw York Dock Conditions.

The BLE and UTU General Committees of hdjul:mcn: agreed toO
participate in the arbitration requested by CSXT while reserving
their rights to challenge the January 10, 1994, notice as
improper and procedurally infirm; and that there was no legal
basis or authority for the changes proposed in the notice. The



Unions maintained chat these arguments, among others, would pe
presented to the u;g_xg:k_nggk arbitrator.

On September 23, 1994, the National Mediation Board
designated the yndersigned as Arbitrater of this dispute. The
parties submitted extensive éubmialionl and a plethora of
evidence in support of their respective positions. A hearing was
held on March 28, 1998, in Washington, D.C. Based on the
extensive evidence and arguments advanced by the Unions and CSXT,
this Arbitrator hereby addresses the issues submitted to him.

Eindings and Opinion

The ultimate questiocn before this Arbitrator is whether the
Carrier’s proposed implementing agreements with the United
Transportation Union and the Brotherhood of Locomotive Engineers
comport with Article I, Section 4, of the Naw York Dock labor
pro:cc:ivi conditions. However, before reaching that p#ramaun:
quosﬁion. the Unions have presented several threshold issues that
must b.-lddrllltﬂ. As noted herstofore, when the Unions agreed to
CSXT’'s invocation of arbitratica, they specifically reserved
thair right to subui:_:hns. issues to the Arbitrator appointed
pursuant to Article I, Sectiom 4, of the New York Dock
sondicions. )

Iz is a universally accespted principle that Arbitrators
appointed pursuant to Article I, Section 4, of the New York Dogk
Conditions serve as an extension of the ICC. Since these
Arbitrators derive their authority from the ICC, they are duty



bound te follow decisions and rulings promulgated by the ICC. The
ICC has suggested that New York Dock Arbitrators should initially
decide all issues submitted to them, including issues that might
not otherwise be arbitrable, subject, of course, to ICC review.
Consistent with £ha: mission, the undersigned Arbitrator

hereinafter addresses the issues advanced by the UTU and BLE.

A "transaction® is defined as any action taken pursuant to a
Commission authorization upon which New York Dock Conditions have
been imposed. The Unions stress that CSXT is the moving party in
this arbitration. Thersfore, according to the Unions, CSXT must
prove that there is a causal nexus between an ICC approved
transaction and the operational changes it wished to make on the
. C&0, B&O, WM and RF&P railroads. |

Rather than demonstrate this requisite causal relationship,
the Unions contend that the Carrier merely listed seven Finance
Dockets in its purported January 10, 1994, notice and explained
eight (now seven) changes it wished to implement without
identifying whether any of the particular Finance Dockets bear
any relaticnship to any of the proposed changes. For these
reasons, among others, the Union aubmits that CSXT has not

submitted a proper and valid New York Dock notice for this

Arbitrator’'s consideration.

In CSX Corp, - Control - Chessie Svstem, Inc. and Seaboard
Coast Line Indus., Inc., 8 I.C.C. 2d 715 (1992), the ICC set
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forth guidelines to determine when a proposed coordination
constitutes a “transaction*’ under New York Dock. In that
proceeding, CSXT proposed to abolish four dispatcher positions at
Corbin, Ken:uc&x and transfer this work to management positions
in Jacksonville, Fleorida. csiT served this notice under the
authority of Finance Docket No. 28905 which the ICC had approved
in 1980, eight (8) years prior to the proposed transfer of these
dispatcher positions. Tha American Train Dispatchers Association
(ATDA) refused to agree tO an implementing agreement and cne was
imposed by a Naw York Dock Arbitrator. The ATDA appealed the
Arbicrator’s Award to the ICC arguing that the change proposed in
1988 occurred too long after imposition of New Yark Dock
conditions in 1980 to qualify as a "transaction.®

o The ICC rejected the ATDA’Ss argument and found that the
eight (8) year lapse between its imposition of Naw York Dock
labor proﬁ.ctiv.'conditions in Pinance Docket No. 28905 and the
proposed transfer of dispatching functions in 1988 did not, by
itself, render the proposal improper. The ICC explained that the
relevant inquiry is not the passage of time but whether the
coordination "reasonably flowed® from the control transaction
that had been apptovta in 1980. The ICC declared that approval of
a prinecipal transaction extends to and encompasses subsequent
transactions that are directly related to and fulfill the
purposes of the principal transaction. The ICC did caution,
however, that thers must be a direct causal connection between

the earlier merger transaction and the subsequent operational



changes sought to be implemented by a carrier.

It is instructive to note that in 13580, the ICC authorized
the CSX Corporation to control the RF&P in Finance Docket No.
28908. In 1987, the ICC approved the merger of the B&0 into the
C&0 in Finance Docket No. 31033. and the merger of the C&0 into
CSX (Finance Docket No. 31106). In 1988, the ICC sancticned the
merger ¢f the WM into CSXT which had been formed in 1987 (Finance
Docket No. 312%6). And in 1992, the ICC authorized CSXT to
cperate the properties of the RF&P (Finance Docket No. 32020).
All these Finance Dockets were cited by the Carrier in its
January 10, 1994, notice to the UTU and BLE.

In this Arbitrator’s opinion, the operational changes
proposed by the Carrier in its January 10, 1994 notice directly
félated to and flowed from the aforementicned transactions that
were authorized by the ICC. Were it not for the ICC permission in
those Finahce Dockets, CSXT would have no authority to merge the
B&O, C&0O, WM and RF&P territories into a single, discrete rail
freight operation. To this Arbitrator, there is a direct causal
relation between the mergers and coordinations sanctioned by the
ICC in the Finance Dockets cited in the Carrier’'s January 10,
1994, notice and the dpo:a:ional changes it sought to implement
on the former B&O, C&0, WM and RF&P properties. Accordingly, that

proposal constituted a "transaction® as defined in Article I,

Section 1l(a), of the New Yozrk Dock Conditions.



Article I, Sectiocn 2, of New York Dock provides as follows:
The rates of pay, rules, working cenditions
and all collective bargaining and other
rights, privileges and benefits (including
continuation of pension rights and benefits)
of Railroad’'s employees under applicable laws
and/or existing collective bargaining
agreements or otherwise shall be preserved

unless changed by future collective
bargaining agreements or applicable statutes.

| In Railway Labor Executjves’' Association v, United Staces of
Amsrica and the Interstate Commerce Commisgion, 982 F.2d 806

{1993), che United States Court of Appeals for the District of
Columbia Circuit ruled that Section 11347 of the Interstace
Commerce Act (49 U.S.C. 11347) mandates that rights, privileges
and benefits afforded employees under existing collective
bargaining agreements must be preserved. The Court remanded the
case to the ICC to define "rights, privileges and benefits." The
ICC has not yet rendered a ruling in that remanded proceeding.
The Unions argue that uncil the ICC defines what is meant by
the "rights, privileges and benefits” language of Section 405 of
the Rail Passenger Service Act, which has been incorporated intoe
Section 11347 of the Interstate Commerce Act, this Arbitrater

lacks authority to grant CSXT the right to modify or eliminate

any existing collective bargaining agresements.
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Although the ICC has suggestad chat New York Dock

arpitrators address all issues submitted o them, subject to its
review, clearly it would be inappropriate for this Arbitrater to
determine what was intended by the statutory language "rights,
privileges and b‘glfi:l' in Section 40% of the Rail Passenger
Service Act. In Executives, the Court of Appeals for the D.C.
Circuit specifically remanded this determination to the ICC.
Therefore, it would be totally inappropriate for this Arbitrator
to offer an opinion on the scope of this statutory language and I
expressly decline to do so.

Addressing the facts extant in this particular proceeding,
it appears that there would be several significant changes in the
working conditions of train and Qngino service employees affectad
By the Carrier's proposal. For instance, their current senicrity
districts will be expanded to include all of the C&0, B&O, WM and
RF&P territory to be coordinated. Also, the crew reporting points
will be expanded te include all reporting points in this combined
seniority district. Many present supply pointa will be eliminated
for these employees. And those employees now working under the
C&O, WM and RF&P schedule agreemants will be placed under B&O
schedule agresments. Aﬂditionally, soma employees will have their
representation changed from the UTU to the BLE.

While these are indeed not insignificant changes for many
train and engine service employees in the territory to be
coordinated, nevertheless similar changes are not uncommon in

many New York Dock implementing agreements. Several New Yoxk Dock
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Arbitrators have imposed implementing agreements placing
employees under a different collective bargaining agreement.
Moreover, numercus CSXT employees have been transferred to other

railroads with different agresemgnts pursuant to ICC implementing

agreements. It should be noted that representation changed for
many employees when the B&O Central District was created.
Moreover, crew reporting points and seniority districts have been
changed and expanded as a result of ICC authorized mergers and
consolidations. CSXT’s current proposed coordination is not
markedly different from other mergers and coordinations approved
by the ICC or by Arbitrators acting under the authority of the
IcC.
IXI. Doag Section 11341 (a) of the Interstate Commerce AGt

wwnmn

Section 11341(a) of the Interstate Commarce Act (49 U.S.C.
11341 {a]) exempts a carrier f{rom the antitrust laws and all other
law, including State and municipal law, as necessary to let it
carry out a transaction approved by the ICC undar Chapter 113 of
the Interstate Commerce Act (49 U.S.C. section 11301 et seq.) In
Nozfolk & Western Railwav Co, et al. v. American TIraio
Dispatchers et al., 499 U.S. 117 (1991), the United States
Supreme Court ruled that the Section 11341(a) exemption “from all
other law® includes a carrier’s legal obligation under a
collective bargaining agreement when necessary tO cCarTy out an
ICC-approved transaction. The Suprems Court cencluded that
obligations imposed by laws, such as the Railway Labor Act, will

12



not prevent the efficiencies of rail consolidations from being
achieved.

The Unions contend that this exemption applies only when it
is necessary to carry out a transaction approved by the ICC. They
maintain that the exemption ddon not apply when the ICC exempts a
railroad from review and approval pursuant to Section 10505 of
the Interstate Commerce Act (49 U.S.C. 10505). All of the
transactions cited by CSXT in its January 10, 1994, notice, with
the exception of the 1980 seminal transaction in Finance Docket
Ne. 28505, involved exemptions under Section 10505 rather than
approvals under Chapter 113. Therefore, the Unions assert that
the Section 11341(a) exsmption from "all other law® is
inapplicable to these transactions.

" In the light of the Supreme Court’'s unambiguous decision in
Train Dispacchers, it cannot be gainsaid that the ICC may exempt
transactions approved under Secticn 11341(a) from the RLA, and
collective bargaining agreements entered into thereunder, when
this is necessary to carry out a transaction approved by the ICC.
The ICC has ruled that this authority extends to Arbitrators when
they are working under the delegated authority of the ICC (See

€sX Corporatien - Control - Chessie Svetea. Inc. and Ssaboard

Coass Line Industries, ¢ I.C.C.2d4 715 (1992])). Morecover, several
Arbitrators under Article I, Section 4, of New York Dock have

concluded that they have the authority to override existing

collective bargaining agreements if they are an impediment to

carrying out an approved transactica.
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AL issue herg is whether the Section 11341(a) exemption from
the RLA and collective bargaining agreements subject o the RLA
also applies to transactions exempt from ICC review and approval
under Section 10505 of the Interstate Commerce Act. A literal
reading of Section 11341l (a) wéuld seem O support the Unions’
argument that the exemption from other laws does not apply to
transactions exempt from ICC approval. However, the ICC has
concluded that it has the authority under both Section 11341 (a)
and Section 11347 of the Interstate Commerce Act to medify
collective bargaining agreements under the RLA when they are an
impediment to a marger. . (See CSX Corporation -- Control --
Chessie System, Inc. and Seaboard Coast lLine Industries, Inc., 6
ICC 2d 715 {1990]). This is the so-called ICC *Carmen II*
decision. The Court of Appeal for the D.C. Circuit deferred to
the ICC’'s judgment in Executives.

As noted at the outset of this proceeding, Arbitrators
acting under the authority of the ICC must adhere to ICC rulings
and decisions. In the aforementioned Carmen II decision, the ICC
expressly stated that Arbitrators appointed under the Newy York
Rock conditions have the authority to modify collective
bargaining agrocn.n:s‘uh.u necessary to permit margers. Thus,
this Arbitrator has the authority under both Section 11341 (al and
11347 to modify existing collective bargaining agreements if chis
is necessary to carry out the coordination proposed by CSXT in

its January 10, 1954, notica.
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IV. AZe the provigions of Secgion 11341(a) inappiicable to
seablpacions of gultiple approved ox exsmpted transactions?

When the CSXT served its January 10, 1994, notice on the UTU
and BLE, it cited seven (7) Finance Dockets that the ICC had
either approved or exempted from prior approval and regulation.
The Unicns contend that there is no statutory or other legal
basis or precedent for combinations of multiple approved or
exempt transactions. This Arbitrator must respectfully disagree
with the Unions’ contention, however.

It is true that Section 11341(a) of the Interstate Commerce
Act refers to "the transaction® in the singular. Nevertheless,
the Carrier’'s reference to multiple Finance Dockets does not
appear to be barred by the Interstate Commerce Act, ICC
decisions, or the Ney York Dqock Condizions. It is notewerthy thac
all of the cited Finance Dockets apply to CSXT‘'s control of the
four (4) properties it now wishes to consolidate. Moreover, the
ICC imposed the same labor protective conditions in each of those
transactions. Also, for many years, CSXT and its predecessor
railroads have sarved notices under Newy Yark Dock and other ICC
labor protective conditions listing multiple Finance Dockets.
Evidently, neither the affected rail labor organizations nor the
I1CC took any exception to this practice.

For all the foregoing reasons, this Arbitrator finds that it
was not improper for CSXT to reference a combination of seven (7)

Finance Dockets in its January 10, 1994, notices to the UTU and

ch

15



Cazziex's proposed coozdination?

In Dispatchers, the Supreme Court declared that the Secticn
11341 (a) exemption is applicable only when it is necessary to
carry out an approved transaction. The Court ruled that the
exemption can be no brocader than the barrier which would
otherwise stand in the way of implementation. The ICC advocated a
similar limitation in Carmen II. The ICC assumed that any change
in collective bargaining agreements will be limited to those
necessary to permit the approved conasclidation and will not
undermine labor’s rights to rely primarily on the RLA for those
subjects traditionally coversd by that statute.

The Unions argue that the changes now proposed by CSXT are
not necessary to carry out the Finance Dockets cited in the
Carrier’s January 10, 1994 notices in view of the actual
transactions invelved in those Finance Dockets; the lack of any
relationship between the proposed changes; and the years that
have passed since those ICC decisions.

CSXT has convinced this Arbitrator that it is necessary to
change the seniority districts of the train and engine service
employees affected by its proposal if the territory of the
erstwhile C&O, B&0O, WM and RFLP to be coordinated is to be run as
a distinct and unified rail freight operation. Werse the CarTier
required to con:inﬁ. cperating this territory as four separate
railroads each with its own work force and seniority district the
operating efficiencies contemplated by the coordination would be
illusory. According to the Carrier, the proposed consolidation of

16



the present four senicrity districrts into a single senicrity
district will eliminate some train delays and will promote more
efficient manpower utilization. To achieve this enhanced
efficiency it i!_n-cclsary to eliminate the current senjiority
districts on the affected :.iri:ory and cresate a single seniority
districe.

CSXT also contends that to achieve the enhanced operating
efficiency intended by its proposed consolidation scme crew
supply points will have to be closed, such as Hanover, PA,
Charlottesville, VA and Haggerstown, MD for freight train
operations. These changes, in conjunction with the establishment
of Richmond as a common supply point for train service crews,
will improve manpower utilization, according to the Carrier,
Since excess RF&P train and engine service employees at Richmond
will be able to supplement the B&O, WM and C&0 crews who now
cperate there. Again, it appears that it will be necessary to
close soma former crew supply points in order to achieve the
efficiencies contemplated by the proposed consolidation.

It must be stressed that employees working in the
consolidated territory will continue to receive the same wage
rates and benefits that they currently receive. Except for the
elimination of their current seniority districts and the closing
of some supply points for crews, the present collective
bargaining agreements ;n the B&O, C&O, WM and RF&P will be
continued unchanged. This transaction thersfore will not result

in a merea "transfer of wealth" from these employees to CSXT which
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the D.C. Court of Appeals found impermissible in Executives.
Racher, cthe savings will be achieved from better utilization of
equipment, facilities and manpower. Also,.CSXT will not be

obligated to hire addicional train and engine service employees

due to its more efficient use of employeas on the combined
territory. Moreover, CSXT estimates that train delays will be
greatly reduced. Thus, in this Arbitrator‘s cpinion, the
transaction itself will yield enhanced efficiency independent of
any modifications in the present collective bargaining agreements

on the B&O, C&O, WM and RF&P.

VI. Ia_ it permissible fox the Carrier to coordinate all or part
g=EE::::§i:::;::::;:::igl:llﬁ!.lﬂhi:ﬁi.ﬁﬂ.ll:lilx
.- In 1503, the UTU and the BLE executed implementing
agresments after the B&O received permission to operate the
properties of the Western Maryland in Pinance Docket No. 30160.
In 1992, the UTU and the BLE executad implementing agresments
afzer the CSXT acquired the rail assets and operations of the
RF&P in Finance Docket No. 31954. Those implementing agreements
provided that "they shall remain in full force and effect uncil
revised or modified in accordance with the Railway Labor Act.®
According to the Unions, those implementing agreements are
still in effect since they were never revised or modified
pursuant to the RLA. The Unicns maintain that the Carrier has no

right to re-coordinate the properties that were involved in those

implementing agreemeants.

18



The Unions cite a 1994 award rendered by Neutral Roberz o.
Harris in a case between the UTU and CSXT involving Carrier’'s
notice to coordinate work performed on the C&O and the Louisville
and Nashville Railrcad Company in support of its contenticn.
Arbitrator Harrf‘ found that because of an earlier implementing
agreement involving the same properties, CSXT was precluded from
asking for de novo arbitration to coordinate property subject o
an implementing agreeament which, by its express terms, may only
be changed pursuant to the RLA. The Carrier has appealed the

Harris Award to the ICC.
It appears that Arbitrator Harris concluded that an

implementing agreement may not be changed ia a second
coordination gf the same properties except in accordance with the
terms of the implementing agreemeant. Howaver, CSXT and or its
predecessors agreed to implementing agreemants involving the WM
and the RFaP. Evidently, there were no implementing agreements
involving the B&O and C&O. Since over 80% of the territory the
Carrier now proposes to coordinate involves former B&0 and C&O
property the Carrier is not now seeking coordination of "the same
properties® which ware subject to sarlier implementing
agresments, in this Arhitru:or's judgment.

This would seem to distinguish the Harris Award. In any
event, this Arbitrator finds nothing in the Interstate Commerce

Act, ICC decisions or the New York Dock Conditions which preclude
coordination of property previously coordinated and subject to an

implementing agreement which may only be revised or modified
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pursuant to the RLA. Any tension between this Award and the
Harzis Award must be resolved by the ICC.

In this Arbitrator’s view, when the drafters agreed that an
implementing agreemant could only be changed in accordance with
the RLA they inécnd.d this prohibition to apply to mactters
subject to bargaining under the RLA. They could not have intended
it to affect the jurisdiction of the ICC. Nor did they have the
right to preclude the ICC from reviawing mezgers and
coordinations subject to its jurisdiction. A new transaction
would be governed by the Interstate Commerce Act, not the Rallway
Labor Act.

It is also notsworthy that CSXT and its predecessors have
| negotiated several implementing agreements containing language
similar to that involved in the Harris Award. Many of those
properties were subsequently coordinated without resort to the
RLA. Rather, they were coordinated in accordance with ICC
procedurss. The ICC has made it clear that labor disputes arising
from transactions which it has approved are resclved through
labor protective conditions it has imposed, such as Nay York
Rock. not through the Railway Labor Act.

For all :S. !ernﬁoing reascns, this Arbitrator finds that it
was permissible for CSXT to propose a subsequent coordination of
property that had been coordinated previcusly which was subject
to an implementing agreement which could only be modified or
zevised pursuant to the Railway Labor Act.
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VIX. Is _there a public transpertation bensfit flowing frocm the
cazzier’s propoesal?

In Executives the Court of Appeals for the D.C. Circuit held
that to override a collective bargaining agreement, the ICC must
find that the underlying transaction yields a transportation
benefit to the ﬁgblic. not merely a transfer of wealth from
employees :o_:hnir employer. Although the Court of Appeals
remanded that proceeding to the ICC to clarify whether there
ware, in fact, transportation benefits to be had from the lesasse
transaction involved there, it suggested that "transportaticn
benefits" could include the promotion of safe, adequate and
efficient transportation; the encouragement of sound economic
conditions among carriers; and enhanced service levels.

. The Carrier anticipates :hag_itt proposed changes will
promote more economical and efficient transportation in the
territory now served by the B&O, C&0, WM and RF&P which it wished
to coordinite. According to the D. C. Court of Appeals, there
would thus be some transportation benefit flowing to the public
from the underlying transaction proposed by CSXT in its January

10, 1994, notices to tha UTU and BLE.

canclusion

As observed heretofore, the ICC must decide whether changes

in the B&O, C&O, WM and RF&P collective bargaining agreemants
that are necessary to implement the transaction proposed by the
Carrier involve "rights, privileges and benefits® of train and

a1l



‘engine employees affected by the transaction which must be
preserved. If the ICC determines that their "rights, privileges
and benefits® have been preserved, an issue on which this
Arbitrator makes no finding, then the implementing agreements
proposed by CSXT on February 25, 1994, meet the requirements of

Article I, Section 4, of the Nay York Dock Conditions. Any

employees adversely affected by this transaction will be entitled

to New York Dock labor protective benefits.
The Carrier’s January 10, 1994, notice to the UTU and BLE

comported with the requirements of the Ney York Dock Conditions.
The notices were in writing; were posted and served on the UIU
and BLE ninety (90) days in advance; contained a full and
adequate statsment of the proposed changes; and included an
wstimate of the number of employees in each craft who would be
affected ﬁy the proposed changes. The notices were therefcre

proper Naw York Dock notices.

Respectfully submitted,

IJ'M

Robert M. O’'Brien, Arbitrator

April 24, 1998
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CSX CORPORATICN--CCONTROL--CHESSIE SYSTEM, INC.
AND SEABOARD COAST LINE INDUSTRIES, INC.
(ARBITRATION REVIEW)

Decided: April 15, 159§

CSX Transportation, Inc. (CSXT), filed an appeal with the
former Interstate Commerce Commission (ICC) to review an
arbizration award interpreting and applying a labor protective
agresment. The Surface Transportation Board has now been given
jurisdicrion over this matter. We reverse the findings of facts
and conclusions of law in the award of Arbitrator Robart 0.
Harris concerning the implementing agreement proposed by CSXT to
effect' that carrier's coordination of cperations in a new
operating district. We will vacace the arbitral decision and
award, and remand the proceading to tha parties to continue che
implemencing process in accordance with Article I, Section 4 of
the Naw York Dock conditions through further negotiations or
arbitration to reach a new implementing agreemant.

PROCEDURAL MATTERS

On January 2%, 199%, the Railway Labor Executives’
Association (RLEA] and its affiliated labor arganizations® filed
a notice under 49 U.S.C. 10328 to intervans. RLEA contends that
all the affiliated labor organizations maintain ccllective
bargaining agreemencs (CBAs) with CSXT, and will be significantly
affected by the resclution of the issues raised in this
proceeding.

CSXT opposes RLEA's intervention on the grounds that RLEA is
not a party to the proceeading. CSXT argues that section 10328
applies to intervention by designated representatives of
employees and is, therefore, not availabie to RLEA, which is

! The ICC Termination Act of 1995, Pub. L. No. 104-88, 109
Stat. 803 (the Act), which was enactad on Dacember 239, 1995, and
took effect on January 1, 1396, abclished the Interstate Commerce
Commigsion (ICC or Commigsion) and cransferred certain functions
and proceedings to the Surface Transportation Soard (Board).
Section 204(b) (1) of cthe Act provides, in general, that
proceedings pending before che ICC on the effective date of that
legislation shall be decided under the law in effect prior to
January 1, 199¢, insofar as they involve functions recained by
the Act. This decision relates o a proceeding that was pending
with the ICC prior to January 1, 1996, and to functions that are
subject to Board jurisdiction pursuant to 49 U.S.C. 11326.
Therefore, thia decision applies che law in effect prior to the
Act, and citations are to the former sections ¢f the stacute,
unless otherwise indicated.

1 The affiliated labor organizations are: American Train
Dispatchers Department, Brotherhood of Locomotive Engineers;
Brotherhood of Maintenance of Way Employees; Brotherhood of
Railroad Signalmen; Brocherhood of Locomotive Engineers; Hotel
Employees & Restaurant Employees Intcernacional Union;
International Brotherhood of Boilermakers & Blacksmiths:
International Brotherhood of Electrical Workers: International
Srotherhood of Firemen & Oilers: and Sheet Metal Workers

International Association.
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cemprised 5f cnief sxecusives =f several unions, Aczsrding wo
pecitiloner, the CSXT employees who may te affected by rnis
proceeding are representad Dy the Unized Transporzaticn "-:on
(UTU), which already 1s a car:ty. In ressponse, RLEA Argues chat
iz 18 being "ucilized as a convenient, shorthand reference for
sach of the nine railway laber organizations listad in the
Notice, as well as the unincorporated associations to which their
chief executives belong." <Consequently, RLEA believes section
10328 is applicable ¢ its intervention.

We agree with RLEA that the issues to be decided here are
percinenz-to collective bargaining agreemants between its
affiliates and CSXT as well as between labor and the railroad
industry in general. RLEA and its affiliates have a legitimate
interest in the outcome of this proceeding. Thus, we will grant
RLEA's request to intervene, and will accept into the record its
statement filed on January 25, 1395. We will refer to the UTU
and the RLEA collectively herein as the Unions or as labor.

By pleading filed February 15, 1995, CSXT patitions for
leave to file a reply to UTU’'s reply and a 2-day extension to
file a reply to RLEA's statement. In the interest of develeping
a full and complecs record, we will grant CSXT's raquest in its
encirecy. CSXT's reply to UTU and to RLEA, filed February 18,
1995, is accepted into the record.

BACKGROUND

CSXT in its present form was created by a series of
transactions approved by che ICC. In the 1980 decision in CSX

= == . 363 I.C.C. 21
{1980) (ZSXT Control), the Commission allowed CSX Corporation, a
noncarrier holding company, to control as subsidiary corporations
the Chessie System, Inc. (Chessie) and Seaboard Coast Line
Induscries, Inc. (SCLI). The railrcads contcrolled by Chessie
included the Chesapeake & Ohio Railway Company {(C&D), the
Baltimore & Ohio Railroad Company (B&O), and the Western Maryland
Railway Company (WM). The railroads controlled by SCLI included
che Seaboard Coast Line Railroad (Seabocard)., the Louisville and
Nashville Railroad Company (L&N), the Clinchfield Railroad
Company (Clinchfield)}, and several smaller carriars. In a
subsequent series of decisions, the ICC approved the
consolidation of the railroad corporate entities controlled by
CSX Corperation inco its subsidiary CSXT.’?

Each of these transactions creating present-day CSXT was
approved subject to the ICC's standard labor protasction
conditions. These conditions were adopted in

New York Dock Ry.--
- , 360 I.C.C. 60 (1979) (Naw York
Dock), to implemeant the Congressional mandate to provide such

procection under 49 U.S.C. 11347.

' In CSXT Control., the Commission authorized the CSX
Corporation (CSX) to acquire control of the 6 subsidiary rail
carriers of Chessie and the 10 subsidiary rail carriers (the so-
called Family Lines) of SCLI. through the merger of Chessie and

SCLI into CSX. Two years later. in ==
== LAV . Finance Dockat No. 10053

(ICC served Nov. 6, 1982), the Seaboard and the L&N (both of
which were subsidiaries of SCLI in 1980) merged to form the

Seaboard System, Inc. Subsequentcly, in
-- ion, Finance Docket No. 31033

(ICC served May 22, 1987), the B&O merged into the CiD. Later
that year, C&O merged into the recently created CSXT. Sas

Finance Docket No. 31106 (ICC served Sept. 18, 1387).
2
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Urnder Yaw Yarg 2CIS, lacer Thanges necessary for
zonsutmaticn of agency-iLpToved transactions are established ¢
implementing agreements fegoziated tefore the changes occur ?g
Z4e parties cannoC r=ach an .mplementing agreement, the issues
are resclved by arbitraticn. Arbiftration awards may be appealed
te che Board under che 398 JUIt3ll standard of review.'

Pursuant to the ICI's 1380 decision in CSXT Concrol, on
March 4, 1981, CSXT and the UTU entered into an implemenéing
agreement (the 1981 Agreement) for the coordination of certain
territories of the C&0, L&N, and Clinchfield Railroad Company
{Clinchfield}. In chat agreement, the affiliate carriers and
relevant labor organizations agreed that train operations between
Hazard-Fleming and Marcin, KY, on the C&O and L&N lines, and
between Shelby, KY, and Erwin, TN, on the C&0 and Clinchfield
lines would be combined into "the Coordinated Territory.* The
Agreement concluded with the following statement in Article
XVIII: "This Agreement shall remain in full force and effect
until revised or modified in accordance with the Railway Labor
Act, as amended."

On February 11, 1993, CSXT served a notice pursuant to
Arcicle I, Section 4 of New York Dogck upon the UTU Committees of
C&0, LaN, and Clinchfield to expand the Coordinated Territory.’
The 1993 proposed coordination invelved cperations from Ravenna,
KY, chrough Perrit, Hazard, Deane, and Martin, KY, to Beaver
Jet., and then to either Russell or Shelby, KY. UTU oppcsed the
notice on the grounds chat Article XVIII required that the 1981
Agreement could only be revised or modified by the Railway Labor
Act (RLA). Arbitration followed.

on October 17, 1994, an Arbitration Committea’ found chac
the carrier’'s New York Dogk notice of February 11, 1391, was
improper because the 1981 Agreement specified RLA procedures as
the only method of modification of the 1981 Agreement. In
support of its ruling, the Committee stated:

If the ICC found, as it has, that parties can make
_ enforceable arrangements, jointly agreed to, which are
different from chose required by New York Dock, it

* Under 49 CFR 1115.8, the scandard feor review is provided
in i == , 3 1.c.c.2d4 729

(1987) (Lage Curtain). Under the Lace Curtain scandard, the
agency does not review ®issues of causation, the calculation of
panefits, or the resolution of other factual questions* in zhe

abgence of "egregious error.” 4. at 715-36. Ia

: i i i , Finance Docket No. 30965
(Sub-N@. 1) &b @k, (ICC served Oct. 4, 1990) ac 16-17, remanged
in Raj ] : : i

States, 987 P.2d 806 (D.C. Cir. 1993}, the ICC said:

Once having accepted a case for review, we may only
averturn an arbitral award when it is shown that the
award ig irrational or fails to draw its essence from
the imposed labor conditions or it excesds the
auchority reposed in arbitrators by those conditions.
{Citations cmitced.]

s A second notice, dated March 17, 1993, referred to the
February 11, 1393 notice, and explained in detail the proposed
coordination between: (1} Ravenna and Martin; {2) Hazard and

Shelby; and, {3) Russell and Dent.

¢ Robert O. Harris, chairman and neutral member, H. S.
Emerick, for the carrier, and Robert W. Earley, for the union.

3
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would appear Zhat an arbliration zommitctee acring under
autherity granted py che ICT weuld be s:milarly bound
22 follow such arrangements. If zhat s the case, the
carrisr, by 1itS 13581 agreement, has precluded itself
from asking for de novo arbitration of a coordination
which encompasses a coordination which it previcusly
dgreed may only be modified in an agreed upon-mannar.

On December 9, 1994, CSXT petitioned for review of the
Arbitration Committee’'s decision and award. CSXT requested the
ICC to vacase che decision, find that the 1381 Agreement is not
an impediment to implementing the transaction proposed by the
1593 notice, and direct the Arbitration Committee to fashion a
new implementing agreement as required by Article !, Section ¢ of

. UTU replied. RLEA filed a statement in support
of UTU's position, and CSXT filed a rebuttal. For the reascns
discussed below we will review the arbitrator’'s decisicn, vacate
the decision, and remand the proceeding to the partiss to
centinue the implementing process in accordance with Section ¢ of
New York Dock.

ARGUMENTS OF THE PARTIES

The parties raise three main issues: (1) whether CSXT waas
bound by the provisions of Article XVIII of the 1981 Implementing
Agresment; (2) whether the changea would improperly reopen the
prior 1981 Agresement by re-coordinacing the territory already
coordinated there; and (3) whether the changes are the type that
may justify our overriding Article XVIII as an impediment to the
proposed transaction.

Lace Curtain Review. CSXT contends Chat its appeal meecs
che Lace Curtain scandard of review. The carrier avers that its
appeal raises recurring and otherwise significant issues of
general importance regarding the proper incerpretation of Naw

and, thus, satisfies the Lace Qurtaip criteria. In
addicion, CSXT argues that the Arbitrator’'s conclusion that the
parties, through a prior implementing agreement, could replace
the agency’'s HNew York Dock procedures with RLA procedures for
implementing future transacticns, is egregious error, and thus,
merits our review and reversal. The Unicns do not challenge ocur
aucherity te review the Arbitrator’'s decision, but they argue
that there is no reason to overturn the award.

Article XVIIT Lanquage. UTU centends that CSXT knowingly
and voluntarily agresd to the Article XVIII language that
provides that the RLA procedures are the only way to modify thes
1981 Agreement, and that CSXT is, therefors, bound by the
bargaining clause.

CSXT counters that Article XVIII‘s reference to the RLA was
merely "boilerplate phraseclogy® found in many collective
bargaining agresmants, and that it applied only to modifications
of those provisions relating to employees’ rates of pay and work
rules after implemencation of the 1981 transaction. CSXT
maincaine chat the agency's New York Dock procedures would be
followed for any future Cransactions chat 2lso involved the

Cocrdinated Territory.

UTU, however, takes issue with the railroad’s categorization
of Article XVIII as mersly boilerplate language pertaining to
employee racesd Oor work rules. It argues that it was not
necessary to include the disputed language to assure the use of
the RLA for negotiating those provisions, because such matters
are subject to RLA procedures anyway.

CSXT complains that che labor organizations’ interpretation
of Arcicle XVIII focuses only on the reference to RLA procedures

4
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and L3NOres the Ajraement’s re

; S2gnLiLon 2f Nayw v -
procedures in Articie XIT! £z

e Agresment, 3acauge the
-~ ™

Tlal o=
agreement sgecifizal.y rafaranced . CSXT contends
that it was free =3 Tarry cut new coordinations under chose
procedures, pursuant to the authority granted in z

CSXT asserts that it and itg predecesscrs have previously
coordinaced territories under New YQILK Dock in subsequent
ICC-authorized transactions, despite the inclusion of similar RLA
language in _the implemencing agreement, and without any ocbjection
from UTU. ~“For example, the WM and B&) entered into an
implsmenting agreement with UTU on November 28, 1979. Section XI
of the agreement containled the same reference to the RLA as dces
Arcicle XVIII. B&D and WM served notice in 1983 under Article I,
Section 4 of New York Dock to expand the Coordinated Territory by
adding track from Curtis Bay Railrocad. After UTU refused to
agree tc a new implementing agreement, one was imposed by an

arbitration committee under Naw York Dock,

In 1959, the former Atlantic Coast Line Railroad Company and
L&N entared into an implemencing agreement with a predecessor
union of the UTU coordinating their operations in Montgomery,
Alabama. Section 5 of that agreement contained the same Article
XVIII‘reference to the RLA at _ssue hers. Navertheless, this
territory was expanded to include track of the former Aclanta &
West Point Railroad and the Westarn Railway of Alabama, pursuant
te a 1583 New York Dock implementing agreemant. The former B&O,
C&0 and L&aN expanded cheir coordinated train operations in
Cincinnati, Ohio under a 1584 New York Daock implementing
agreemant, 3ae Appendix I. even chough this same territory had
been the subject of an earlier coordination accomplished under an
implementing agreement with the UTU containing the RLA refersnce.
In 1992 CSXT expanded cocordinated territories of the former C&O
and Seaboard System in Richmond, Virginia to include track of the
former Richmond, Fredericksburg and Potomac Railrocad. The
previous November 29, 1389 implementing agreement again contained
the RLA reference. )

The union respends that its failure to invoke its right to
follow RLA procedures in the past is not a waiver of that right
here. The union contends that in the instance involving B&Q and
WM, it did not invoke its RLA bargaining right because there was
an intervening ICC decision under which the second ccordination
agreement proceeded. In additien, the consolidation involved
only 0.15 miles of rail and five employess, who were not subject
to significant changes.

CSXT also argues that che arbicracor’'s decision failed to
explain what *quid pro quo® it would receive for relinquishing
its statutory right to accomplish coordinations through New York
Rogk procedures. CSXT implies that the 1581 Agreemsnt was not a
typical "contract® embodying some bargain between CSXT and UTU in
which the railroad could waive 1ts statutcory right. Rather, CSXT
characterizes the 1981 Agreement as a regulatory requirement of

the ICC.

UTU states that the language is clear, simple, and
unambiguous, and that the Arbitrator had ne need to
"psychelogize® the carrier’'s motivation. UTU speculates :hg:
CSXT readily and knowingly agreed to Article XVIII because it had
no meaningful expectation in 1381 that it would re-coordinate the

same Territary 12 years later.

CSXT maintains that the Committee’s construction of Article
XVIII is contrary to the sctatute, tO ., and to the

CSXT Contral decision. Citing :

S
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§§§23!L& inangg ngg:?ErNQ. 33532 (Sub-No. 2) (Ige gerved May 7
. and July 7, 1 Solk g W }. th i ' '
that :hg exclugive method raziired py IZ8 preg:d:;:lgg:d araues
accorplishing a transaction such as it -roposed here is that
provided in New York DOCK. According 23 CSXT, the parties may
not, by agreement, vary Che requiremencs set by the statuce and
ICC order, especially when che alcternative procedure is contained
in an agreement that has never been reviewed by the agency.

JTY maintains, however, that nething in the statute or in
YNew York Dock prehibits the carrier and the labor organization
from voluntarily agreeing in a New York Dock implementing
agreement to a different methoed of resolving matters concerning
future coordinations of the involved lines.

» CSXT argues that its 1993
proposed transaction was not intended to be a modification of the
1981 Agreement, but was a naw coordination, raquiring a
completely new notice and a new implementing agreement under
Article I, Section 4 of Naw York Dock. CSXT maintains: (1) chat
the transaction covered by the 1381 Agreement had already been
consummated; {2) that, Dy its terms and by cperation of New York
Dogk,- it was limited to ccordinating the train operationa
dascribed thersin, and did not address future transactions; (3)
that the 1981 Agreement would not be modified or revised by the
proposed transaction, but would be superseded and replaced by a
new New York Dock Implementing Agresment governing the expanded,
Coordinacted Territory; and, (4) that employees’ interests would
still be protectad, because they would continue to raceive the

protections and benefics under New York Dock, as guaranceed in
CSXT Contzel

In response, UTU cites language from CSXT's 1993 notices
that appears to contradict the railroad’s argument that the 1993
proposal was not intended to modify the 1981 Agreement. The
February 11, 1993 notice stated that it was "necassary to reopen
discussions of the consolidated area.* The stated intention of
the March 11, 1993 notice was "to recpen the agresements
coordinating the operations between Hazard and Shelby, Kentucky
. . . Lo revise the present agreements to operate as indjicated
balow: ***e * Jccording to the union, the matters *"indicated
balow® wers thrse proposals to expand the 1581 Hazard-Deane-
Martin coordinacion.’

DISCUSSION AND CONCLUSIONS
. In Lace Curtain., the ICC asserted its

authority to review arbitral awards arising from the labor
protective conditions that tha agency imposes upon its approval
of mergers and other transactions embraced within 49 U.S.C.
11343(a). The ICC stated there that it would review such awards
if they involve *significant issues of general importance
regarding the proper interpretacion of our labor protective
conditions.®* It also said czhat where there is egregious serror
or whers the award fails tc draw its essence from the labor
condicions, it would reverse an arbitral award.’

The issus of whether the railroad has bound itself to follow

RLA procedures in undertaking the changes At issue is a
significant issue of general importance which merits our reaview.

' geeq Exhibits A and B, UTU's verified statement.

* Lace Curtaip, 3 I.C.C.2d at 736.
' 1d, at 73S,
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Naiiner unidn disput2s IUr autharity ©3 Teview the Arbitrateor's
i2:.8:on.  Acccrdingly. we will hear the appeal.

. J TII Langa . Arbiirator Harris concluded thac
the carrier nocice under Section 4 of New York Dock was improper
tecause the Implementing Agreement provides that following che
precedures of che RLA oflers che “only method for modifying or
expanding the coordination of forces originally agreed to
savering che territory beCween Hazard and Marcin, KY.* Bge
Zarris did-not support his finding chat che reference o the BLA
~ad that meaning. &efore the arbitrator, CSXT argued, as it dces
nere, that the reference to RLA procedures in Arvicle XVIII means
that changes in pay and working conditions must be negotiated
gursuanct to the RLA. But the railroad claims thac the language
does not mean that any further modification of the implementing
agreement to carry out an ICC-authorized transaction is subject
te LA rather than ICA procedures.

Rather than restating the procedurs under the law, laboer
believes that including the subject language would express the
satent to adopt a new procedure, the RLA, rather than the
customary procedure under the ICA for implemsncing changes
arising out of an ICC-approved transaction. The Unions argue
that such an interpretation makes the Mmost sense because section
§ noctice under the RLA must be served by the carrier if it
preposes any changes in rates of pay or work rules, whether such
a provision is inserted in the implementing agreement or not.
Thus, reasons UTU, a more reasonable interpretation of the
language is that it was included to make clear in this agreement
that a wider scope was envisioned for the RLA than is usually the
case. Labor concludes that the language is clear, simple, and
unambiguous.

We do not agree with the Unions that the reference o the
RLA is free from ambiguity. It is neither uncommon nor
unreasonable for the parties to an agresment to recite the
applicable law in the contract. Thus the interpretation argued
by TSXT may not be rejected out of hand. Moreover, assuming
withour deciding that carriers and unions may by agreemant
replace the ICA process with that of the RLA, the fact that
Congress snacted sections 11347 and 1l341{(a) to govern in these
instances suggests that any ambiguity in an agreement be resclved
in favor of the ICA process. Jeg

i i ‘D, 499 U.8. 117, (1991). Any
agraement by the parties to depart from section 11347 and Ney
York Dock procedurss to rasolve matters that would normally be
covered by those procedurss should therefore be clearly ang
unambiguously expressed. That is not the case here.

In looking at the evidence submitted by the parties, we note
that the railroad has pointed to certain circumstances to support
its position. CSXT notes that similar language had been included
in four other implementing agreements. The railroad poincs to
chis as a practice continuing over 30 years which has never been
interpreted by the railroads, the unions or &nyone else to until
now mean that the RLA displaces New York Dock as the procedure
for modifying implementing agreements to make changes arising out
of transactions approved by the ICC. The unions have challenged
che relevance of one of those precedents, but have not preoduced
any precadents where a provision such as the cne in Article XVIII
has been employed or interpreted to provide for modifications for
an implementing agreement pursuant to RLA provisions.

In another arbitration case, ¢
, Finance Docket No. 28908 (Sub-No. 27y, (Icc

served Dec. 7, 1998). (CSX--Control--Chessie/Seaboard). Arbitrator

Robert M. O‘'Brien addressed a similar provision in an

7
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iTplementily agreemenc. ~-< and the 3rothernzed of
Locomotive Enginears 3LEZ! 3rgued cnere, as UTT ard the RLEA ~ave
argued here, tThat any IRANS2 I3 the .mpletenting Agresmenr Rad Co
be undertaken pursuant 5 RILA procedures. In SUECOr: of cheir
arguments Lo Arbitracer CO'3rien, the un:ons cited zhe decision of
Arbitrator Harris in thls proceeding. O'3rien distinguished
Harris’ award by construing the latter’'s holding as limiced co a
"second coordination of the same properties.” O‘Brien then found
that in the proceeding before him the properties =o be
ccordinated were Jdiffersnt. Arbitrator Q’'3rien then went on 2o
say, O'Brian Award at 20, that:

In this Arbitrator’'s view, when the drafters
agresd cthat an implementing agreement could only be
changed in accordance with the RLA they intended this
prohibition to apply to mattars subject to bargaining
under the RLA. They could not have intended it to
affect che jurisdiction of the ICC. Nor did they have
the right to preclude the ICC from reviewing mergers
and cocordinatcions subject to its jurisdictica. A new
transaction wouyld be governed by the Interstate
Commerce Act, not the Railway Labor Act.

In support of his conclusion, Arbitrator O‘Brien cited the
fact that CSXT had negotiated several implementing agreements
containing the RLA language and noted that many of these
propercies were subsequently coordinated without resort to the
RLA. "Rather®", he noted, "they wera coordinated in accordance
with ICC procedures. Q’Brien Award atc 21. The ICC upheld
Arbicrator Q'Brien’s award.

Because we conclude that Article XVIII merely rscites
exiscing law, which provides that RLA procedures apply to
modifications of rates of pay and rules (i.s., matters which are
cutside the scope of modification co CBA's which can be made by
an implemencing agreement), we need not address CSXT’'s assertion
that thig transaction warrants a new implementing agreement
rather than modification of the 1981 Agreement. Nor need we
regolve the issue of whether the parties Lo an implementing
agreement, by mutual consent, may supplanc New York Dock
procedures with RLA procedures to govern matters that otharwise
would be covered by the New York Daock procedures. Finally, we
nead not consider whether we may or should override the
provisions of such an agreement pursuant to the provisions of
section 49 U.S.C. 1l32i{a) or 49 U.$.C. 11347.%

We f£ind that the arbitrator committed egregious error in
finding that CSXT was bound to sffect the coordination at issue
by rescrting to the RLA as a result of the provisicns of Article
XVIII. Accordingly, we vacate the arbitrator's award and remand
the proceeding to the parties to continue the implementing
procass in accordance with Article I, Section 4 of the New York
Dock conditions through further negotiations or arbitration to
reach a new implementing agreement.

* The court in Brotherhood of Locomorive ENQINSRIA V.
[.C.C,, 885 P.2d 446 (8th Cir, 1989), held that parties to an
implementing agereement under New York Dock could agree t£o follow
RLA procedures for any modifications to an implementing agreement
and that the ICC lacked authority to override such an agreement.
The court, howevar, based its conclusions on

, 880 F.2d 562 (D.C. Cir. 198%) (holding that the
ICC lacked authority to modify CBA’'s), which was subsequently

overturned by the Supreme Court.
i ! ! 499 U.S. 117 (1991).
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*mig decisien will 0% signifisanc.y affect eaither =he

uality of thne huTtan enviITnmenI Ir energy conservaticn.

e I‘: g:dg:gd:
1. The decision and award of Arbitrator Robert O. Harris is

vacazed. The proceeding is remanded to the parcties for furcher
proc=edings in accordance with cur findings.

2. A copy of this decision wiil be served on Arbitrator
Rokert Q. Harris. |

1. This decision is effectzive on the service date.

By the Board, Chairman Morgan, Vice Chairman Simmons., and
Commissicner Owen.

Vernon A. Williams
Secretary
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SURFACE TRANSPORTATION BOARD'

DECISION
Finance Docket No. 28905 (Sub-No. 27)

CSX CORPORATION-CONTROL—-CHESSIE SYSTEM. INC.
AND
SEABOARD COAST LINE INDUSTRIES, INC., ET AL
{Arbitraton Review)

Decided: July 1, 1997

We deny the petition of the United Transporution Union (UTU) and the Brotherhood of
Locomotive Engineers (BLE) (jointly, the Umom) for a supplemental order concerning the (CC's
decision served December 7, 1995, _

BACKGROUND

CSXT Transporation, inc. (CSXT) was created through various transactions that were
approved by the ICC subject to the standard New York Dock isbor protecton conditions.! Under
NNYMMMWMwWM:ﬂMM
implementing agreements negotiated before the changes occur. If the parties cannot agree, the
issues are resolved by arbitration, with possible appeal to the Board under its deferental Lace
Curiain standard of review.’ The Board (or arbitrators acting under New York Dock) may, with

¥ The ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 (ICCTA), which
was enacted on December 29, 1995, and 00k effect on January 1, 1996, abolished the Intersuate
Commerce Commission (ICC or Commission) and transferred certain functions and proceedings
to the Surface Transportation Board (Board). Section 204(b)X1) of the ICCTA provides, in
genenl, that proceedings pending before the ICC on the effective date of that legisiation shall be
decided under the law in effect prior to January 1, 1996, insofar as they invoive functions retained
by the ICCTA. This decision reiates to a procesding that was pending with the ICC prior 1o
Jaruary |, 1996, and to functions that are subject to Board jurisdiction pursuant to 49 U.S.C.
11326 and 11327. Therefore, this decision applies the law in effect prior to the ICCTA, and
citations are to the former sections of the statute, uniess otherwise indicated.

! The ICC adopted these conditions in New York Dock Ry. =~Controi—Brookiyn Eastern
Dist, 360 1.C.C. 60 (1979) (New York Dock), to impiemen its mandate to provide such
protection under former 49 U.S.C. 11347, which has been recodified 23 49 U.S.C. 11326,

? Under 49 CFR 1115.8, the standard for review is provided in Chicago & North Western
Tpm. Co.—Abandoromers, 3 1.C.C.2d 729 (1987), popularly known as the "Lace Curtain® case.
Under the Lace Curizin standard, the Board does not review "issues of causation, the calculation
of benefits, or the resolution of other factual questions® in the absence of “egregious error,” which
is t0 sy, error that may have far reaching consequences for a substantial number of employees
subject to the conditions or that may interfere with our ability to oversse implementation of the
conditions. /[d. at 735-36. In Delaware and Hudson Railway Compary—Lease and Trockage
Rights Exemption—Springfield Terminal Railway Company, Finance Docket No. 30965 (Sub-No.
1) ez al (ICC served Oct. 4, 1990) at 16-17, remanded on other grounds in Railway Labor
Executrves’ Ass'n v. United States, 987 F.2d 806 (D.C. Cir. 1993), the ICC elaborated on the
Lace Curtain standard as follows:

Once having accepted a case for review, we may only overturn an arbitral award
when it is shown that the award is irrational or fails to draw its essence from the
(continued...)
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lLmited exceptions not relevant here, override provisions of coilective bargaining agreements
(CBAs) that prevent realization of the public benefits of approved transacuons. A ffected
employees receive comprehensive displacement and dismissal benefits for up to 6 vears.

This proceeding arose because of CSXT's efforts to make operationai changes related 10 2
series of ICC-apErpved transactions that heiped to create the carrter as it is today. Briefly. CSXT
proposed to coordinate wain operations and make related labor changes over a portion of its
system by creating a new operating district, the “Eastern B&0O Consolidated District” (Eastern
Distnict), and merging seniority rosters in that new dismict. All engineers and rainmen working
in the new Eastern District were 10 be placed under CSXT's CBAs with UTU and BLE covenng
the former Baltimore & Chio Raiiroad Company lines. There was 1o be a net loss of five
positions. On January 10, 1994, CSXT served a notice on UTU and BLE of its intention to
implement the labor changes under New York Dock.

The Unions refused to participate in the negotiation of an implementing agreement. The
Unions argued, inrer alia, that the labor changes may not be compelled under New York Dock
because they would violate existing CBAs.’ Unable to negotiate, CSXT invoked arbitration
under New York Dock. The parties seiected Robert M. O'Brien as the arbitrator. Arbicrator
O'Brien issued his award on April 24, 1995.

The arbitrator ruled that he had jurisdiction to arbi=ate an implementing award under
New York Dock. The arbitrator held that CSXT could impiement the labor changes. uniess the -
ICC were to find that they would uniswfully override "rights. privileges. or benefits” of CBAs
that must be preserved under Article I, section 2 of New York Dock. The arbitrator reserved that
issue for the ICC itself to decide in light of the District of Columbia Circuit Court of Appeals'
remand of this issue in RLEA, supra n.4. Both sides appeaied the arbitrator's award.

In its December 7, 1995 decision, the ICC affirmed the arbitrator's authority to implement
labor changes reiated to the consolidation. The ICC rejected the Unions' argument that the .
changes couid not be impiemented under New York Dock because they involved CBA "rights.
privileges, or benefits” that must be preserved under that decision. The ICC reaffirmed its
authority to modify CBA terms when such changes are necessary (o permit the carrier to realize
the public benefits of an approved wansaction. The 1CC upheld the arbitrator's finding that
publiic benefits would anse out of the positive effect of the workforce consolidation on

{...continued)
imposed labor conditions or it exceeds the authority reposed in arbitrators by
those conditions. [Citanons omited.]

The ICC reviewed issues of law and policy, including issues invoiving interpretauon of the
statute or its labor conditions, under the more expansive standard of review appropriate fora
regulatory agency charged with administration of a regulatory statute and its conditions
thereunder. See Wallace v. CAB, 755 F.2d 861, 864-65 (11th Cir. 1985); Pan American World
- Airways Inc. v. CAB, 683 F2d 554, 562 (D.C. Cir. 1982).

* Where modification is necessary, we may act under either former sections {1347 or
11341(a), where these former provisions apply, or under the successors 10 these provisions.
Railway Labor Executtves’ Ass'n v. United Staies, 987 F.2d 806 ( D.C. Cir. 1993) (RLEA):
Norfolk & Western v. American Train Dispaichers, 499 U.S. 117 (1991). and American Train
Dispatchers Association v. /.C.C., 26 F.3d 1157 (D.C. Cir. [994) (ATDA).

* The Unions aiso argued that (1) CSXT improperly based the changes on a succession of
Commission decisions rather than on a specified individual decision and (2) the changes cannot
be based on any of the transactions approved in the succession of decisions because those
decisions are too old. These issues are not involved in this decision.

2
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operationai efficiency. Subsequently. the ICC's decision was affirmed in Umired Transporiaiiun
Union v. STB, 108 F.3d 1425 (0.C. Cir. 1997).

By petition filed Qctober 17, 1996, the Unions;request that we enter a “supplemental
order” under current 49 U.S.C. 11327 requiring CSXT to submit quarterly reports as to: (1) the
public ransportation benefits "assertedly realized” by the ransaction: and (2) the manner in
which those benefits have been used.* On November 6, 1996. CSXT replied in opposition to the
Unions' petition for a supplemental order.

On December 31, 1996, the Unions filed a motion to file a repiy 10 CSXTs reply and
tendered a separately filed reply. CSXT filed a reply in opposition to the Unions’ motion on
January 8, 1997

DISCUSSION AND CONCLUSIONS

The Unions' petition for a supplemental order is more properly construed as a petition to
recpen this adminiseratively final manter. We may reopen and revise such decisions based on
material error, changed circumstances or new evidence. The Unions urge us to begin a separate
proceeding 10 reexamine the issue of whether the public benefits of the transaction are actually
being realized; they argue that the benefits found by the arbitrator were "presumed” and based on
unsupported assumptions. [n essence, they ore arguing that the [CC commirtted material ervor by
adopting the arbitrator's finding that there would be public benefits from the proposed
consolidation of seniority districts. '

We disagree. As noted by the [CC in its December 7, 1995 decision at 12-13, and
affirmed by the court (slip op. at 1 1-12), the efficiency benefits of the consolidation were
supported and quantified in the record before the arbitrator. Thus, the efficiency benefits were
neither presumed nor based on unsupported assumptions. The Unions have failed to justify
reopening of this adminiswratively final and judiciaily affirmed maner,

The Unions also argue that we mus reconsider the issue of whether the efficiency
benefits of the transaction (assuming arguendo that they exist) will likety be passed through to
the pubiic. But the ICC's final decision theroughly explained why the efficiency gains would
benefit the general public as well as the railroad (slip op. at 13):

Improvements in efficiency reduce a carrier's costs of service. This is a public
transportation benefit because it resuits in reduced rates for shippers and
ulumately consumery. The savings reslized by CSXT can be expected to be
passed on to the public because of the presence of competition. Where the
transportation market for particular commodities is not competitive. reguiation is
available o ensure that cost decreases are reflected in rate decreases. Moreover.,
increased efficiency and lower costs would enabie CSXT to increase traffic and
revenus by ehabling that carrier to lower its rates for the service it provides or to
provide better service for the same rates. While the raiiroad thereby benefits from
these lower costy, 50 does the public.

4 On April 12, 1996, the Unions filed an earlier petition for a "supplemental order”
asking us to remedy alleged defects in CSXT's implementation of the labor changes in the new
Eastern District. On October 23, 1996. the Unions filed a notice of withdrawal of that petition.

" We will not consider the Unions' reply to CSXT s reply. Under 49 CFR 1104.13(c).
replies to replies are prohibited. This prohibition may be waived upon a showing of good cause.
but the Unions have not shown good cause here because they have not expiained why the
additional argurnent could not have been submirtted in their original petition. Moreover, the
Unions’ reply merely offers further argument in support of its petition that we impose a reporing
requiremnent on CSXT.
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The Unions have not antempted. however, to explain why they believe the ICC's decision
was efroneous as regards efficiency gains. Once again the question of efficiency gains was
expressly addressed by the court reviewing the [CC's decision and the 1CC's conclusions were

affirmed. Thus, thejr petition must be demied. | ;

This decision will not significantly affect either the quality of the human environment or
the conservation of energy resources.

It is ordered:
1. The Unions' petition for a supplemental order is denied.
2. This decision is effective on its date of service.

By the Board, Chairman Morgan and Vice Chairman Owen.

Vemon A. Williams
Secretary
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Railroad unions petitioned for review of
_ order of the Surface Transportation Board
allowing abrogation of seniority terms of ex-
isting coliective bargaining agreements as
part of consolidation of {formaer railroads into
consolidated rail distriet. The Court of Ap-
peals, Harry T. Edwards, Chief Judge, beid
that: (1) established seniority provisions are
within category of intarests that are subject
to abrogation o effectuate an railroad trans-
action approved by the Intarstate Commerce
Commission (ICC), and (2) evidence sup-
ported finding that changes proposed by rail-
road were necessary to effectuata consolida-
tion of railway operations approved by the
ICC.
Petition denied.

1. Commerce e»48.7

When 2 proposed consolidation involves
rail carriers, statuta requires Interstats
Commerce Commission (ICC) to impose la-
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bor-protective conditions on the transaction
to insure a fair arrangement that will safe-
guard interest of adversely affected empioy-
ees. 49 US.C.(1994 Ed) § 11347,

2. Commerce =857

Seniority provisions of collective bar-
gaining agreement (CBA) are not within the
compass- of “rights, privileges, and benefita”
protected absolutely by statute from power
of Interstate Commerce Commission (1CC)
to abrogate certain terms of collective bar-
gaining agreement (CBA) as necessary to
effectuate an ICC-approved railroad consoli-
dation. 49 U1.5.C.(1984 Ed.) § 11347.

See publication Words and Phrases

for 'nther judicial constructions and def-

tNItOnS.
3. Commerce =209

Evidence supported arbitrator’s factual
finding that railroad's abrogation of terma of
existing coilective barguining agreements
(CBAs), in order to merge separate seniority
rosters of former railroads into single senior-
ity list for engineers and trainmen for entire
consolidated rail district, was necessary to
effectuate consolidation approved by the In-
terstate Commerve Commission (ICC).

On Petition for Review of an Ovder of the
Surface Transportation Board.

William G. Mahoney, Washington, DC, ar-
gued the cause for petitioners, with whom
John O'B. Clarke, Jr. and Richard S. Edel-
man were on the briefs,

Louis Mackall, V, Attorney, Surface Trans-
portation Board, Washington, DC, argued
the cause for respondents. with whom Henri
F. Rush, General Counsel, was on the brief.
John J. Powers, [II and Robert J. Wiggers,
Artorneys, US. Department of Justice, en-
tered appearances.

Ronald M. Johnson argued the cause and
filed the brief for intervenor CSX Tranapor-
tation, Ine.

Jeffrey S. Berlin, Mark E. Martin, Robert
W. Blanchette, Washington, DC, and Ken-
neth P. Koison, Vienna, VA, were on the
brief for amicus curine Association of Ameri-
can Railroads.

Before: EDWARDS, Chief Judge,
HENDERSON and ROGERS, Circuit
Judges.

Opinion for the Court filed by Chief Judge
EDWARDS,

HARRY T. EDWARDS, Chief Judge:

This case arises out of an effort by CsX
Transportation, Inc. (“CSXT™ to impiement
an approved merger of operations of portiong
of four former railroads into a new, consol.
dated rail distriet. In so doing, CSXT
sought to abrogata terms of existing collee.
tive bargaining agreements (“CBAs™ in on
der to merge separate seniority rosters from
the {ormer railways into single seniority ligts
for engineers and trainmen for the entre
district and to place the empioyees of the
consclidated district under one CBA. CSXT
served notice on the United Transportation
Union (“UTU™ and the Brotherhood of Lo-
comotive Engineers (“BLE™ (jointly, "ua-
ions") of its intent to consolidate the various
seniority districts. After negotiations be-
tween CSXT and the uniona failed to produce
an agreement impiementing the propused
changes, the dispute was referred to arbiura-
tion. The arbitrator ruied in favor of CSXT,
holding that the proposed changes are neces-
sary to effectuate a transaction approved by
the Interstate Commerce Commissios
(“ICC™; however, in light of this courts
decision in Railway Labor Erecutives’ Asn
v. United States, 987 F.2d 806, 814 (D.C.Cir.
1993) (Erscutives), the arbitrator reserved
for the Commission the question whether
CSXT's proposed changes undermine “rights
privileges, and benefita” protected by 9
U.S.C. § 11347 and the so-called “New ).0'*
Dock rules.” See New York Dock Ry.—Lor
trol-Brooklyn E. Dist Terminal 360 1.C £
60, affd sub nom. New York Dock Ry ©
United States, 609 F.2d 83 (2d Cirl¥™
{New York Dock).

Section 11347 incorporates the protecudot
of the Rail Passenger Service Act. 45 USC
§ 565, which provides that, in
(such as railway consolidations) approved bY
the Commission, y

protective arrangements shall incluce -

such provisions as may be necessary for
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... the preservation of rights, privileges,
and benefits ... under existing collective
barguining agreements. ...

However, the Supreme-Court and this court .

have made it clear that the ICC may abro-
gate certain terms of a CBA as necessary to
effectuate an ICC-approved transaction, See
Norfolk & W. Ry. Co. v. American Train
Dispatchers Ass'n. 499 U.S, 117, 127-28, 111
3.Ct. 1158, 1162-63, 113 L.Ed.2d 96 (1991)
iDispatchers); American Train Dispatchers
4sim v ICC, 26 F.3d 1157, 1163-64 (D.C.Cir.
1994) (ATDA); Ezecutives, 987 F.2d at 814.
The questions at issue here are (1) whether
established seniority provisions are within
the category of interesta that are sybject to
abrogadon, and, i so, (2) whether the
changes proposed by CSXT are necessary to
effectuate the consolidation of railway opera-
tions that had been approved by the ICC,
The Commission answered affirmatively to
each of these questions, and we can find no
error in the agency’s judgment.

The principal dispute in this case is over
the meaning of “rights, privileges, and bene-
fits.” for the parties agree that any employ-
ment arrangement meeting this definition is
fully protected, save for modifications
achieved through coilective bargaining. The
Commission heid that “the term ‘rights, priv-
deges, and benefits' means the ‘so-called inci-
dents of employment, or fringe benefits’ ...
and does not inciude scope or seniority provi-
sions.” CSX Corp—Control—-Chessis Sys.,
Inc. and Seaboard Coast [ine [ndus, [nc.
Finance Docket Ng. 28908 (Sub-No. 27)
(Nov. 22, 1995) (Commission decision), re-
printed in Joint Appendix (*J.A") 238. In
light of the applicable statutory provisions
and the judicial decisions construing them,
we cun find no basis 10 overturn the Commis-
slon’s holding on this point.

Furthermore, the Commission did not err
in upholding the arbitrator's finding that
CSXT's proposed changes are necessary to
l. The ICC is the predecessor to the Surface

Tansporation Board {"STB). Effective Janu.

arv i, 1996, the Interstate Commerce Act

1"{1CA") was amended by the ICC Termination

Act. thereby transferring all of the ICC’s remain-

mng functions to the STB. See Pub.L. No. [04=

33. 109 Stat. 303 {1995). A savings clause in the
Terminanon Act, § 204, provides that matiery

effectuate an [CC-.approved consolidation
The ICC found that “merging the separate
senigrity rosters into one will produce reai
efficiency benefits,” see id. at 13, reprinted in
JA 236, thus making clear the nexus be-
tween the proposed changes and the effectu-
ation of an approved transaction found to be
in the publi¢ interest,

On the record at hand, the petition for
review must be denied.

I. BaczcrouNp

CSXT, a major rail carrier, is the product
of various railrcad mergers, all approved by
the ICC.! CSXT had ita genesis in the
ICC's 1980 decision authorizing CSX Corpo-
ration to control two railroad holding compa-
nies. See CSX Corp.—Control—Chessie
Sys, Inc. and Seaboard Coast Line Indus,
Ine, 363 1.C.C. 521 (1980) (CSX Control).
Over tme, the operations of the railroad
subsidiaries of Chessie System, Inc. (“Ches-
sie”) and Seaboard Coast Line Industries,
Inc. (“SCLI™ were merged together and,
ultimately, became CSXT. CSXT has com-
bined varicus operations, facilities, and work- -
forces throughout portions of the former rail-
roads that today constitute CSXT,

This case arises out of an attempt by
CSXT to consalidate train operations, work-
forces, and facilities on portions of four for-
mer railroads—the Baitimore and Ohio Rail-
road(“B&0™), Western Maryland Railway
(*WM™), Chesapeake and Ohio Railway
(“C&0™, and Richmond. Fredericksburg and
Potorac Railway (“RF&P™). In 1993, CSXT
decided to combine train operations, work-
forces, and facilities on the eastern portion of
the former B&Q with contiguous portions of
the former RF&P. WM, and C&O to create
the Eastern B&0 Consolidated District
CSXT proposed to place all of the train crew
employees working in the new, consolidated
district on merged seniority rosters, with one

arising before January 1. 1998 will continue to

be governed by the ICA as it existed pre-amend-
ment. We. therefore, will refer w the pre-
amendment (CA. We note that §§ 11341(a) and

11347 of the [CA were continued by the ICC

Termination Act, but were renumbered. respec-

tvely. as 8§ 11321(a) and 11326,



1428 108 FEDERAL REPORTER, 1d SERIES

list for engineers and a separate list for
trainmen.

At the time when the disputed proposals
were advanced, CSXT had CBAs with the
UTU and BLE covering each of the former
railroads constituting the new district. The
seniority rules in the CBA for each railroad
generally required that work in that geo-
graphic region be performed by empioyees
with seniority rights under that agreement.
Under CSXT's proposed implementation plan
for its consolidation of operations in the
Eastern B&Q District, CSXT could use any
engineer or trainman to staff a train
throughout the consclidated district, regard-
less of whether the territory was within the
boundaries of the employee’s railroad prior
to consolidation.

On January 10, 1994, pursuant to Commis-
sion-mandated procedures under section 4 of
the New York Dock rules, see New York
Dock, 360 [.C.C. at T7, CSXT served notice
on the unions of its intent to consolidate
various seniority districts of its affiliste carri-
ers. The unions refused to negotiate an
implementing agreement concerning these
changes. Because the unions and CSXT
could not reach an agreement, the matter
was referred to arbitration as required by
section 4 of the New York Dock rules, see
New York Dock, 360 1.C.C. at 78.

A neutral arbitrator found (1} that the
coordination proposed by CSXT was linked
to an [CC-approved transaction; (2) that
New York Dock arbitration was not barred
by the terms of prior implementing agree-
ments that made reference to Railway Labor
Act (“RLA™) bargaining; (3) that CSXT had
shown that modifiestion of existing CBAs
was necessary; and (4) that the proposed
changes to the existing CBAs could be made,
provided, as required by section 2 of New
York Dock rules implementing 49 US.C.
§ 11347, they did not undermine protected
“rights, privileges, and benefits.” Ses UTU
v. CSX Transp, Ime, (Apr. 21, 1998)
(O’'Brien, Arb.), reprinted in Suppiemental
Appendix (“S.A™ 413, The arbitrator, in
light of this court's decision in Ezecutives
987 F.24 at 814 (leaving for the Comumission
to determine in the first instanes the scope of
protected “rights, privileges, and benefits™,

reserved for the Commission the uestiog
whether CSXT's proposed changes ¢, the
CBAs undermine protected “righta privi-
leges, and benefits.” See UTU y (sy
Transp., Ine, (Apr. 21, 1996) (O'Brien, Arb)
reprinted in S.A 413.

The unions petitioned the Commission tg
review and reverse the arbitrator's decision,
see Petition of UTU and BLE. CSX Corp—
Control—Chessie System, [nc. and Seaboard
Coast Line fndus., Inc, Finance Dockst No.
28906 (Sub—No. 2T) (June 9, 1995), reprinted
in J.A 33, while CSXT requested the Com-
mission to uphold the arbitrator's findingy
and, further, to find that CSXT's proposed
changes to the CBAs did not undermine pro-
tected “rights, privileges, and benefits,” yoe
Petition of CSXT, CSXT—8Ad of Locomo
tive Eng'rs and United Transp. Union, Fi-
nance Docket No. 28906 (Sub=No. 27) (June
9, 1995), reprinted in JA 7.

The Commission ruled in favor of CSXT.
See Commisxion decizion, reprinted in JA

‘224-41. First, the [CC sustained the arbi-

trator's finding that CSXT's proposed coor-
dination of train operations in the new, con-
solidated B&O Eastern District was linked
to ICC-approved merger and control trans-
actions, See id at 8, reprinted in JA 231
Second, the Commission upheld the arbitrs-
tor's finding that prior implementing agree-
ments of CSXT do not require that CSXT
accomplish the coordination at issue here
through Railway Labor Act (“RLA™ bar-
gaining procedures, as CSXT's proposed
changes involve a different (ie., grester) ter-
ritory than that to which the prior agree-
ments applied. See id at 10-12, reprinied
in JA 233-35. The Commission also found
that applying New York Dock rules in the
instant case comports with the parties’ prior
implementing agreements. On several occa-
sions, CSXT has consolidated operations
within the territory of the former railroads
and. without objection from the unions, 3p-
plied New York Dock rules. See id Third.
the Commission found that CSXTs proposed
changes to seniority rights as established by
CBAs were necessary to effectuate the ICC-
approved transaction. The ICC also found
that CSXT's proposed changes are not 3
device to transfer weaith from the employees
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t the railroad, and that the merging of the
separate seniority districts will produce real
efficiency benefits. Ses id at 13, reprinted
m JA 236. Finally, the ICC determined
that CSXT's proposed changes do not in-
voive “rights, privileges, and benefita” that
are protected by 49 U.S.C. § 11347 and sec-
don 2 of the New York Dock rules, The
Commission noted that “rights, privileges,
and benefits” include only “the incidents of
employment, ancillary emoiuments or fringe
benefits.” See id at 14, reprinted 'n JA
237. The Commission concluded that the
CBA provisions at issue in this case do not
fall within the protected “rights, privileges,
or benefita,” as they involve scope and se-
niority changes of the type that conaistently
have been modified in the past in connection
with consolidations. See id at 15, reprinted
in J.A. 238,

On January 4, 1996, the STB denied the
unions’ petition for an administrative stay.
The uniona then (lled a petition for review in
this court.

II. ANaLysSIS

The Supreme Court has made clear that,
to effectuate an [CC-approved transaction,
19 US.C. § 11341{a) (1994) allows for the
abrogation of terms in 3 CBA. Ses Dis-
patchers, 499 U.S. at 127-28, 111 S.Ct at
1162-63.2 In this court's Erecutives deci-
sion, however, we pointed out that “§ 11347
[invalving ‘empioyee protective arrangements
in transactions involving rail carriers’] on its
face provides more, not less, generous labor
protection than does § 11341(a)." 987 F2d
at 814. Thus, the court found that, with
respect to transactions coversd by section
11347, “the Commission may not modify a
CBA willy-nilly.” /d Nonetheless, the Ezec-
utives decizion is clesr in recognizing that
2. Section |1341(a) provides, in relevant part,

that 3 carmier in an approved consolidaticn “is

exempt from the antitrust laws and from all
other law, including State and municipal law. as

necessary to let {it] carry out the transaction.”
49 U.S.C. § 11341(a) (1994).

3. In their briefs, the unions also contend that,
under previous implementing agreements, CSXT
was required to make any modifications 10 CBAs
for the former railroads comprising the new con-

the Commission may modify CBAs as neces-
sary to effectuate covered ransactions:
The statute clearly mandates that “righta,
privileges, and benefits” afforded employ-
ees under existing CBAs be preserved.
Uniess, however, every word of every CBA
were thought to establish a right, privilege,
or benefit for labor—an obviously absurd
proposition--4 566 (and hence % 11347)
does seem to contemplate that the ICC
may modify a CBA.
Id at 314 (footnotes omitted). Subsequently,
in ATDA, the court construed Erecutives as
holding that “certain contractual provisions,”
ie, those treading upon any rights, privi-
leges, or benefits in 3 CBA. “are immutable.”
26 F.3d at 1163,

In this case, we face two main issues—(1)
whether CSXT's proposed seniority changes
invoive terms of a CBA that are shielded
absoiutely from the ICC's abrogation author-
ity and, if not, (2) whether the proposed
changes are “necessary” to effectuats an
ICC-approved transaction.?

A “Rights, Privileges, and Benefits”

The unions argue that the Commission
erred in finding that CSXT's proposed merg-
er of the seniority rosters in the consolidated
district would not undermine protected
rights. We disagree.

{f] When a proposed consolidation in-
volves rail carriers, 49 US.C. § 11347 re-
quires the Commission to impose labor-
protective conditions on the transaction to
ensure a “fair arrangement” that will safe-
guard the interests of adversely affected
employees. See Ezecutives, 387 F2d at
813. In interpreting the safeguards re-
quired by § 11347, the Commission held in
New York Dock that “[tlhe rates of pay,
rules, working conditions and all collective

solidated district through RLA procedures. On
the record at hand. we find nothing in this claim
that gives us psuse or that would dater us from
deferring to the Commission's judgment.

We also nots that, in a related case involving
the same contract language at issue here (but a
different consolidated district). a panel of this
court is currenty considering, and will address,
whether the language requires application of
RLA procedures. Ses UTU v. STB, No. 96-1201.
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bargaining and other mghts privileges and
benefits ... under appiicable laws and/or
existing collective bargaining agreements

. shall be preserved uniess changed by
future collective bargaining agreements.”

360 [.C.C. at B4 (empimasis added), In oth- -

er words, CBA terms that establish
“rights, privileges, and benefits” may not
be abrogated outside of collective bargain-
ing.! Up unt]l now, this broad conceptual
framework has been clear, but the scope
of the rights at issue has defled compre-
hension. Qbviously confused, the court in
Ezecutives remanded that case to the
Commission to allow the agency to explain
the meaning of the phrase “rights, privi-
leges, and benefits.” Ses 987 F2d at 814

[2) In this case, the Commission offers a
definition: “rights, privileges, and benefits”
refers to “the incidents of employment, ancil-
lary emoluments or fringe benefits--as op-
posed to the more central aspects of the
work itself—pay, rules and working condi-
tions.” See Commission decision at 14, re-
printed in JA 237. And “the incidents of
employment, ancillary emoluments or fringe
benefits” refers to employees' vested and
accrued benefits, such as life insurance, hos-
pitalization and medical care, sick leave, and
similar benefits. See id at 15, reprinted in
J.A 238, According to the Commission, se-
niority previsions are not within the compass
of “rights, privileges, and benefits” protected
absolutely from the Commission’s abrogation
authority. See id On this point, the Com-
mission notes that seniority provisions “have
consistently been modified in the past in
connection within [sie] consolidations. This
may be due to the fact that almoet all consoli-
dations require scope and seniority changes
in order to effectuate the purpose of the
transaction. Railway Labor Act bargaining
over these aspects of a consolidation wouid
frustrate the transactions.” [d

The Commission’s interpretation is reason-
able. See American Troin Dispatchers
Ass’n v, ICC, 54 F.3d 842, 84748 (D.C.Cir.
1995} (holding that the ICC's interpretation
of New York Dock rules is entitled to sub-
$. No une hay suggested that semiority provisions

fall within the compass of “rates of pay. rules,
working conditions” under New York Dock. so

stantial deference by a reviewing courey,
Under the Commission's interpretatioy
“rights, privileges and benefits” are Protec,
ed absolutely, while other empioyee interasty
that are not inviolate are protected by a tam
of “necessity,” pursuant to which there myg
be a showing of a nexus between the changey
sought and the effectuation of an ICC..p.
proved transaction. Under this scheme, the
public interest in effectuating approved con.
solidations is ensured without any undue sae.
rifice of empioyee interests. In our view,
this is exacuy what was intended by Con.
gress,

In this case, the only contested changes i
the CBAs are seniority provisions covering
the previously separate regions of rail ser.
vice. When pressed at oral argument, the
unions’ counsel was forced to acknowledge
that empioyees will lose no so-called “fringe
beneflta” by virtue of CSXT's proposed
changes to the CBAs. Thus, the Commission
committed no error in holding that CSXT's
propoded changes do not undermine protact-
ed “rights, privileges, and benefita.”

B. Nmuitl

[3] We next turn to the question whether
CSXT's proposed changes to the seniority
rosters were necessary to effectuate an ICC.
approved transaction. The unions contend
that the Commission erred in finding a nex-
us. We disagree.

1. Nexus Between Changes Sought and
ICC-Approved Transaction

It is undisputed that the Commission has,
through a series of decisions, approved
CSXT's proposed consolidation of the Ches-
sie and Seaboard subsidiaries as being in the
public interest. See CSX Control 363 L.C.C.
at 521, Petitioners, however, contend that
the Commission erred by finding that there
is a nexus between CSXT's proposed changes
to the seniority rosters and the [CC-ap-
proved transaction. They argue simply that
the passage of time between the 1CC approv-
al in CSX Control and the proposal for
changes to the seniority rosters has rendered

the scope of this term is not an issue in this case.

It is only the meaning of ‘other rights. privileges.
and bencfits™ that is at issue.



the two events unrelated. This argument is
meritieas,

The record clearly supports the Commis-
sion's affirmance of the arbitrator's factual
finding that the proposed changes are linked
to an approved transaction. As the Commis-
sion noted, CSXT has consolidated its opera-
tions gradually, often waiting until corporate
entities were merged, The Chesgie and Sea-
board Coast subeidiaries were not fully
merged until 1992, On this record, we are
satisfled that the passage of time does not
diminish a causal connection. See CSX
Corp.—Control—Chessie Sys., Ine. and Sea-
board Cocst Line Indus, 8 1.C.C.2d 715, 724
n. 14 (1992), affd sub nom ATDA, 26 F.3d at
1157.

2. Transportation Benefit

In Executives. we held that, in addition to
finding a nexus between the proposed
changes and an ICC-approved transaction,
“to satisfy the ‘neceasity’ predicate for qver-
riding 3 CBA, the [CC must find that the
underiying transaction yields a transporta-
tion  benefit to the publie, ‘not merely [a]
transfer {of] wealth from employees to their
employer.” 987 F.2d at 815. [n other words,
the benefit cannot arise from the CBA modi-
fication’ itself: considered independently of
the CBA, the transaction must yield en-
hanced efficiency, greater safety, or some
other gain." ATDA, 26 F.3d at 1164 (quot-
ing Ezecutives).

CSXT argued, and the ICC accepted, that
4 consolidation of seniority rosters was neec-
essary to effectuate the merger of the rail
lines. This is both obvious on its face and
was demonstrated by CSXT. First, there is
little point in consolidating railroads on paper
if a consolidation of operations cannot be
achieved. It is obvious that separate and
distinet parts, operating separstely and dis-
tinctly, wili not generate the value of consoli-
dation. Second, CSXT demonstrated that
changing ¢rews at previous territorial bound-
aries of the former railroads, as would be
required with separate seniority rosters,
waould increase costa and slow down transit
times. [mprovements in efficiency generat-
¢d by a consolidated seniority roster will
reduce CSXT's coat of service, resulting in
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reduced rates to shippers and ultimately to
consumers. The unions offered no evidence
to the arbitrator or Commission to challenge
CSXT's contentions of improved efficiency.
Indeed, at oral argument, the unions’ counsei
conceded that these efficiencies are not open
to dispute. [n short, the record supports the
Commission’s finding that CSXT's proposed
changes to the CBAs are necessary to effec-
tuate the [CC-approved transaction.

III. ConcCLusiON

For the foregoing reasons, the petition for
review is denied.



