
ARBITRHroal muuam To 
ARTICLS I, SScTIolf 4, 01 'RI 

Mnt PORX Doa comtTtom 

+C**********.*...**. 
In the mattar of arbitration between l 

. 

United TrmsportAtion Union l d l 

Broeherhood of Locomotivm tnqinmerm l 

. 

-&ad- . 
. 

CSX Tr~8port~tioa, Inc. l 

. . . . . . . . . . . . . . ...*.. 

CSX Trn8pOrt8tion, Inc. (horainaftar referrd to a8 CSfir or 

the Curia) is a Claw I r8ilr08d tht ha8 mdvd from tha 

merger and l cqui8itioa of 8m l lwu4 (11) rdlro&8 ad thdr 

SUb8idi8ri.8 pur8UUlt to th l UthOrit&tiOa Of th fnterrtat@ 

Gmmrcm Conwki88ion (hardn8ftar nfarmd to u the XC). Since 

1963, the Baltimore C Ohio IUilroad (hereinafter nferr8d to a8 

tha OK)) &d tb -8apUke L Ohio Railroad (harriaaftw referred 

. . t0 l 8 iha CEO)’ hw bea8 e~~m~~dy contr0ll.d md mumgad. Th88. 

railrOad8 rod W 8Ub8idiUfe8 Cocapri8& th@ CilO88ie ~8tWKb 

Inc. Tha '2h888ia SyYltml, fZ. l l80 COlltrOlbd tb %8t@rXl 

Muyl8nd Uilway Cv barmiaaftar rafmrrod to u tha WW. 

fXl 1980, thS -@8ia'wtr, IN. Uld tb SUbOUd Family 

Lines, Inc. wua mugad to fonu CSX Ran8portation, Inc. Th ICC 

approved this nmrgar in Iinurce Docket No. 100s. Ia thim l m 

Finaace Docket, tha xc aho authorized th8 Cox Cargor8tiOa t0 

control th8 Richm~ad, Frm&richburg C PoWmU Railroad 

(hmr&&ter rafwrad to u tb R?W throuqh ato& --8hiP- 



In 1983, through l Notica Of bC.mption, th. ICC authorized 

th. 960 to oP*ratm tha railroad propmrti.8 of WM l . part of th. 

8M Sy8t.m. (~iXlMC. Docket NO. 30160). In 1967, th. ICC i88u.d 

another Notic. Of Exeqtion in Finaca Docket No. 31033 m.rging 

the BM into the -&Q. A8 . rasult of thi. m.rg.r, the S&O co.8.d 

t0 l Xi8t a8 . 8.pU8te C0mr.t. .ntity. Ia 1987, th. ICC al80 

wthor1t.d the merger of th. CL0 into CSX in Finu~. Do&.t No. 

31106. In 1966, the ICC wthor1z.d th. marger of tha WM into CSXT 

(Fiaurc. Dockat No. 31296). In 1992, the ICC authorized CSXT to 

cpamta the proprti.8 of tha R?Lo in th. n8m. md for tha 

accouat of CSXT (Fiaaaca Docket No. 31020). 

It 8hould ba netad th8t with tha 8xMptioa of th. 8Wli& 

1980 wrgu ktwoa tba cha88ia Sy8t.m. Inc. aad tha Seaboard 

Cdut Liao Indwtri.8, Iae., all tha8a other wrgmr8 ware urmpt 

from prior ICC approval. In all of the8a Haaaco Dockot8, the ICC 

~impo8od tha-l&or protutivm condition8 8at forth in w 

: , 360 ICC 

60, (1979) (har~iaaftw refwmd to u tim s 

.caasuM) * 

Thi8 arbitration uadu Artida I, Swtion 4. of tb u 

Oack mf.8 from a Juuuy 10, 1994 notic. th.f th. 

Carriar 8-d oa four (4) waited h8aaportatioa union (UTm 

anera wttaem of Adjwtmaat aad thru (3) Bmth@rbood of 

Lacowtiva -ginmum (at) General CoWittU8 of W-t-t- The 

Carrier claim8 t&t thi8 notice ~88 8@rWd b accordanca with 

~ttich I, section 6, of the -it rm. ml8 
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Curimr contenda that this s notice was served 

pur8umt CO ICC Fizmncm Docket8 26905, 30160, 31033, 31106, 

31296, 31954 and 32020. 

The J.auuy 10, 1994, notice l dvirmd the affected mu ad _- 
BU General Connnittam8 of Adju8tmmnt th8t CSXT intended to fully 

trm8fer, co~8oli&tm ti merge the tr8ia cpuetioa8 u%d 

&88ocietmd work force 08 tha fommr Wn, RI&S and a portion of the 

fonner CL0 in the arm8 between Philedelphie, PA., Richmond, VA.. 

Charlott.8vill., VA., Lurgul, PA., C0lul.118vi11., PA., 

Huntington, W. VA. 8ad Omrgoo, W. VA. Zhi8 propoemd con8oli&tion 

would include l ll termilul8, nuitiiamr, iaterrectiag branchar rad 

8ubdivi8ion8 located in thi8 territory ktuaoa 8outhem 

P.XUI8y1Vmie urd 8OUth.m Virgiai8. Thi8 t8witory vould be known 

y8 the E88t.m B&D Camolidated Di8triCt. It wuld WC~888 

raven (7) l xi8ting 8aniority di8trictr for tr8ia me-ice 

mmployae8 bad five (S) ui8tiag l eaiority ,&8trict8 for angina 

. . service .q1OYO88. 

The JU1u8ry 10, 1994, notice al80 l dVi8ed the DTQ atid 6l.E 

General Coamittaaa of Adjuetmeat that the eformmeationed 

operation8 oa thm C&O, WI4 and W&P would be nuwed into 

opmretione oa the fonmr Baltimore aad Ohio milroed end the 

affected train aad engine semrice l mglcYe.8 would be gov*m*d bv 

the Ui8ting cot1ecti-m bergeiaing l grmmment8 oa the fomer Ba 

applicable to treia and l ngiae #eNiCe .mploPe8. ~itio~lly~ 

CSXT propo8ed th8t the working li8t8 Of th -?==a district8 

protecting 8eTViC@ in thi8 territoy vould be mrged* including 
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establishment of common extra boarda to protect smnrice out of 

the respective rupply pointa that would k auiatainmd. 

The notice outlined six (6) initial operatiorul changer the 

the curler intended to nuke in order to fecilit~te the proposed 
_- 

truufmr, con8olidetioa md mirger. However, CSXT 8Ub8mqueatly 

withdraw it8 propo8al requiring the ky8toam Subdivirioa to 

protect certain 88NiC8 bIe8f Of CuarkrhUd. % CUrimr l uggmated 

that l meeting be held oa Jeauuy 20, 1994, to conmace 

nmgctietion8 for ea im~lemea~iaq l grmmmmat QW8UMt to &tic18 I, 

s.ctioa 4. of thm NluYorknadLshm. 

CSXT 88tilMte8 th8t forty-five (4s) tr8ia ti engine 

QO8itiOM wuld be ebCli8w Uld forty-three (43) nw QMitiOXl8 

would k Cr88ted a8 l retit of thi8 cOruol~&tion. Sotme 

QO8itioM will be 88tebli8hed et aw 1oatioa8. The Carrier 

8888rt8 tl!mt no train or agiru l ervice qfoyeee will be 

furloughed i8 a r88u1t Of the COUdiM~iOa. However, tbm 

.. Curler'8 proporal will ruult ia the clo8iag of a number of 

supply point8 oa the former C&O, BLO aad WI& Rep~rtiag point8 

wuld l l80 cheage for son train aad l agiae 8enice e@oyme8. 

Oae 8eniority di8trict wuld be creeted for the prOp08ed -8t.m 

B&O COMOli&ted Di8triCt. 

on I- IO, 1994, tha partier mat to di8cu8r the 

carrier’ l ~aauary lo, 1994, notice. m UTU ud the DW tOok th. 

p08itioa the the notice -8 im~ropu for a lyriad of r*uona. 

They claimed that the QrCQO8e1 We8 imp-r kMw* it would 

C8u88 ChMga8 in tba ratem of p8y. ruh8 md -kin0 coadkions 
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in existing collective bargaining agrmmmmnts without compliance 

with the Railway Lebor Act. They further l 8amrted that the 

proposal did not involve l “treneection” under the s 

Q&AUQM. Moreover, the UTU end BLE complained that the notice 

failed to s~mcificelly relate my of the prapo8.d &ang.a to the 

individual Fimace Docket8 cited by the Carrier. They alro 

claimed that the propoeel wee aoc p8nnitt.d by the ~ntmrstetm 

Commrcm Act eed he6 no reletioa to the merger deting beck to 

1900 batwan the Che#8ie gy8teC Inc. and the Seaboard Coemt Line 

Indu8rrim8, Inc. bmcerum no proparti.8 of the former Smeboerd 

COe8t Line ware involved in the propored chengea. The Unione 

a8kmd the Carrier to withdraw it8 Jenuuy 10, 1994, notice but it 

rmfumd to do 80. 
-a 

Oa Februuy 71, 1994, CSXT mbmitted 8 propcred implementing 

agreement to the BLE ead UTU iavclviag tbm prcpertie8 of the 

fonwr B&O; CM, RF&P, iad WM it wimhed to merge. The Union8 

: reiterated their objections to the notice ead declined to wet to 

di8CU88 the Carrier*8 propor@d ilaplmmmatiag 8grWMa t. Oa March 

2s. 199s. csxT ia8t8ted th8t it8 aotice uu proper 8nd l-81 end 

sugge8ted thu the pert188 proceed to ubitretioa purlrunt to 
Article I, Sect&s 4, of the YYark 

The BLg cad trm General Coaunittmm8 of Adju8tmeat agreed to 

perticipete in the erbitretion rmquerted by CSXT while r*e*-ing 

their right8 to ch8lleage tb Jenuery 10, 1994, Wit* em 

improper end promdurelly iafirrn; ead th8t ear* wee no me1 

baai or authority for the chMg88 Qmgo8.d b the n&c*- The 

. 



Unions maintained that these arguments, among others. vould be 

pre8mntmd to the s arbitrator. 

On September 23, 1994, the Nations1 Mediation Board 

dm8ignetmd the ~er8ignmd a8 Arbitrator of thir di8putm. The 

partim l bmittmd extmruiva Submissions aad e plmehore of 

evidence ia~rupport of their respective po8itioa8. A hearing we8 

held oa Match t@, 199S, in Ne8hingtoa, D.C. Be8md oa the 

extensive evidence and uguanntr advanced by the Onion8 and CSXT. 

thi8 Arbitrator hereby l ddre88e8 the i88ue8 submitted to him. 

The ultiwte question.before thie Arbitrator i8 whether the 

Cerrier"8 prOQO8md impl8mnting 8gY88Wnt8 with the Onit8d 

Yraa8portetioa Uaioa cad the Brotherhood of Locomotiw Engineer8 

comport with Article I, Sectioa 4. of the s hbor 

protective coaditioru. Xowavar, before reaching th8t puemount 

: 
que8tioa. thi Uaiow have presented secnrel threrhold i88ums that 

InWt be 8ddn88ed. A8 notedheretofore, whea the Daioa8 agreed to 

cSm'8 iavocetioa of ubitretion, they 8pecificelly re8emfmd 

their right to 8uhait tha88 188ue8 to the kbitretor appointed 

QutnUat to &tic18 I, Sutioa 4, Of th8 s 

Candie. 
. 

It i8 8 uaicnr8elly l ccepto+ principle tb8t Arbitrators 

appointed pursueat to hrticle I, section 4, of the s 
. m se- 88 aa umaaion of the ICC. Since these 

AZbitretor8 derive their authority ftorn th Ia, thY em duty 
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bound to follow dmci8ion8 and ruling8 promulgated by the ICC. ;ha 

ICC ha' 8ugg.8t.d th8t s Arbitrators should initial;y 

decide l ll i88U.8 submitted to them. including i88um8 that might 

not othmrwi8m k ubitrrblm, subject, of COursm, CO ICC review. 

Consistent with that Kd88iOn, the undmr8igxmd Arbitrator 

hmrminefter l ~drm88m8 the 188um8 l dvsncmd by the UTU end BLE. 

I. 

A l trensectioa‘ 18 defined 88 eny l ctioa taJcma pursueat to e 

Commi88ion l uthorizetion upon which NavQl have 

be88 impo8md. Th8 I]aiOM Str.88 t&t an i8 the wviaq perty fa 

tbi8 ubitr8tioa. Therefo~e,‘eccordiag to the Unioa8, CSXT mu8t 

prove th8t there 18 8 C&u881 nexue ktW88n an ICC approved -- 

trm88CtiOn cad the OQ8r&tioIWl chenge8 it wirhed to make on the 

CM, EM, NM mad RFkP reilroed8. 

Rather tb8a demoa8trete thi8 requi8ite ceu881 rmletion8hip, 

the Union8 coatmad tht the Carrier merely 118ted seven Finance 

DCCk8t8 in it8 puxpotied Jamury 10, 1994, notice and explained 

might (now sevea) cbeage8 it wished to implement without 

identifying whathat my of the perticulu Finance Docket8 bear 

say reletiomhip to cay of tha propcred cheage8. For th*8* 

raa8on8, uong other8, the Uaioa l ubaU8 th8t CSXT he8 not 

submitted l proper end valid - notice for tbi8 

Arbitrator'8 coa8ideretion. 

IaCSX**W - s 

w., Inc., 0 1.C.C. 2d 71s (1992), the ICf S*t 
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forth guidelines to determine vhcn a proposed coordination 

constitute8 8 mtreaeection* under l&a&&. In that 

proceeding, CSXT prOpo8md to &olirh four difipetcher pofiitions et 

Corbin. Kentucky and transfer this wrk to management poeitione 

in JackSOnVilh, Floride. C.SXT #aNad this notice under the 

authority of Fiaance Docket No. 28901 which the ICC had approved 

in 19~0, might (8) Years prior t0 the QrCQOUd trenefer of the#e 

dbpetcher poritiolu. The Americ8.n Train Dbpetcherr &rocietion 

(MDA) refused to agree to ul implementing l grmmmmnt end one was 

impo8ed by 8 s hbitretor. The ATBA eppeelmd the 

Arbitrator’s Award to the ICC arguing thet the chenqe Qropofi~d in 

1988 occurred too long after iiqositioa of s 

conditione in 1980 to quelify u l mtreneection.g 
-- 

Th; ICC rejected the MDA's uguamnt mad found thet the 

might (0) year lap88 between it8 impo8itioa of s 

l&or protmctivwconditioa8 ia Finance Docket No. 28905 end the 
: 

QrOpo88d tremfer of di8Qetchiag function8 in 1999 did not. by 

itself, reader tb QrOQo881 iQIQtop*r. The ICC explained tbt the 

relevant inquiry 18 not the peuege of time but whether the 

coordination wree80nebly flowdm from the control treneectioa 

that had beea approved ia fSS0. The ICC declared th8t aQQrOv81 of 

a principal tramaction extenda to aad l nc~eemefi suba*W*nt 

traaeectioae that ere directly related to md fulfill th* 

QUrpO888 of the principel treneection. The ICC did ceutiono 

however, that there must be 8 direct causal connection betw=*n 

the eerlier merger trearectioa cad the fiubSeW*at oQ*rational 



change8 sought Co be implammnt8d by a carrier. 

It i8 instructive to note that in 1960, chm ICC authorized 

the CSX Corporetion to control the RF&R in Finance Docket No. 

29905. In 1987, the ICC approved the merger of the B&O into the 
_- 

CM in Finmcm Docket No. 31033. and the merger of the C&Q into 

CSX (Fiaucm Docket No. 31106). In 1966, the ICC 8mctioned the 

merger of the Wn into CSXT which had been fonnsd in 1997 (Fimncm 

Docket No. 31296). And ia 1992, the ICC authorized CSXT to 

oprretm the propmrtim8 of the RF&? (Fiaence Docket No. 32020). 

All these Finencm Docket8 were cited by the Carrier in its 

January 10, 1994, notice to the UTU and BU. 

In ~thi8 Arbitrator’8 opinion, the operetionel chenge8 

propo8.d by the Carrier in it8 Jeauuy 10, 1994 notice directly 

tiletad to end flowed frw the l formwntioamd trezuectione that 

vum authorized by the ICC. Were it not for the ICC permission in 

those Fitice Docket8, CSXT wuld heve no authority to merge the 

B&O, C&O, WM end RF&R territories into l single, discrmtm rail 

freight operation. To thi8 Arbitrator, there 18 8 direct ceusel 

relation between the wrger8 and coordinetione seactioned by the 

ICC in the Fiaeace Docket8 cited ia the Carrier08 Jenuery 10; 

1994, notice cad the eperetfonel chenger it sought to imp1-ent 

on the former O&O, CLO, Wn and RI&R QrOQUti.8. kCo~in5JlY, that 

propo8al cormtituted l ~trumectiong a8 defined in Micl* I. 

Section l(e), of the DYarkrn. 
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Article I, Section 2, Of,- D-k provide8 18 fOllOV8: 

The rates of pay, m1.8, wrkiag condition8 
ad 811 collective bergeining'end other 
rights, privilmgm8 and beamfits (including 
continuetion of pma8ioa rights aad bmnefit8) 
of Railroad'8 l mployeefi under l ppliceblm laws 
and/or axi8ting collectiv. bargaining 
agrmmmmn~8 or othervi88 8&11 be prm8mrvmd 
Ull1.88 chengmd by future collectiva 
bergeiaiag l gr..m.aC8 Or 8pQliCeble st8tutm8. 

. , In s F--WI v v. w 

a, 911 ?.2d 606 

J&993), the United Stat.8 Court of Appeel8 for the District of 

Columbia Circuit ruled th8t Sectioa 11347 of th. Iater8teee 

COUmI8rC8 Act (49 U.S.C. 11347) meadet.8 t&t rights, privilegm8 

and benefits afforded l mployeee under ucistiag collmctivm 
. 

bergeiaing egremnmat8 mu8t k Qr888rWd. T!m Court remanded the 

C&88 to the ICC to define 'right8, privilege8 kd b.amfit8." The 

ICC he8 not yet rendered l ruling in that renmaded procemding. 

The Uaioru.argu th8t until the ICC definme whet i8 meant by 

the Vight8, privilege8 md benefits 9 leaguege of Section 40s of 

the Reil Pe88uagar Se~ice Act, which he8 been incorporated into 

section 11347 of th. Iatmr8tete Commerce Act, thi8 Arbitrator 

lack8 l uchority to grent CSXT the right to umdify or l liminet* 

any exieting collective bergeiaing l gn*mate- 
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Although the ICC ha8 8Ugg.St.d that New 

arbitretorfi addr.88 811 iSSUe SUbmittod to them, subject to its 

rmvisw, clearly it would be inaPpropriate for this Ubitretor to 

datamine whet we8 intended by the statutory l~gu&ge “rightfi, 
_- 

privilege8 md bUmfitS in Seitioa 405 of the -11 Peeeenger 

S.rviC. Act. In aUUtiW8. the court Of -me18 for the D.C. 

Circuit 8pecificelly remanded thir detmmnirutioa to the ICC. 

Therefore. it would k totally iMppropriet8 for tbi8 Arbitrator 

t0 Offer ma OQfniM oa the 8COp. Of tbi8 St&tUtOy hngU&ge md I 

.XQr.88ly decline t0 & 80. 

Addrms8ing tha fact8 extent la this perticuler procmmdinq, 

it &pp.&r8 thet there wuld &e 8everel 8ignific8at chmgee ia the 

wrking conditions of train end engine 8ervice employee8 effected 

* the Curier~8 proQo881. For ia8teece. th8ir curreat 8aaiority 

district8 will be l xpeaded to include 811 of the CM, B&O, WM =d 

RF&R territory to be coordinetmd. Alee, the crew reporting points 

will be expanded to include 811 reporting point8 in this combined 

seniority di8trict. Ueay pr.8uIt supply point8 will k eliminated , 

for the88 amployee8. Aad tho88 l f~loyee8 aou wrking under the 

CM, WM and RF&D SCh&8 egremwnt8 will be placed under B&O 

echedule l greeenet8; Mditicnally, some employee8 will have their 

rcprmseatetiea cheaged from the UTU to the PLI. 

While thue um indeed not in8ignificuat ChMger for -Y 

train aad engine re~ice l mployeo8 ia the t*tritoy to be 

coordinated, neverthele88 rimi1u c-g*8 .r. not UWU-4 ia 

many s implementing l gremwat8. geverel Nar 
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Arbitrators have imposed imp~mmencing egraammnt8 placing 

.mploymm8 under l different collective bergeining agreement. 

uormovmr , nunuOu8 CSXT l mploymm8 hevm bean trensfmrrmd to other 

reilro8de with different l gramwnt8 pursueat to ICC implementing 

l gr..ln.at.. It should k noted th8t reprmemntetion chengmd for 

meay l mploymm8 whea the BM Central Di8trict we8 created. 

Moraover , crew reporting point8 aad seniority di8triCt8 heve bean 

changed end expended 88 e result of ICC authorized merger8 end 

consolidetion8. CSn.8 Curr.at QrOQO88d COOrdiMtiOa is 

merkmdly.diffmrmat from other mergers end cocrdiaetioru 

by the ICC or by UbitretOr8 acting uadmr the authority 

ICC. 

not 

approved 

of the 

ff1. m (8) et m 

sectipa 11341(e) of the Iaterrtete Comnerce Act (49 U.S.C. 

11341[8]1 exempt8 8 carrier from thm 8ntitru8t lam ad 811 other 

law, including State cad municipal law, a8 neceuey to let it 

carry out 8 treaeectioa epprowd by the ICC under Chapter 113 of 

the fater8tete Cousnarce Act (49 U.S.C. 8ectJoa 21302 et seq. 1 In 

B et al., 499 U.S. 117 (19911, the United. Stat.8 

Suprew Court ruled th8t the Smctioa 11341(e) eJcemptioa ‘from 811 

other law9 iacludee e curimr*s legi obligation uad8r l 

collmctive bargaining l grmewat whea amcm888ry to cery Out u 

ICC-approved trea8ection. The Supreme Court concluded thet 

obligation8 i-08& by lev8, euch U Chm -11-y -r tit. will 
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no= prevent the efficiencies of rail consolidetionr from being 

achieved. 

The UniOa8 contend that this exemption l ppli.8 only when it 

is nmcm88ey to c&rry out 8 tr8n8ection m by the ICC. They _- 
tneint&in thet the l xempCioa do.8 not apply when the ICC l xempt# l 

railroad from review cad aQprOV81 pursuent to Section 1OSoS of 

the Intmretete Cowarce Act (49 U.S.C. 105OS). All of the 

tremection8 cited by CSXT in it8 Jemery 10, 1994, nocicm, with 

the exception of the 1990 l mmiM1 trermection in ?iaeacm Docket 

No. 289OS. involved exemptioas under Sectioa 1OSOS rather than 

approval8 under Cheptmr 113. Therefore, the Unionr assert that 

the Section 11341(e) eacempt~oa from mell other law. 18 

iaeQQliclble to the88 trwectione. 

.- tn the light of the suprmw Court'8 uambiguou8 dmci8ioa in 

Tr8in Df8paccher8, it cenaot be geiaseid that the ICC my exempt 

trensectio~s approved under Section 11341(e) frca the R&A, end 

. . collective bergeiaiag l greements mntmrad into thereunder, when 

this is nmcurey to terry out l tremectioa l pprovad by the ICC. 

The ICC h88 mhd th8t thi8 8uthOrity WCtUId8 CO Arbitr&tOtS when 

chmy are wrkiag radar the delegated authority of the ICC (SW 

m, 8 I.C.C.3d 711 [199211. Moreover, several 

Arbitratora under &ticle I, Sectioa I, of w hevm 

concluded cb8t they bevm tha authority to override exbting 

collective bergeiaiag agreeaunt if th@y urn m impediwat to 

curyiag out ur approved trm8ectioa. 
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AC iaeue here ie whether the Section 1134111) exemption from 

the RLA and collective bergeining agreements subject to the RLA 

l leo l pQli88 to treaeectione exempt from ICC review! ead approval 

under Section 10505 of the Iateretete Commerce Act. A Ifterel _- 
reedfng of Section 11341(e) wuld 8eem to mtpport the Unione’ 

argument thag the exemption from other law8 me not apply to 

treneectione exempt from ICC epprovel. Howvar, the xcc ha8 

concluded thet it he8 the l uthOrity radar both Section 11341(a) 

md Section 11347 of the Iateretete Camnrce Act to modify 

collective bergeiniag agreement8 under the RLh when they ~8 aa 

impediment to e mugat. .(See CSX Corporation -- Control -0 

Cheeeie Syetem, Inc. end Seeboerd Coeet Line Iaduetriee, Iac., 6 

ICC 7d 715 (19901). Thie ie the l o-c8ll.d ICC l Cermea If' 

dicieioa. The Court of Appeal for the D.C. Circuit deferred to 

the ICC.8 judgment in Executfw8. 

. . 
A8 no&d at the outeet of thie proceeding, Arbitreiorr 

acting under tha euthority of the ICC must edhere to ICC ruling8 

alid deCi8ioM. In the l torenleatfoned Cea II decieioll, the ICC 

ucpree8ly eated th8t Arbitretor8 l ppciated under the lPar 

LQ& condition8 have the l uthority to slodify collectiv8 

bargaiaiaq w-t8 whea Mce88ery CO *raft mrger8. ThU8. 

thi8 Arbitrator he8 the l uthority uadu both Section X1341(a) mad 

11347 to modify UCi8ticlg collective bergeiaing l gte*-te if thie 

is neceeeery to cozy out the coordiaetioa prove*d by Csfi in 

it8 Jenuuy 10, 1994, notice. 
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When the CSXT served its Jenuery 10, 1994, notice on the mu 

end BLE, it cited seven (7) Finance Dockets thet the ICC had 

either approved -dr exempted from prior l pprovel end ragulation. 

The Unions contond thet therm is no statutory or other legal 

beeie or precadeat for combinetione of multiple approved or 

exempt treneectione. This Arbitrrtor muat reepectfully dieegrce 

with the Unions' contention, however. 

It is true that Section 11341.(e) of the Interrt~te Comerce 

Act refers to *the trea8ectionm in the singular. Nevertheleee, 

the Carrier’s refereace to multiple Fineace Dockets does aot 

appear to be berred by the Iater8tete Cotmeres Act, ICC 

~~cieione, or the mek ca. It La noteworthy thet 

all of the cited Finence Docket8 l pply to CSXT*e control of the 

four (4) proparties it now wishes to coneolidete. Normover, the 

ICC imposed tha eeme lebor protective conditions in l ech of those . . 

treneectione. Also, for meay ymre, COXZ ead its predeceeeor 

railroad8 have eenwd noticee uadrr s aad other ICC 

lebor protective coaditioar listing multiple Irlaeace Dockets. 

Evidently, neither tha effected reil labor orguiiz8tion8 nor th* 

ICC took cay exception to this pr8cttce. 

For el1 the foregoing re~eoae, this Arbitretor fin& thet it 

was not impropr for csxT to refereaco l cembinetion of l *v*n (7) 

Finmx8 Docket8 in it8 Jenuery 10, 1994, aotic*e to the m end 

BLE. 

1s 



V. II th. s--t 8’ m to w OY* tb 
I t-ad pa-7 

In Di~P8tckere, the Supreme Court decl&red that the Section 

11341(e) SXSmption is eppliceble only when it i8 neceeeery tc 

carry out ea approved treneection. The Court ruled that the 

exemption tea be no breeder thul the betrier which would 

otherviee stead ia tha way of iUQl@Watetioa. The ICC l dvocacad a 

eimiler limitetion in Cemea II. The ICC 8eeue& that my cheng* 

in collective bergeiniag l greemente will be limited to those 

neceeeuy to pumit the l QQroved CoMolidetiom end will not 

undenuine lebor’e right8 to rely primerSly on the RLA for those 

l ubjecte traditionally covered by that l tetute. 

The Uaioae 8rgue chettha cheagee aowpropeedby CSXTue 

sot a~ceeeuy to cury out the ?Saaace Docket8 cited in the .- 

Camier’e Jeauery 10, 1994 notice8 ia viw of the actual 

treaeectio~ru involved in thoeo ~ineace Docket8; the leek of eny 

reletion8hip bermen the pmgoeed chenge8; end the years the 
_. 

heve peeeed mince those ICC decieione. 

CSXT h8 convinced thi8 Arbitretor thet it is a~ceeeey to 

chenge the reniority dietricte ot tha train end l ngirre earvice 

employee8 affected by it8 proposal if tha territory Of the 

erstwhile C&o, BLO, m cad R?ro to be ccordiaeted is to be w em 

l distinct end unified rail freight oQer8tioa. Were the Canfar 

required to continue operetiag thi8 territoy em four 8ep=ete 

railroads l ech with it8 own work force end 8eaiOritY dietrict th* 

operating l ~~icieaciee contempleted by the coordbetion would k 

illusory. According to the CerASr, tb Pmgo8ed ce~elidetion Of 
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the present four eaniority dietricte into 8 mingle seniority 

district Will l lillliruta some train dal&yS and will promote more 

efficient m8npower utilir8tioa. To 8chiSVe this l nhencad 

affic&ancy it ie~neceeeary to l liminete the currant seniority 

districts on the affected territory and create a mingle seniority 

district. 

CSXT also coa~ende thee to l chieve the whaced operating 

l fficieacy iateaded by its QroQoeed coaeolidetioa some craw 

supply points will h8ve co be closed, euch 8e Haawer, PA, 

Charlotteeville. VA 8ad n8ggeretowa. m for freight train 

operations. Theee ch8nge8, in conjunction with the l et8bliehmant 

of Richmond me a comeen supply potit for train l e~ice crews, 

will improve menpower utilie8tioa, accordiag to tb Cerrier, 

abbe0 l xceee R?W train end eagiae emNice amphyee8 at Richmond 

will be 8blo to supplemeat the B&O, UM 8ed C&O craws who now 

o~rate there. Ag8ia, it l QQe8re thet it will be aeceeeery to 

: cloee eoam fomnr crew eupply paint8 ia order to 8chieve the 

l fficienciee cont#mp~&t#d by tha propoeed coaeolidetion. 

It mr~t k l treeeed that employee8 wrkiag in thm 

coaeolideted territory will continue to receive tha 88me wage 

rate8 8ad bUdit thk they currealy nc8ivo. mcc*Qt for the 

l limiaetioa of thir current seniority dietricte aad the closing 

of mom8 supply point8 for crew8, the present collective 

b&rg&inillg 8~~lllelIt8 OS% th om, cm, 0111 8lld w&Q will be 

continued ~changad. Thi8 trumction therefore will not r*euk 

in 4 wr# l trenefer of wealth' from chase l @oye*e to axT which 
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the D.C. Court of Appeals found impannieeibla in Execucivee. 

Rether, the ravings will be l chiavad from batter utilization of 

equipment, facilitiee cad menpower. Aleo,.CSXT will not ba 

obligated to hire 8dditiOn8l train end eagine service l mployeee 
_- 

due to ice more l fficient uee’of l uployeee oa the combined 

territory. Moreover, CSXT l etimetee thee train del8ye will be 

greatly reduced. Thus, in thf8 Arbitrator's opinion, the 

tr8neection itself will yield l aheaced l fficieacy independent of 

eny iSOdiffC&tiOM in the present collective bargeiaiag 8greemente 

on the B&O, C&O, Wn and RI&P. 

.- In 1983, the UTU end tha BLt executed implementing 

8greewnt8 after the B(10 received permieeioa to operate the 

QroQettiee~ of thm, Weetera Uerylead ia ?iaeaco Docket No. 30160. 

. . In 1997, the VTP ead tha BLX executed implementing l greemaate 

after the CSXT acquired the rail l 8eete 8nd operation8 of the 

RF&P in Fiaeaca Docket No. 31354. Thor implemeating l graemeate 

provided chet 'they shell remain in full force end effect until 

revised or modified in accordeace with the RAilway Labor Ut.’ 

According to thm Ualone, those implementing 8greemante era 

still in offset ainca they were never revised or modified 

pureueat to tha RLL The Uaioae meiateia thet the Carrier hem no 

right to re-coordinete the propertime thet ware involved ia thee* 

implementing 8greemmt8. 



The Unions cite 8 1994 &Ward rendered by NSUCr81 Robert 0. 

Harris in 8 c&88 between the UTU md CSXT involving Carrier’s 

notice to coordiruta work perfomed on the CM 8nd the Louisville 

end N8ehville Reilroad Comprny in support of its contention. 

Arbitrator Herri;‘ found thet bec8uee of 8n eulier implamanting 

8greement involving the a&me QrOQertiSS, CSXT wee pracludad from 

asking for de aovo ubitratioa to coordirmce property subject to 

8a implementing agreement which, by its l xpreee tame, my only 

be cheaged pureueat to the l&A. The Carrier hem 8QQe818d the 

Curie herd to the ICC. 

It 8QQeUS that Arbitrator UrZiS concluded that en 

imQh88ACiXig &gYMtII@at My wt be chenged iA 8 SSCOad 

eoordiaetioa & rha m axcepe in l ccord8ace with the 

terms of tha implemeatiag agreement. Hornvat, CSXT and or its 

predeceeeore agreed to implementing 8greomeate involving the WM 

mad the RF&P. Evidently, there were no implemeAtiag 8greemence 

: involving the B&O 8ad C&O. Since over IOI of the territory the 

Carrier now propose8 to coordinete iavolvee fowr B&O aad CM 

property the Carrier 18 aot ~01 l eeking coordin8tioa of "the mm@ 

propertiaeg which wmre subject to l ulier IApl~AtiAg 

*gr*emeat8, in tbi8 &bitr8tor~e judgeeat. 

Thi8 would eea to di8tiaguieh the Herr18 Awerd. In eny 

event, thS8 hrbitr8tor fSad8 aothiag in the Iateret8te Commerce 

Act, ICC doci8ioae or the ~SQ which preclude 

coordin8tioa of property previouely coordia8t8d 8nd subject to en 

implementing agreement whkh nmy only be revised or modified 
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pursuant to the RLA. Any tension between this Award 8nd the 

Matrim Awud met be resolved by chm ICC. 

In this Arbitr8tor’e view, when the drafter8 8greed thet en 

imPlamaatin9 8~88~t could only ba cheaged ia acemdaace with 
_- 

the RLA they iateaded this Qrohibitioa to apply to matters 

l ubject to bugmining under the RLL They could rwt h8ve intended 

it to affect the juriedictioa of the ICC. Nor did they heve the 

right to preclude the ICC fram reviewing mrgsre end 

cwrdinetione 8ubject to it8 juriedictioa. A new tr8neaction 

would be governed by the Iateret8te Co8marce hot, aot the Reilwey 

L&or Act. 

It 18 el80 aotewrthytbt CSXT ead it8 predece8eore h8v8 

n*got1*ted l evor~l 1lup1ehlting 8~8~t8 centeiniag laaguge 

&Eilu to thee involved in the aUri8 Awerd. Heay of the88 

pro~ertie8 were rubeequeatly coordinated without reeort to the 

RI& Rathit, they was cwrdiaeted in l ecorduue with ICC 
: 

procedure8. The ICC ha8 nude it cleu that labor dieputee uieing 

from trea8ectioa8 which it he8 approved ere re8olved tkwgh 

lebor protective conditioae it hu imposed. much ee U 

pprk, not through tha kilweyLebor Act. 

For all th8 foregoing reuone, chi8 Arbitrator flnde tht ft 

Wa8 p8&88iblO far csxT to propose 8 eubeequeat cwrdi-tioa of 

proQ@rq that h&d bun cwrdiaeted pnVioU81y which -8 l W*ct 

to enimplemeatiag 8~8aWntrhLch couldtiyk fmdifiaor 

revised pursuant to the Reilny L&or Acf- 
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In Executives the Court of AQQ8818 for the D.C. Circuit held 

thet’to ovemide a collective b8rgaiaiag 8greement, the ICC must 

find thee the underlyiaq er8ne8ction yields 8 tr8aeport8tiOa 

benefit to the public, not meialy 8 truufer of W&lth from 

amployeae to their l ragloyer. Although the Court of Appeals 

remended thet proceeding to the ICC to cluify whether there 

were, in fact, treneportetioa benefits to be had from the 18888 

treaeactioa involved thus, it suggested that mtreneportation 

beaefiteg could include the promotioa of l efe, edequete end 

l fficient tr8aeport8tioa~ the eacouragemeat of mound economic 

conditioru among curiere~ 8ad enh8nced l ervice leVela. 

The Curler eaticipete8 that it8 propo8ed ch8agee will -- 
promote more l conoaic8l~end efficient traeport8tion in the 

territory now l emd by the B&D, C&O, WM end IV&R which it wished 

to coordinice. According to the D. C. Court of Appeil8, there 

: would ihu8 bweome tr8aepo~8tioa bumfit flowing to the public 

from the underlying truuactiom propoead by CSXT in it8 J8uu*y 

10, 1994, notiC t0 the m rrd BLt. 

Ae ob8enmd hezetofore, the ICC must decide whether chengee 

in the B&O, c&O, m cad MyLo collectiVe bugeiniag 8greenwnte 

thet are aece8eery to implement the trea88ttioa QmpoSd by th* 

Carrier InVolVe l right8, priVileg88 end krufit8' of tr*ia end 
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~angine employaee affected by the tr8n88ction which muse be 

preserved. If the ICC datanninae that their "righee, privileges 

and beaefitem k+ve beaa praearved, m ieeu~ on which this 

Arbftr8tOr mekae no finding, then the implementing l graemente 

QrOQOSed byCS%T on Fabruary 25, 1934, meet the requiremente of 

hrticle I, Section 4, of the Y. -Y 

l mplcyeee 8dVUSdy 8ffected by this trmeectioa will ba l atitlad 

to s lebar protective benefite. 

The Carrier*8 Jemmry 10, 1994, notice to the UTU 8ad BLE 

comported with the requiremeate of t@e -. 

The notices were in nitiagr werm posted cad eemd on the UZU 

8ad BW ninety (SO) &y8 in 8dveace; coat8iaed 8 full 8nd 

adequate etetement of the propored chenge8I end included 88 

U8timate of the number of l mplcyee8 in each craft who wuld be 

8ffected by the proposed chenge8. The rmticee were therefore 

proper s uotice8. 

Re8pectfully euhdtt~, 

# Iv*- 

Robur U. O’Brien, &bitx&tOt 

. 

April 24, 199s 
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FindrICe ZOCket Ilo. 29309 (Sub-No. 26) 

CSX CORPORATICN--CC.mROL--CHESSIE SYSTEM, INC. 
AND SEABOARD COAST ::N(E INDUSTRIES, INC. 

_- IAP.BIT!u,T;ON REVIEW1 

Decided: April 15. 1996 

CSX Transportscion. Inc. ICSX'T). filed an appeal with cha 
former Incerstace Commerce Commission (ICC1 to review an 
arb-tracion wsrd interpreting end applying a labor protective 
agr..m.nt. The Surface Traneporcation Boerd has nor been given 
]urisdiccioa over ehis mater. We reverse the findings of facts 
end conclusiona of law in the ward of Arbictecor Robert 0. 
Harris concerning the implementrng agreemane proposed by CSXT to 
cffect.ehat csrrxer's coordinsc&on of operations in s new 
opersciaq district. We will vwace the srbftrsl decision snd 
ausrd, and remurd the proceeding CO the parcha to continue chs 
implemeneing process in sccordence with Article I, Section 6 of 
the s conditions through further negoeiecions or 
qbicrecion to reach s new implementing spreemeat. 

PROCEDURAL HATTERS 

on January 2s. 1995. the Railwey Labor Executives’ 
Association (RWJ end its l ffilisced labor orgeaizstions' filed 
l notice under 49 U.S.C. 10326 co intervene. Rw contends the 
all the affiliated Labor OrgsnizsCioaS meiatsia collective 
bergeining agreements (CBAs) with CSXT. end will k sigaificsntly 
affected by the resolution of the issues raised in this 
proceeding. 

CSXT opposer RLEA’r intervention on the grounds that RLEA is 
not l party to the proceeding. CSXI argues chat section 10328 
applies to incervenrion by dergnaCed reprsseatetivw of 
employees sad is, therefore. not weileble Co Rw. which is 

' the ICC Termination Act of 1995, Pub. L. No. 101-66, 109 
scat. 1103 (the &xl, which was anscted on December 29, 199s. and 
cook effect oa Jurrury 1, 1996. abolirbd the Ineerreate Commerce 
Consnireioa (ICC of Comnimion) and crensferred certain functions 
and procmdiagl to the Surfecs Trensportetioa Board (Bosrdl. 
Section 204(b) (1) of the Ace provides, in generel. the?. 
prorwdiags poEding before the ICC on eha effective date of that 
legisletioa shall bo decided under the lsr in efface prior to 
Jenuey 1, 1996. insofar ss they rnvolve functions recsined by 
Cb Act. This decision relater to a proceeding chse rrs pending 
witb the ICC prior to Jsnuu-y 1. 1996, and to functions chic are 
rubjoct eo 8oerd jurisdiction pursuant co 49 U.S.C. 11326. 
Therefore, this decision applies the lew in effect prior to the 
Ace, end cttstions sre to the former sections of the seetute. 
unless othenise indicated. 

2 The atfiliatad labor orgmization. are: Americea Trein 
Dispatchers Depertment. Brotherhood of Locomotive Engineers; 
Brotherhood of neinteneace of Usy Employoesi Brotherhood Of 
Railroad Sigaelmea; Brotherhood of Locomotive RngineerS: Rot.1 
EmployeM c Restaursnc Employees Incernactonsl Union; 
International Brotherhood of Bollennakers L Black*raiCti; 
International Brotherhood of Electrical Workers: IntarnaCion~l 
Brotherhood of Firemen L Oilers: and Sheet Met.1 Worker. 
xnternecionel Asroci*cion: 



WC agra* with RLEA that tha issues CO be d*cid*d b*r* l =* 
pcrcrncnt-io coll*ctiva bargaining agraam*nts b*ew.*n its 
affilia:*s and CSXT as wall as b*cw**n 1-r and eh* railroad 
industry in gamral. RLEA and ita affiliaeos hrv* l legitimat. 
inccrase in Ch* outcoma of Chis proceeding. Thus, wa will grant 
RLU's r*qu*re to inE*rven*. and will accept into th* record its 
rtawmwat filed on Jauary 25. 1995. We will rdsr to the UTU 
and the RLSA coll*cciv*ly heroin as th. Uniona or as l&or. 

By pluding fil*d Fcbnrary LS. 1995. CSXT pticions for 
leav* to file l reply co UN’S reply and l I-day utmsion to 
file a reply to RLEA’s rcacement. In thm int.r..c of daveloping 
a full and compl~e racord. we will grant CSXT'* raqwse in ita 
cncirety. CSXT’s r.ply to WKI and to USA, ti1.d F.bru.ry 15. 
1995. is l cc.pc.d into the record. 

BACKGROUND 

CSXT in its present form wu creat.ad by a serisr of 
~tsnsa~~~ons approved by tha ICC. In the 1900 daciaion in m 
&COnCldl 363 I.C.C. 521 _- .- 
(19801 (-1, ch* Commission allowad CSX Corporation, a 
noncarri8r holding company. Co contrO1 l subaidiuy corpnrsCions 
th. Ch.srio Sysc.m. Inc. (Chessia) and Smboard Come Lim 
Indugcries, Inc. &2LL). Th* railrO*ds eonCroll*d by Chsssio 
included the Chasapaakm L Ohio Rai1W.y Company (C601, ths 
Saltiwrg 6 Ohio Railroad Company IBM). and tha Wost.rn Maryland 
Railway company IUW. Tha railroads controllad by SCLI ineludad 
ch*.S*aboard Coast Line Railroad (S.aboard). the Louisvill* and 
Nashville Railroad Company IL&N). tha Clinehfi~ld Railroad 
Company (Clinehfioldl, and sav.ral smaller carriarm. ID a 
subsequent series of decisions. ch* ICC approwd ths 
consolidation of tha railroad corporaC@ .ntiei.s controlled by 
csx Corporaion ineo its subsldiay CSXT.’ 

Each of thaso cransaccions cresting prosane-day CSXT,wu 
appr0v.d #ubjact to th# ICC'S rcandard l&Or PrOtaCCiOn 
condiciorw. mose conditions wr. l dopcod in n *k Xv. 

360 I.C.C. 60 (39791 I tkuxk-- 
miion.1 mandaeo to provide such 
proceetion under 49 U.S.C. 11347. 

' In v, the Commssion l uchorirmd thm CSX 
Corporation (CSXO to acquire control of tha 6 subsidiary rail 
cardorm of Chosaie and ch. 10 subsidiary rail earriars (tha so- 
called Family Linas) of SCLI. through the mrg.r of C3ussia and 

which w.re subsidiaries of SCLI in 1960) nurged CO fOla tha 
in-&O. Udnd 

Fin.mce Dookse NO. 31033 
(ICC .arv.d May 22, 1967). kg.d into eke GO. Latsr 
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.?l:azzt 3CCKIC So. ;33:j :.2-!4c. ;j, 

, :Jcor e.ang.s c.c*,rar, fzr 
:mrunmaCxCn of agenCy-3Fp roved 
L3plemencrng agreemencr ;..gO 

i~Wc.PCt~or,. a=. .S:rblAsh.d by 
zraced befar. the c5ang.s occur. 

-5. parc.r.r cannot react an :ap!em*ne:nq agreemanc. the :.eu.. 
if 

a.r. e.eo1v.d by arbicra-:On. Xrbicracion awards may be appc.1.d 
co ch. Board under cr.* .=?. ~zLu,R Scandrrd of review.' 

Purauanc to the 1::'s 1380 dccirion in m, on 
SNarch 4. 1981, CSXT and the LIN entered into an ~mplcmeneing 
agreement Ithe 1981 Agreemancl far the coordination of certain 
cerrrcoriea of the CLO. 
iclincbfielb). 

L&N. and Clinchfield Railroad Company 
In chat agreement. Ch. affiliate carrxers and 

relevant labor organizations agreed that train operaion. becwem 
2rzard-Flcmlng and Marc1n. KY. on the CL0 and L&N lines, and 
between Shelby, KY. and Ewin. TN, on the CM and Clinchfield 
lines would b. combined into "the Coordinated Territory.' The 
Agreement concluded with the following statement in &tic10 
XVIII: "This Agreement shall remain in full fore. and .ffect 
until revised or modified in l ccordance with cha Railway L&+x 
ACT, as amendad.” 

On F.b?u.ry 11. 1993, CSXT rarved a notics pursuant to 
Article I. SeCCiOn 4 Of s upon th. 'JTU Comaittu.. of 
CM, L&N, and Clinchfield to expand ch. Coordimred Territory.' 
The 1993 proposed coordination involved op.rations from Rwenna, 
KY, through Pertic, Hazard. Deane. and Marein, KY, to Beaver 
~a., and then Co either Russell or Sh.lby, KY. UlV opposed ch. 
notice on the ground. ch.t Arcicl. XVIII required chat ch. 1961 
Agreement could only be revired or modified by eha Railway L&or 
Act IRW). Arbitration followed. 

on October 17, 1994. an Arbitration ComiC~e~~ found chat 
ch. carrier's Nar noc&cm of F.brury 11. 1993, was 
improper because ch. 1991 Agreement s~eif1.d RIA proadur.. aa 
cho only mochcd of modification of th. 1901 Agreerunt. 
supporr of its ruling, the Commicce. #tated: 

If ch. ICC found, as it has, eh.t partis@ can m&m 
enforcc.blm arrangements. jointly l grwd to, which 
different from chose required by sYor* it 

In 

aI. 

' Under 49 CFR 1115.0, the scandard for reviar is provided 
in - Co. -- m 3 I.C.C.2d 729 
(1967) 1-j. Under ch. s st~rd. the 
agency does not revisr *irsu.s of causation, fh. oaloulation of 
benefits, or the resolution of ocher factual qu..cions* in the 

Once having accepted a case for review, w. mry only 
overturn an l rbicral averd when it is shown that ch. 
award is irr.rional or fails to dr.r its essence from 
th. imposed labor condiciona or it .xc..ds th. 
authority repoeed in arbitrators by thorn. condiciono. 
[Citationa omicced.1 

3 A .econd notice, dated March 17, 1993, referred to the 
February 11, 1993 nOtiC.. and explainti in detail Ch. propo.*d 
coordination between: (11 Ravenna and Martin; II) mzard and 
Shelby; and. (3) Russe1l end Dent. 

' RobWe 0. Barrir. chairman and neutral membmr, H. S., 
Emrrick, for Ch. carrier, and Rob.rt Y. Earl-y, for the union. 
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'aould app8.r Zkat an arblz:aClOn ~mmr~:ce acing under 
S.~chorlCy gr.r.:.d by TS. :TC .aOuld be .:?Ll.rly bound 
:a follow ruch arr.ng.m.n~r. :f :S.C ‘9 -ha ca.., the 
carrier, by LCe 1981 agrcemenc. ha. prrcixded itself 
from asking for b LQXQ arblcrrclon of l coordination 
*hach encompasrcr a coordinarion vhxch ic previously 
agreed may only be modified In an agreed upon-manner. 

On December 9. 
Arbicracion Commiccec's decision and ward, 

1994, CSXT Petitioned fx r*vi*r of ch@ 
CSXT raqueaced ch* 

ICC co vac.&. the decision, find chat the 1981 Agreewnt is not 
an inpediment CO implemcnc~ng cS* cr*nraccion prowsed by the 
1993 notice, and direct the Arbitration Committee to faehion e 
new imPl*WnCing agrcemenc a@ required by Cuticle I, Section ( of 
YawYork UTU replied. XLUl filed a scatemene in support 
of UTLVs position. end CSXT filed a rebuCta1. For the reasons 
dimcursed below wo will review the rrbitrator'e decision, vacate 
the decision, and rmmd the proceeding to the partim co 
COntinue the implementing process in accordance with Section 4 of 
New York Dock. 

ARGUMXNTS OF THE PARTIES 

Th* puciss ais* three mein irsues: :ll rhethor CSXT wae 
bound by the provisions of Artxl. XVIII of the 1961 Implementing 
Agreement; (21 vhecher the changes would improperly reopen tha 
prior 1901 Agreomonc by re-coordinating the territory already 
coordinated there; and (3) whether the changes en rho em that 
may justify our overriding Article XVIII as an imiwnc to eha 
proposed transaction. 

CSXT contends that its l ppoal meet* 
the r' standard of review. The carrier l vus chat its 
appeal raises recurring end otherwise significant iseues of 
general importance regarding the propu incerprecacion of m 
XQ&&Q& and, thus. ratirfiee the s criteria. In 
addition. CSXT rrgua chat ch. Arbierrcor’s conclu8ion that the 
p4rcios. through 4 prior implementing l greerwnt. could rephem 
thr agency’s s procedures vieh RIA procedurss for 
implawnting fueum trens4ccions. is egregious error, and chum. 
merica our review and revereal. The Uniona do noe challenge our 
l uchoricy to rovior the Arbitrecor's decision. but ehoy argue 
chae there ia no r*ason co overturn th* award. 

-. Vm contends that CSXT knowingly 
and voluntarily l gr**d to the Article XVIII language Chat 
provides chat tiu RLA procedures are tha only ray Co modify th* 
1961 Agrmant, and ebat CSXT is, thereform, bound by Cha 
bargaining elau~. 

CSXT auntarm that keicle ~VItf’s referana CO the RIA was 
rwroly =boilaplato phraseology found in auay eolleetivo 
bargaining 4groomoncs. and chat ic applied only co modifications 
of ehoae provisiona relating co employees r*t*. of p;;;ti work 
rules l ftu implefeencacion of the 1961 trwaCtiOn. 
maincainm chat the agency's HLY procedures would ba 
followd for ucy future transections chat aleo involved the 
Coordinacad farriroy. 

~JTIJ, however, cakee ieeue with the railroad's Cat*gOrfZ~tio* 
of Article XVIII as merely borlarplace l.ngu*g* P*rt~i*i*g co 
employ.* rec.. or work rules. xc l gu.. that it was not 
neces~ery to include the disputed languego to e@*um the u@e of 
the RI,A for negotiating those provisions. bW.W* *uoh mtt*r@ 
are eubjece to RLA procedures anyray. 

CSXT complains chat the l&or organtr*tioru’ int*rpr.t*ci=n 
Of u<icl* X-VIII focurcs only on the reforenc* to RLlr pr=c*d-• 

. 
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FLZrZZ* Z0Ck.C >I=. 2 j): j 
S-b-No. 25, 

and rgnsres 'he A3rtrcce’s reczgnx::an cf 
procedure. ~2 ArtLZl. X:::ai zt :S. Agr..m.n~. 3ccaur. the agreement specifisil:y referexed uYcrk. CsxT conc.ndr 
fhec it we@ free '3 -arr/ 
procedure., purru.n: 

?Ut r..W coordlnatlon, under choe. 
co the auchorlty grancad in u I 

CSXT assu~s chrt it and iCS predecersore have previou*ly 
coordinated cerricorle. under LJev York ppr;k m rubeequent 
ICC-authorized CranSaCC~OnS. despite the inclurion of eimiler Ru 
language in.ch. implementing agr..m.nC, end uichout any objection 
from UTU. - For cxmmpl.. cho WH and B&O cncered into an 
implementing agreement with rrrrJ On November 26, 1979. Section XI 
of the agreamenc contuned the same reference to the RI..4 as does 
Article XVIII. 840 end WI4 eemed notice in 1943 under Article I, 
Scccion 4 of New to expand the Coordinated Territory by 
adding crack from Cartis Bay Railroad. After 'QTU refused co 
agree Co e new implameneing agraamanc. one wee imposed by an 
arbitration eommicte. under New 

In 1959, the former Atlantic Coese Line Railroad Company end 
LAN entered ineo an implemencrng agreelmnt with a predecessor 
union of the UT0 coordinating the&r operrcions in Montgomery, 
A1rb.N. S.ction 5 of chat agreement contained the same Article 
XVIII’refetence to the RLA et :esue here. NevetChelese, this 
cerrieory as expanded to include track of the forma Aelant. L 
West Point Railroad end the Weetern Railway of Al-, pursuant 
co . 1963 s implementing agreerent. The former a&O, 
CbO and L&N expanded chair coordinsced train operationa in 
Cincinasci. Ohio under s 1964 s impl*mencing 
agreement, w Appendix I. even though Chis #WE. territory hsd 
been cha subject of an ..rlier coordination rccomplished und.r en 
implenunting agreement with the UN cone.ining the RU reference. 
In 1992 CSXT expanded coordinstad territories of th. former CM 
and Seabard System in Richmond. Virginia to includ. crack of the 
former Richmond. Fredericksburg and Potomac Rai1ro.d. Tha 
previous Novembu 29, 1969 implamanting agreement again conc.ined 
the RI.4 refmrencm. 

The union responds th.e its failure to invok. ies right to 
follow RLA procedurea in the past is MC . waiver of thee right 
here. The union contends that in th. instance involving B&O and 
Wn, ic did not invoke its RLA barg.ining righe because there was 
an intervening ICC decision under which the second coordination 
agreement proceeded. In eddieion, the consolidecion involved 
only 0.15 mi1.a of rail and five employees, who were not subject 
to significent chenges. 

csxz also l rgwr chat the arbicraeor’s decision failed to 
cxplsia what ‘quid pro quo' it would rec.iv. for relinquishing 
ies stetutory righc to accomplish coordinationa through U 
parh proceduree. CSXT implies eh.e the 1981 AgreemenC us@ nOC l 
typical .contrecta embodying some bargain between CSXT end UN in 
which th. rai1m.d could we&v. ~cs ecaeutory right. Rather, CSXT 
charact~rirem tha 1961 Agreement as l rsgUl*torY re+renunC of 
the ICC. 

m stu.m that the lenquag* is clear. simpls, aad 
unwbfguous. l nd thu ch. Arbrcrecor had no **ad CO 
"psychologis.~ Che carrxer'e mcivecion. mu .p.oulat.s th.e 
C5x~ readily and knowingly agre.d to Article XVIII bwau@. it h*d 
,,o memingful expectaion In 1961 that ic would r.-coordi*.t. th* 
mm territory 12 yeus 1aC.r. 

csm wintains that the CommiCtee's COrUtrUCtion of &ticl* 
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1. Ch railroad artier 
:hat :ha exciusivc nethod rq~~rea OY --- Precedent for 
acccrrplishing a eransaCCiOn Such as iC iroposed hera is chat 
Provided in vVork 
not, by agrssmsnc, 

According :a CSXT. rho parries may 
vary the rcquirtmanCS see by eha rcaeuta and 

ICC xder, sspwially when chc l lcerm~iw Procadurm is coneainmd 
in an agraamnt chat has newr bean reviewad by the agency. 

llTJ maintaina, however. that nothing in tha st~,utr or in 
Xaw prohibits the earner and tha labor organization 
from voluntarily agreeing in a NCY implmmncing 
agreemane CO l different method of rssolving matcars concmming 
future aordinations of the xwolved lines. 

- CSXT l rguss chat iea 1993 
propcsad transaction was not in;andmd to b a modification of the 
1991 Agreement. but was a nw coerdinacion. rsquirfng a 
eompleC*ly new notice and a new implemaneing agreema% under 
Article I. Swtion 4 of v. csn nuintaiw: (1) chat 
the cransaccion covered by cha 1981 Agrwwnt had alsaab/ hen 
consumnuted: (2) chat. by its Cans and by owration of u 
&&,-it was limited to coordinating tba train operstfona 
dascrihd therein. and did not address future transactiona; (3) 
chat thm 1991 Agrsmmonc would not ba modifiad 0~ reviwd by the 
proposed transaction, but would be suporssdod and replaced by l 
nw s fmplenuncing Agrmawnt governing ths l pmded, 
Coerdinaeod Territory; and. (4) chat w~@oymea' intmremta would 
still ba protweed. because they would continw to racaiva tha 
protsctions and bonefici under NC*, as guarancwd in 
CSXT. 

In r*sponw, Urn ciees language from CSXT's 1993 notiew 
chat appssra to contradict cha railroad’s arguauat that the 1993 
proposal warn not intended to modify the 1981 Agrwunt. The 
February 11, 1993 notice stated chat it w" *wesway to rsopsn 
discussiona of cho consolidated arm.* Tha stated intention of 
chm xarch 11, 1993 notice was *to reopen th l gr~mmnt~ 
coordinating cha operations bawwn Hazard and Shelby. Koneucky 

EO rsvise the prawns l grsmunts to oporste u indieacsd 
&i&: ...e.* According to chm union, cha matters *indicated 
baler- wmra three proposals to axpad rha 1991 HSrSrd-Drum- 
tarein coordination.’ 

DISCUSSION AND CONClUSIONS 

m. InbscaKwn# ths ICC ammattmd its 
authority to review l rbicral wards arising fmr the 1-r 
proeeeciw cmlditioM chat cha l gsncy iEIpOse# upon its approval 
of tr,srgsrm and other transactmns embracsd within 49 U.S.C. 
11343w. ma ICC staced char* chat ic would review such l wsrds 
if tw involn l aLgnificane issue* of gaural importlac9 
rqarding tha propar incerpretacmn of our labor prot*ctiv* 
w&tioru.. It also sad chat where chom is 8grwiOuS error 
or rbrm tha award fails to draw 1~s essence from tlu labor 
conditiona, it would revtrsm an arbicral award.' 

rh. ismum of whether thm railroad hu bound itsdf to follow 
RI,& proc.&ras in undertaking the champem at ismu* im l 
significant ismum of general importance which merits our rwi*r. 

’ a Exhibits A and 8. UN’s vaifiod rtatsmmIt. 

' m, 3 I.C.C.ld at 736. 

'& at 735. 
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the Impiemenclfig Agreement provrdee 
w.s Improper 

thee following the 
proo.dures of the RLA offers the 'only method for modifying or 
expanding the coordizarlon of forcee originally agreed co 
::vering the eerricory b.Cve.n Hazard and n.rcin, j(y.* auc 
3:zis did-not euppore his .:i*ding em the reference CO the RLA 
ixi :hac meaning. 
:?ert, 

Refore the l rbrcrstor. CSXT argued. es it do., 
CheC the reference CO RLA procedures in titiol. XVIII m..ns 

:.irc changee in pey and working conditions must be neg0ciac.d 
purruanc to the MA. But the rai1ro.d claims ch.c the language 
does not mean the< .ny further modificscion of the implementing 
agreement CO terry out en iCC-suthori2.d crsnseotion is subject 
co .RLA recher then ICA procedures. 

Rech.r then restating the procedure under the 1.~. labor 
believes chec including the subject lenguege would l xpresm the 
rxenc co adopt a naw procedure, the RI& rachor than the 
c~rcomery procedure under the ICA for impleeencing chengee 
arising out of .n ICC-approved tr.nr.ction. The Unions argue 
:hac such an incerprececion makes the moeC senee b.c.us. section 
6 notice under the RLA must be served by the carrier if it 
prcposes l ny chenges in rsC.S of pey or work rulee. uhech.r such 
l provision is inserted in the implementing .greemenc or MC. 
Thus, ressons UTU. . more ra.son.ble ineergree.cion of the 
lmgusge is thee it W.S included co m.ke cleer in this agreement 
ch.E . wider stop wes l nvieioned for cha RLA ehaa is usuelly the 
c*s.. Labor concludes ch.c the lmgusge is cleer, single. and 
unmbiguoue . 

: 

We do not egree with the Unions tbec cbe reference to the 
RLA is free from WJbipuiCy. It ie neither unowumn nor 
tareesoneble for thm psreies to en agreemene co recite the 
appliceble 1.w in the contrect. Thus cbe ineerprec.cion l rgued 
by CSXT mey not be rejscced out of bend. Moreover, .seueing 
without deciding ch.c carriers l nd uniona mey by .greeeenc 
replace the 1-3 process wick ch.c of ?.he RLA, the f.ce thee 
congress l necced l eccions 11341 end 11341(e) co govern in th.se 
inscanc.s suggests thee way ambiguity in en l greemenc be resolved 
in favor of the ICR process. 

, 499 U.S. 117. (19911. Any 
agreement by the pereies CO depart from recefon 11347 end Kw 
w procedures to resolve mec~ers chet would nomully be 
covered by chom procedures should themfore ba cle.rly and 
-una&iguously expressed. ThaC 1s noe Ch8 ceee here. 

Xn looking Ed the evidence submitted by the perties. we nor. 
tbec the reilaved h.e pointed co ceresin circumstances Co supporC 
its poaicion. CSXT norss chat simrler 1.ngu.g. h.d been included 
in four other imgleawneing .gre.mencr. Th. rei1ro.d points to 
this l a a practice continuing over 30 year8 which hes never been 
interpreted by the milroads. the unions or uryons 81s. CO uncll 
now meen chet the IlIA displaces s l e the ptoc.dur. 
fOr modifying imglementing l greemenes co eeke changes l rising out 
ot crans.criorm approved by ch. ICC. The unions hew ch.llenged 
:h. relevsnce of one of chose precedence, but here not gr0duo.d 
any preoedente where s provision such .s the On8 in Article XWIf 
hes be.n employed or interpret.6 to provide for modifio.CiOns for 
an impl.eenting sgreemenc pursuant Co QA PmfSioM- 

In snochet l rbitrscion ~1s.. CSX -- __ 

served Dec. 7, 1999.1. I- __ 1, Arbitrscor 
Robert n. O'Brien addressed . rimilrr provision in WI 
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In chir Arbicracor'S view. when the drafters 
agreed chet an implementing agreement could only & 
changsd in l ecordence with the RLA they intended this 
prohibition to apply to maccers Subject to bergeining 
under the RLA. They could not have intended ic to 
affect the jurisdiction of the ICC. Nor did they hwe 
the right co preclude the ICC from reviewing mergers 
and coordinrcions Subject CO its juriSdiction. A new 
transaction would be governed by the Incsrseac. 
Cowmarco Ace. not the Railway Labor Ace. 

In suppott of his COnCluSiOn. Arbicracor O'Brien cited the 
face chat CSXT bed negociaced Several implemeneing agreements 
conreining the RLA language and noted chae meny of these 
properties were subsequently coordinated without feeort to cbe 
RLA. "Rether', he noted. "they were coordineted in .ccotdanc. 
vieh ICC procedures. O'Brien Award St 21. The ICC upheld 
Arbicretor O'Brien's award. 

Because we conclude that Areicl. XVIII merely recites 
exircing law, which provides thet RLA procedureo l pply to 
modificecions of races of pay and rule8 (i.e.. meteere which are 
outside the scope of modification to CBA's which can be nude by 
an implemeneing l graemenc) , we need not address CSXT's l ssertion 
thae this crenseecion wlrrancs l new implementing agreement 
racher chaa modificecion of the 1991 Agreenunt. Nor need we 
resolve the iSSue of whachar cha pertieS co an impl8mWxiUg 
agreement, by mucu.1 consent, may supplant u 
procedures rich RU procedures co govern meccers that otherriSe 
would be covered by the s procedures. Flnelly, we 
need not consider whether we may or should override the 
provieione of such an agreemene purruane co ChS prOViSiOnS of 
seceion 49 U.S.C. 11321(e) or 49 U.S.C. 11347." 

We find that the erbicracor committed egregious error in 
finding cbet CSXT ~a# bound to effect the COOrdineCiOn at iSSue 
by resorting to the RLA as l result of the p?oViSiOne Of Article 
XVIII, Aooordiagly, we vacate the arbitrator’s l werd and remand 
th8 proceeding to the perties to continue the impl*menti*g 
procese in l ccordence wick Article I. Section 4 of the ULE2& 
m conditioru through further negociecioru or l rbicrecion to 
reach l new implementing agreement. 

I.C. 
impleme 
RU nro 
and 
The 

‘O The court in a 
S-. 815 F.2d 446 (9th Cir. 1989). held cbac parties to en 

nting l gceemenc under Nev could l gr.. to follow 
~cedurea for any modificScionS to an implementing l graemenC 

ihat tlu ICC lecked authority to OVerride such en egreement. 
court, however, based itS conelusionS on m 

mv.<, 980 F.2d 562 ID.C. Cir. 19991 (holding chat the 
lacked l uchoricy co modify CBA's), which we* SubStguentlY 

rturned by the Supreme Court. Nerfolk 
m, 499 U.S. 117 (19911. 



1. The decision and award at ArbicratOr Robert 0. Harris is 
vac‘zcd. The proceeding is remanded CO Cka parCieS for furchar 
proceedings in accordance with OUT finding‘. 

2. A copy of this decision vi11 be served on Arbitrator 
2okert 0. Xarris. 

3. This decision ir effecC~ve on the service date. 

By~~cha Board, Chairman Morgan. Vice Chairmen Simmons. and 
Commi**ioner Owen. 

Vernon A. Williame 
Secrecery 

. 
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This PmCu~n, ark beuW Of CsnS kf& IO mrke openrional changes related 1o a 
Setia Of ICC-Ppprpved tnnsa~tion~ dW helped (0 CrC%C Ihe cam= as it is today. B&fly. CSXT 
pmposed IO coordinue nain opemdons arid m&e Waled labor changu ov= 1 pomon of ,ts 
sysum by creating a new opemtmg dirmcr rhe “Eastem B&O Consolidated DistIW (Eatem 
Dismct). and merging seniority mSIm in IhM new dismct. All enginrrn and trammen worklnp 
in he new Earrnn Ditict were IO k placed under CSXTs CBAS wth UTU and BLE covenng 
the former Baltimore & Ohio Railmul Company lines. There wu IO be L net IOSS of five 
positions. On Ju~uuy IO. 1994. CSXT sewed 1 notice on UTU and BLE of in inwnuon to 
implement Ihe I&or changes lmder New York Docl 

The Union3 refused to p&ciplo in the nqoauion of m implementing rgreemcnr. The 
Unions argued. inter dia. thr1 the llbnr changes may WI be cornplIed under New York Dock 
beuuse they would violate existing CBAS.’ Unable m ncgociue. CSXT invoked arbitrarion 
under NW YorkDock The panics selected ROkn M. O’Brien u the ubiuator. Arbtmmr 
O’Brien issued his rwrd on April 24.1995. 

The tiiuuor ruled chu he M jurisdiction to ubituc uI implementing award under 
New York Do& The ubiuator held t& CSXT could implement eke I&or changes. unless ~hc 
ICC wm IO fiad tbu they would ynlwfuUy ovaride %&a privileo~ or knefiu” of CBAs 
chtmunkprrranduadcr~I.~~2ofNnrY~&~~ Theubimun-edthaI 
iuu for I& ICC iuclf to decide in tight Of cbc Disk& of Columbia Cif& COWI of Appeals 
mmwdofIJdsisswin~.Npron4. Bothsidaappdedfhlrkiawtrawud. 

In io December 7.1995 daisicq Ihe ICC afbmcd Q 8rbiuaWS rulhority to implemem 
labnr changes rciaud tn chc comolicLdoa The ICC rejected the Unions’ ugummc thu the 
~hurga could not k implnncnled Mdcr New J’w& Dock because dwy involved CBA “rights. 
pfivilegq or bakeflu” that must be pmsmvcd under that daision. The ICC rerf%med iIs 
authoriymmodifyCBAtamcwhcnruch~g~rrr~IO~~the~ntorrllize 
the public te&ia of uI qproved uanswtioa. The ICC upheld the ubitmWs finding Gut 
public benefits would mU OUI of tbc positive effect of tbc workforce wnsoliduion on 

(...wminwd) 
imposed l&or conditions or it exceeds the ruthoricy reposed in arbitnton by 
thox w+ioar [Citioar 0miaed.l 

The ICC tid irnrr of law snd policy, incMing issua involving interpmUtion of Ihe 
sUIuteoriIsLborcoDditiom,&tixmomcxpuuive sul?dud of review rppropnuc for a 
rrOuluay~~withdminimruonof~~ryauurcrrdiucondidonr 
dummda. SW W&u v. CAB, 755 F.2d 861.864-65 (1 Ith Cii. 198s); Pan American World 
Airways Inc. v. CAB, 683 F3d 554,562 (DC. Cu. 1982). 

’ Where modifiazion is necerwy. we nuy a* under either former sectiona I I347 or 
I 13kl(r). whm chess former provisions qply. or under dw succasom 10 these pmtinons. 
Railway Labor Ewcufivd AMI v. Chirrd Stafu. 987 F.2d 806 (D.C. Cir. 1993) (R.LM ): 
Norfolk & Western Y American Train Dispahws. 499 U.S. I I7 (I991 ): md AIPWPICIII~ T?WI 
Disporchars Association Y. I.C.C., 26 F.ld I I57 (D.C. Cir. 1994) (ATDA). 

’ The Unions rise argued thu (I) CSxf impmprly hued Ihe chsngu on a succession of 
Commission daisionr ruha dun on L specified individvrl decision ud (2) !he chinges UMOt 
be based on any of Ihe umwc~ions approved in rhe succession of deciSiOIU becavte chore 
decisions ?re IOO old. These issues ue no1 involved in Ikis dewIon. 



opemIkd efficiency. SubsqucndY. the ICC’s de&ton was affirmed in (infred T7~~~porro,lon 
Unron “. nil. I08 F.3d 1425 (UC. Cir. 1997). . : 

By pdiontl@cmok II. 1996. the Utionr;requrn that we enter a “suppiemad 
order” under curem 49 USC. I 1327 requiring CSXT IO submit qwteriy reporu as to: (I) the 
public rnnspo~onkncfiu “assmedIy realized” by the transaction: and (2) the mamw m 
which those benefiti have been used.’ On November 6. 19%. CSXT replied in opposition 10 the 
Unions’ petition for a supplemcnul order. 

On December 3 I, 1996. dx Uniona tiled L motion IO file a reply to CSXT’s reply and 
undemd a sepua~ly filed reply. CSXT tiled a reply in opposaion IO the Unions’ motion on 
Januuy 8, 1997.’ 

The Unions’ peddon for a suppkm~ul order is more properly consmaed as a petition 10 
reopen this admidmdvdy find muter. We may reopen aad revise such decisions based on 
maaid mu,, chukged c- or new evidence. The Unions urge us to begin a separate 
pmcadiig IO rcexamd he issue of whmhu the public be&u of the transaction are wtwl~! 
beimg rulii, they argue dux tkc bmefiu found by the arbiuator were “p~~umed” and based on 
llmppo~usumptiolu. Inussnm Iky de uguing thr1 the ICC commirted maurial error by 
uioptingtkaPbi~~hndingchrcherrwouldkpublicknchofromikcpmpored 
coasoliduim of l4nioaicy disuias. 

We disagree AS noted bytbc ICC in iu Dectmbu 7.199s deisim~ 12.13, and 
girmcdbythcMnt(~pop.uIl-l2Xthe~d~~uofch~lidrtioawm 

mmppmld usampiiom Tbc Unions have failed to justify 
mopnino of this dminimuively tinal Ird judicially afkned mater. 

The UniOna also y0uc that we morn mxxuidu the issue of whether the efficiency 
bem?euofthc ImlUwdoa b5imelg clrgwndo that lky exist) will likely k passed Ihmu!gh to 
the public BIU the ICCs ~MI deckion thqmughiy explained why the &iciency gains would 
kncfi~tbcgencnlpublic~wcllucbrniLod(dipop.ul3): 

1mptwe-m in cffikncy reduce l cPrids costs of da. This is a public 
marpormionkrrdtbcslrncitrrruloinrrducednmforshippnunl 
ultimaelycoaumcn neswingsraliibyCSXTul¶kexpaudmk 
prucdoncot&plbiickcuucofihcpraeKeofcompution. Wherethe 
mprpomcion market for puticulu commodities is not competitive. regulation is 
W8i&bhtO-tbUCOSdCUUSUUCdkUdbl~Udeaaca. MOICOVW. 
iDaod rftlc*osy and lower costs would enable CSXT IO increase ticand 
-by~cbucniatolo~iuntafortheurvi~i~providaorro 
pnwi&beacrs+4etkfheumrratu. Whileihemiimadthacbybenefiufmm 
thaelowacoarsodoathepublic. 

: On April 12.1996, du Unions filed an earlier petition for a “nrpplemaul order” 
asking us to remedy alleged defects in CSxTs implanenudon of Ihe labor changes in the new 
Euum Disuicr On Cktok 23.19%. the Unions filed a nodce of withdrawal of that petition. 

' We will no1 consider the Unionr’ reply to CSXTs rrpiy. Under 49 CFR II04 13(C). 
replies to replies are prohibited. This prohibition may be wived upon a showing of good cause. 
but the Uniona have nor shown gooduwe here because they have not explained why rhe 
additional argument could not have been s&mined in their origirul paidon. Moreover. rke 
Unions’ reply merely offm further argument in suppon of iu petition dut we impose a nponrng 
rcqulmnenl on CSXT. 
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Finance D&kec No. 28905 (Sub.&0 :T, 

The Unions have no1 attempted. however. IO explain why they believe he ICC’s declston 
was mo”wus u regards efficidncy gains. once agun *e qucnron of effic1cncy guns wu 
expmssly addmsud by the cow nvicting the ICC’s decision and the ICC’s conclusions wm 
affirmed. llnu. their p+ian must be kid _ I 

This deeis+ till not signifiuntly lfIcct either fhe quliry of the human environmem or 
the co!umation of enc?gy resourc”. 

I. The Uni0n.t petition for a supplemental order Is denied. 

2. This decision is effective on its date of service. 

By the Board Chaimua Morgan and Vice Chainnan Own. 

Vernon A. Williams 
S--Y 
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108 FEDERAL REWRTER 3d SERIES 

bar-pmwtive ~0nditions on the tranwtion 
to insure 8 fair nmngemcnt thor will safe7 
gunrd intcm8t of 8dvemly affected employ- 
ea. 49 U.S.C.(lSM Ed.) 5 11347. 

2. Commer&&.l 
Seniority pmviaionr of collehe bu- 

@nine agreement (CBA) are not within the 
camp8¶sof yrighu. phikg8e.. 8nd knellt8” 
pm&ted sbrolute~y by staaae ban power 
of Interetato Commerce Commieei0n (ICC) 
toahmg8t.ecert&termsofcollcetivcb8r- 
gaining agreement (CBA) PI necemry m 
eKectu8te an ICC-approved railmad c0neoli. 
detion 49 U.S.C.U9B4 Ed.) I 11347. 

2. CommemW209 
Evidence eupportad arbitnto~e IactueI 

Ending the nilod’r abmgwion Of teme of 
titing cdhxtbe bugeioing egreemontr 
KBAe). in order to merge seperate eeniorify 
msb?m of tonne? milmede into single unior- 
ity liet for en@aeem and trainmen for enti 
con8olid8tedmildi8~aruncecvvyto 
effecbuta conaolid8tion approved by the In- 
tamate Commcm Commitsion (ICC). 

On P&ion for Review of an 01-3~ of the 
Surface lhasporcntion Board. 

Wh G. bfahaney. Wahin@~h DC. ar- 
gued the - for petitionem with whom 
John O’B. Clarke. Jr. and Richard S. Edel- 
manwemonthebr*h 

Lad8 Mrhl& v. Attorney, surhce TTme- 
panation Bawd. %ebingtoa DC. argued 
the came for respomientr. ~4th whom Hemi 
F. Rush. Geneni Cxuuel. wu on the brief. 
John J. Pawere, III and Roberr J. NQgem 
ktornep. US. Depwmenc of Justice. en- 

~WpMmr 
RonabiMJohnmn~thecueand 

EIed th brief for intewenor CSX TnmPor- 
wior Inc. 

Jeffrey S. Berlin, Mu& E. Martin. Roberr 
W. Blanch&u, Wiuhington DC. and Ken- 
neth P. Kok.on, Vienna. VA WR on the 
brief for -dmicu8 curi Amackuion of Ameri- 
GUI Ibilmdr. 

Before: EDWARDS. Chief Judge, 
HENDERSON and ROGERS. Ctit 
Judgee. 

Opinion for the Court l&d by Chief.& 
EDWARDS. 

HARRY T. EDWARDS. Chief Judge: 

This E8Sf priwr Out of an effort by ca 
Thwawion. Inc. (‘CSXTT to implemm 
an eppmwd merger of operations of poti- 
of four former dlmpds into a new, coti 
deted nil district In IIQ doing, CSm 
sowht to 8bm#8t8 terms of existing c0b 
five bughing agreemenu (‘CBAs”) in w 
du to merge eepemu seniority mows &o,e 
tie former mitmya Into single smiority b 
for engineera and wainmen for die en* 
dir* end to piece the employees of tJn 
co~0Ud8tod di8Wct under one CBA Cm 
served notice on the United Tnasp0~ 
Union (“UTU’T and the Bmtherhood of Lp 
eomotive Engineem (“BLE”l (jointly. u 
ione”) of ite intent to c0neolidete the vviw 
seaiority di8Mct8. Mt.er negod8tianr be 
tweenCSxTendtheunioMfailedtopmdum 
an agreement implementing the pm& 
changee. the diepute wes referred LO ubirrr 
rion. The arbitntor ruled in favor of CS.\I. 
holding thet the propolred changes are nteb 
sarytoeffectu8(cP transmion approved by 
the Intmwue Commerce CmnbiM 
(‘ICC-k however. in light of this waie 
decision in Roilwn~ L.&r Encutiwr’ AS’a 
v. United Stotu 987 F2d 806. 814 (D.C.Ci. 
1993) @heuitw). the arbitntor fewfled 
for the Commieeioa the quaion rhw 
CSXl3 pmpawd chqea undermine “fiti& 
ptiegee. end bene6u” protected by 49 
U.S.C. 5 11347 end the w-z&d -.vac Yd 
Dock mlea.” Seti Netu Yorir Dock RY.&~* 
tm(-BrookFyn E. Disc Tmind 360 KC. 
60. ard suk nom New Yorlr Dock Ry. ’ 
L’iited Slntu 609 FZd 81 @d Ci.lfl 
wc~r rorlr hdo. 

pmwtive errangemenu shell buAde ;*; 
such p&OM ee nUY be nM 
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~. the preservation of rights. privileges, 
and hen&a under existing coUec+iv4 

bargdning agreemenu. 

however. the SupremeCourt and thL court 
have made it clear that the ICC may abrp 
~recenaintemuofaCBAaanmarnryto 
&ctuu an ICC-approved haation. See 
.v~folk & W. Ry. Ca v. Ameriom Tmin 
D,@chan Aair 439 U.S. 117. l37-a 111 
j.Ct, 1156. 1153-53, 113 L.Ed2d % (1391) 
~l)i+t&n); Anusicon Train Diqmt&n 
.au’n u. ICC, 26 F.3d 1157, 1153-54 (D.C.Cir. 
1994) CATDA); Erdnrtivrr 987 F.!2d at 314. 
me questiona at isme here we (1) whether 
~rabiiahed seniority pmviaiona are within 
the mugary of intemsu that M subject t4 
daguion. and, il 30. (2) wheUmr the 
changes pm& by CSXT an ~aumy to 
effectuate the conmliduion of mlhy apam- 
UON that had been appmved by the ICC. 
The Commission ansmmd allbmuively to 
each of these question& and w an find no 
error in the agency’s judgmenL 

ThCpliNipldiSpUUillthiSWMi8WCr 

rhe meaning of “righu. privikgea, and km- 
firs.” for the parties agree that any employ- 
ment arrangement meeting ti detlnition ia 
MY protected. save for modillatioM 
achieved through callectlve hmgahing. The 
Csmmision held that “the m ‘rights ptiv- 
Jeges. and benefits means the ‘so-called inci- 
dents of employmenr or hinge beneilta’ 
and doea not include scope or secnionty pm6 
sionr.” CSX C0rp-C -ksuie sub. 
Inc. and Smkaad Coast Lieu Indns, Inc. 
Fiia Docket No. 23YO5 &&No. 27) 
(Nov. z?. 1995) v2Jmmiuiol debMan). n- 
i-tinted in Joint Appendix (*JAY 33& In 
light of the applicabk aututory prwiainr 
and the judicial de&done mnrtndng them, 
WUl6BdNb?SiStBOV&Wll~CommL- 
3lon.s holding on this point 

Funhennom the Commia&n did not err 
UI upholding the arbitnrotir Ilndiag that 
CSXTS proposed changes am luMIoIy Lo 

effectuarc an ICC-appmved consalidatio~ 
The ICC found that “merging the sepante 
seniority rolUr!3 into one wiu produce real 
emeicncy heneAU.” sas id at 13, rapnnud in 
JA. 335. thus making clear the nau k 
trueen the pmpwd changes and the effectu- 
ation of an approved hwuction found to be 
in file public in- 

On the mmd at hand. the p&ion for 
review must be denied. 

I. B-now 

csm. P lqior rail ander, IBthepmdwt 
ofvviourniJmadmarpMaUappmwdby 
the ICC. CSXThmiitagerwiainthe 
ICC% 1980 dcdrion auJto&ing CSX Co* 
ration to conuol two mUmad holding camp 
nia. see csx corp4-kea8is 
Syb. Inc. and Saakomd Co& Linr Indur, 
Inc. 353 I.C.C. 531 (1980) cSX ColuTdl 
over rim?. the 0panfi0N of the dmed 
s-a of Cheaaie System Ine Khcc 
de”) and Seaboard Coast Line Inthuuira, 
Inc. (‘SCLI”) wem merged togechg and. 
ultim8&?ly. kume CSXT. CSXT haa cam- 
hii various opemtio~, faciIlti= and work- 
forcea throughout potiona of the former nil- 
mad8 that today constitute CSXT. 

Thb case arisea out of M uumpt by 

CSXT to consoiidue train opemtiom work- 

forces. and faditied on poFiona of four for- 
mer r&o&-the Baltimore and Ohio Bail- 
muN’Bh0”~. W&an Maryland Railway 
WW’I. Chesapeake and Ohio Fiaiby 
(-C&07. and Richmond Frtderielrstux urd 
Potomrc Railany (‘RF&P). In 13% CSXT 
decided to combii train oprrtionb arork- 
forces. and facilities on the ewem potion of 
the former B&O with contiguous pation of 
the former RF&P. WM. and C&O to Crrw 
the Emem B&O ConmlidUed DisvieL 
csxTpropoc.edtopiace8lIofthehc~ 
employee8 working in the new. conmlidatad 
disbct on merged smiarity mW4 tith ON 

.- 
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lkt for engineem and a separacc list for reserved for the Commission he ,oesQI 
trainmen. whether CSxTs proposed changes to err 

At the time when the disputed PmposPb CBAs underrmne protectA “,ighq pnrc 

were advanced. CSXT had CBAa with the legcr. and benefits.” See L’TU u. ca 
LITJ md BLE COV&~ each of the form- Tmw.. I=. (Apr. 21.1996) (o’Br*n, A&.), 
raikods e~fmihdg rha no dime 77~ rcprin(ad in SA 413. 
~eni~nty rulea m the CBA for etih rriLord The UtliOllS ptitiO*ed dkS Comm&ion ~0 
ge*edY Wdd that work in that W review and revem the arbitrscotir d&ke, 
rrphic region bs performed by employeea MI Petition of UTU snd BLE. CSX Cotp- 
with mnioiny e&U Under that wmenr caho~h88sir sYSteT& k. u7t.d scold 
h&r CSms Pmpored ~Pk~U~o Ph cwrl Lisa hdux. he. ~iim Docket ~~ 
for itd ~011~0lidotion Of OpU’UiOm in the 23306 (S&No. 27) (June 3, lgg&, rrpnntrd 
E~rtem B&O DkWi& CSXT could Lw PnY in JA. 33, prllil~ Cm rrqoest,cd &e Corn- 
ensinmr OT taaimm ba SW a hn mission to uphold tie ubitrotofs 6ndkm 
thmughout the consolidti dka’ict. rewd- and. forther. to 6nd thet CSXTs propossd 
km of whether the tenibx’y a within the changes to the CBAe did not undermioe pm 
bound&es of the etIIplOyds IxibWd prior r,c&d %ghq privily snd kne6q” sss 
to consolidtin. Petition of CSXT. CSXT-Bhd of Loconw 

On January 10.198(. punuvlt to Commk- tiw Eng’ra md Unikd Tmnap Unim Fi. 
s&x-mandated pmcedwes under section 4 of nenm Docket No. 28306 (SubNo. 27) (Jom 
the .vm YaL Dock mke, scs New Ymt 3.1396). rrprintrdin JA.~. 
Dock, 360 I.C.C. at 77, CSXT setycd notim The Commimion mkd in favor of csxr. 
on the unions of i& intent to coneolidrta S C m onmission &him nprintrd in JL 
vuious seniority dkuicte of its m cami- ‘-1. First the [CC ,u~ the A 
en. The unions nfumd to ne@ate an -fs tie u CS(T~ pmporcd -. 
ivlem-tinO w-m-t -m thm dh3ti0” ol th o~nti~~ in tb~ nor, fop 
changes. Beuuse rho unione md CBm sour B&D Rvtcm ~~~ a )j,&& 
could not rruh M lBmmenS fhe nw.?r to ICC-~~~~~ mvon yld conuo~ UW. 
wes relend to Ybihotion Y ~Ui?cd by dons. Scs d a 3, nprir~cd in JA.al. 

section 4 of the New York Dock n&s. au &,,d, tie commjvkn uphe,d & &jm. 

New York Dock, 360 I.C.C. at 7s. tnfs 6nding that prior implementing m 
A neutral arbitmtor found (1) rhot the menu of CBXT do not requirr rhu CSXT 

coordination propoeed by CSXT (41 linked accomplish the coordinad~n at irsuc hem 
to M ICC-appmwd tnnuctioa; (2) that rhwgh Rsihmy Labor ti (W-A”) bu- 

NmY&Dockarbi~nmsnotbard pining pracdurr* ss CSXTs pm4 
by the terme of prior impkmenting rqnc changes invoke a different Wr. grrucr) ICI- 
menu that made nfennm to Railway Labs rito~~ than that u) which the prior W 
Act (“RLA”) bukininp: (3) that cm had menu applkd. su id st 10-12. rcpm(rd 
shown rht ma&htion of edsting CBk in JA. M. The Cor~~Min abo found 

eeaury and (4) that the pm@ Wt apply& NW York Dock mks in fhc 
~~toth&&@BkWldkmdc. insrant cam conlp* with tbc pnmcs’ Pnor 
pwided. se rquimd by section 2 of New impkmenting rgmmenq On Vvenl m- 
yd Docf: n&e impkmenting 49 U.S.C. siotm, CSXT hn consolidated OPtins 
0 11347, they did not undermine pmuctd dhin the tetitooy of the rormcr - 
%ight~, pfiga. d bcncdtr” Sm UTU and. witJ10ut ob~on fmm the udmh w 
v. csx rmnrp. Inc. (Apr. 21. 19%) plkd New Yorir Dock rula. SW id Third. 
(O’Brieh A&.). nprintrd in SuppkmenUt the C0rnlnksk” found thu CSXTS pm+ 

Appendix (‘BAT 413. no Wbitruor. in Cw (0 Seniority riehtr se W&iishcd by 
,@,t of thk cowt’s decision in EIceutivu ;;Evz= ny m effc*uatc the ICC- 
987 F.‘d at 314 (lnviog for the CommL*on pwvwh The ICC also hd 
~&t,ermincin the Lkrtimtm~th~paOf thU CSXTS Pmpacd ChWF m “Ot ’ 

pm& ?i&a. privilege and benedu?. dnice to transfer w&h from the empWee 
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U) the nilmsd. and that the mer@ag of the 
*panu seniority disuicu will produce real 
e6kiency bentlltr See id at 13. reprinted 
tn JA Pe. Fbu6y, the ICC determined 
tJut CSXTs pmposcd changes do not in- 
voke ,%ghU prIva= and bene6ta” that 
are protected by 49 U.S.C. 0 11347 and se& 
don 2 of the i%w York Do& mke. The 
commimion not.4 thst ‘ri*q privile9ah 
and bem6ts” include only The incidentr of 
employment awilkry emolumenu or Mage 
bmwflta.” Se8 id st 14, nprintrd in JA 
~17. Tbe Commimion concluded that fhe 
CBA prosMona at ieeue io ti case do not 
fsU wirhin the pmtactd “righU pdvikgm 
or bene6t4” as hey Involve scope aad se- 
Diority chsnges of the typs thst mnsktently 
have been modi6ed in the past in connection 
with coNolidslioN. sm id St 15, =priti 
inJA23S. 

On January 4. 1996, the STB denied the 
uniond petition for an sdminktnlive stay. 
Tbeunionethen6kdaptitionfornvicrin 
thkcoyL 

IL Anu.rsa 

. . 

The Supreme Court haa made dear thU 
to effectuge an ICC-oppmwd -oh 
49 U.S.C. s 11341(P) (1994) allow for the 
rbrogntion of temu in a CBA Sea Die- 
putchrrs 499 U.S. at 12ua 111 S.CL at 
IHSS~.’ In thir court’s Ezmxtiws deci- 
aioh however. we pointed out that ‘i 11347 
[involving ‘employee protective anwwnenta 
in rnnsmtio~ invohinp nil curkn’l on itr 
face providea more, not ksh generoue kbor 
protection then doee 5 1134W.” 987 F2d 
at 814. Tbuh the cma found ulu aitb 

.’ 
respecttowuanonecoverodbyuecion 
11347. “the Commiukn may not modity a 
CBA wi6y-ailly.” Id Non&ekes, the Ezu- 
tiiuude&ionLelcrrin~tlUt 

the Commission may modify CBAe aa necee- 
Sal-y to effmtusu covered -or!d: 

The stptut4 cksrly msndstm thst ‘right* 
privileges, and bene6W afforded employ. 
em under ads- CBk be preewed. 
Unleee. however, every word of every CBA 
were thought to eetablkh . righr privilcgc. 
or bene6t for lab- obwioruly atmwd 
pmpoaition-5 W @nd henca 4 113477 
doa seem to contempkte that the ICC 
msy modify P CBA 

Id at 314 (footnota omitted). Subeequeotly, 
in ATDA the ccun conwued Ezmtiws Y 
holding that Vertain conmctul pmvisione,” 
it% thcae tresding upon sny right* pmi- 
le@s or benalto in s CBA ‘are immutabk.” 
28 F.3d et 1163. 

Inthkcaee,~faatwomeiniuurc(l) 
whether CSXT’s propond neniority changa 
Involve URN of P CBA thet are sbklded 
sbmluuly from fha ICCS .abmgwhn wthr- 
ity and, if not. (2) &ether the pmpoood 
changa are ‘neca& to eflesute an 
ICC-lpprwad -’ 

A “fUgAh, R&i&#sa ud &m&W 

The UnioN srgue thst the commkskn 
erred in 6ndii thst CSXTs proposed nmg- 
er of the seniority mstcn in the consolidated 
dkaict would not undemdne protected 
rights. Wediqne. 

[11 when a pmpoaed cooeolidadoo in- 
volves nil taden. 49 U.S.C. 8 11347 I) 
quiree the Canminion to impoee ktw- 
pmt4ctive conditioae on the tmnwtioo u) 
ensure s ‘fsir sznnpment” that will ssfo- 
gusrd the intermu of adversely afkted 
employeee. Su Eaecutivu 987 F.&d at 
813. In intarpreting the safe m- 
qti by D 11347. the Commkakn h-eld ia 
Nau Yod Dock that Ytb mtm of PY, 
da. w0dtbg mditio~ md all dktive 
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bargaining and other tighta privilcgea and 
benefit, under applicable laws and/or 
e.xisting eoktive bwgaining agreementa 

shall be preserved unless changed by 
future colkctive bPgwring agreements.” 
360 I.C.C. at 34 (emphasis added). In oth- 
er words, CBA temxs that establish 
“rights. privileges. and bene6ta” may not 
be abrogated oaide of CoUective bargain- 
ing.’ Up until Snow. ti broad concepaLPl 
Ramwork has been clear. but the scope 
of the righta at issue hao de6ed cornpro- 
hension Obviously confused. the court in 
Ermdiws remanded thst cpw to the 
Comrnisaion Lo allow the ageocy to explain 
the mmning of the phnae ‘right* privi- 
leg-, and bene6ts.” Sar 98’7 F2d at 314. 

[?I In this case, the Commiwion oUet5 * 
d&&ion: “righta, privilegea and tene6t.a” 
refen (c “the incidenta of employment. ancil- 
lary emolumenta or trings bene6tbss op 
posed co the more cenml ylpecta of the 
work i&elf-pay. rules and amrking co&i- 
tions.” Sea commimion dmieiml St 14. rd- 
pin&d in JA. 337. And “the incidenu of 
employmenr ancillary emolumentd or fringe 
bene6ts” refers to employeee’ vested and 
mmed benefita. such m life ineurana. hoc 
pitalization tid medical care. sick leave, and 
simiiv bene6ts. Sea id at 15. rcpritid in 
J.A 333. According to the Commission. se- 
niority provisions are not within the COWSSS 
of “rights. privileges. and benetltr” protected 
absolutely Prom the Commioeion’s abrogation 
authotity. See id On thie poinf the Com- 
mission notea that seniority pruviaion# ‘have 
consistently been modi6ed in the past in 
connection within [sic1 coneolid&one. Thin 
may be due to the fact that almat a6 coneoli- 
dationa require scope and eeniority chrnpg 
in order to effectuata rho pupas of the 
transaction. Railway L&x Act bar@iw 
over these mpar of a coneotidation wouid 
frustmta the ~~~~~tionr” Id 

The Cottmimkds intmpmution k remon- 
able. See Anrnican Tmim Dispowrrr 
Aaa’n u. ICC, 54 F.3d 342 3474 (D.C.‘%. 
1995) (holding that the ICC’s inte~retation 
of ,Vew York Dock rules is entitled to sub. 

stantial deference by a reviewing wwL 
Under the Commizsion’s interpre~tjq 
“righw prnilegea and beneArs” are pm- 
ed absoluuly. while other employee intim 
that are not inviokte am protected by 1 b 
of “necessity,” putwant to which there mU 
be a showing of a nexus between the ehmgrr 
sought and the effectuation of an ICC+ 
proved ppMpction. Under this scheme, h 
public inrawest in effectuating approved EPo. 
solid~ti~ns is ensured without ‘my undue m. 
ri6ce of employee interesf.9. In our vim, 
chk is mscrly whst mu inrended by Con. 
E=-. 

In thie case, the only contested changea to 
the CBAs M seniority provisiona covaing 
the previously seperata r@on.¶ of rail se?- 
vice. When prewd at orel srgument, the 
unlow’ counsel - famed to acknowkd~ 
thst employeea wilI Ioae no walled %ngc 
bene6u” by v+ae of CSXTs pmpxed 
cbangee to the CBk. Thus. the Commissioo 
committed no error in holding that CSxTs 
pro& changea do not undermine protect- 
ed 7ighLs. privilegea. and bene6tl.” 

E. ~vmmif& 

[31 We next hro to the question whether 
CSXTs proposed changes to the seniority 
rosters u-en necmsary to effectuau an ICC- 
approved transaction. The unions contend 
that the Commisdion erred in Anding a nu- 
us. Wedimgm. 

1. New Between Cbangu %ught and 
ICGAppmwd Truurtion 

It is disputed tht the Commissio* hu. 
through P sedm of decieione, appmved 
CSXTS pmpoeed cooaotidation of the Cha- 
sic and Seaboard subaidiui~ iy~ being in the 
public intemt See CSX ConlmL ,363 ICC. 
ir( 521. Petitioners, however. contend u 
the Commission erred by 6nding that fhae 
k a *mu be- CSXis proposed Chsllgs, 
to the seniority meten and the ICC+ 
proved tmnsscdon. They argue simPlY thst 
the pamage of time between the ICC appm- 
21 in CSX Coti and the pm* for 
cbngm to the seniority msten haa rendered 

,,,e sop of Bb tr,,,, i, IUW an i-w in this C”@. 
It i, only ,he mcvlin‘d “other nyhu. P*.l@ 
and benrf,u” rhu U at Uwr. 



1431 
reduced rates to shlp~n and ultimately m 
~~“swners. The u”ionS offend no evidence 
lo the arbitmor or Conuniwio” m challenge 
csms co”te”fiona of inlpmved emciency. 
Indeed. at oral wgume”S the unions’ munscl 
co”ceded that these effkiencies an not open 
to dispute. In shmt rhe remrd suppona the 
Cammisuon’s Ending that CSXTs pmpcued 
changes to tie CBA3 am “eceaaaly lo efk- 
lute the ICC-appmved tmnwztion. 

III. coNcLm10n 

For the foregoing reawns. the petition for 
review is denied. 

the fur0 went3 unrelated. This argunlent is 
menrleYl. 

The mmd clearly suppow the Cmnmis- 
sion’s afIk?“ance of the arbitrator’s factual 
Ending that the proposed changes a~ lb&d 
,to an appmvcd tnnsmion .b the Cotnmi.9. 
sion noted. CSXT ha consolidated ita opcm: 
uons gladuauy. onen waiting lmil corponte 
entiti~ were merged. The Chessie and Sea- 
board Coast subsidiaies were not My 
merged until IS92 On this record. ws are 
ais5ed that the passage of rime doas not 
dirmnish a causal connection See CSX 
colp-ContnJ14hcsais sys. Inc mad sea. 
bwrd Coast Line In&u, 8 LCC2d 715. 72.4 
n. 14 (1992). aJ“d sub rums ATDA 26 F.&i at 
1157. 

2 TruupoNtion Be&It 

In EzenJiws we held thak in addition to 
Ending a nexus bermen the pmpmed 
chmga and an ICC-oppmved h-uuc’io~ 
‘Yo satisfy the *“ece.&$ pm for over- 
riding a CBA, the ICC must End that the 
underlying transaction yielda o huuporu- 
tion benefit to the public, ‘not merely [a] 
PMsfer [ofI wealth fmm employee3 to their 
employer.’ 987 F.Zd at 815. In other worda. 
the bene5t cannot Mae from the CBA modi- 
fication itself: considered independently of 
the CBA the transaction must yield en- 
hanced eftkiency. greater satety. or some 
other gain.” ATDA 26 F&i at 1164 (quot- 
ing Ezemtivcr). 

CSXT argued. uld the ICC acceptad that 
a w”solidati”n of smkvity rwam ww “cc- 
ewrytoe~ecblat8~nlergeroftheniI 
lines. This is both obviotu on ita face and 
wa demonsa-ad by CSXT. Fhr there ir 
little point in corwlidaling railroad8 0” paper 
if a co”solld8tioa of 0pentio0e cannot be 
achieved. It is obvious that sepvrta and 
dlsti”ct puts, openting seplntely and dill- 
tinaly. wiU not generate the value of comdi- 
dation Second, CSXT demonatmted that 
changing crews at pwiuu tenitorial bound- 
arka of the fomler -. Y woukl be 
required with sepanta senimity m&m 
would inerelsc wxtl a”d slow dawn uuuit 
times. ImpmvemenU in effkiency generat- 
ed by a con&id&d seniority mater will 
reduce CSXTs cmt of service. resultins in 


