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Jhckeround: Under finance Docket NO. 31363,’ the Interstate Commerce 

Commission approved the contrul by Trenstar, Inc. over the Bcsscmcr & Lake Erie 

Railroad Company (B&LE). the Duluth, Missabc & Iron Range Railroad Company 

(DM&IR), the ELgin, Jolict & Eastern Railway Company (F&E) and the L&c Terminal 

Railroad Company (LT). In doing so. the Commission imposed employee protective 

conditions aa set forth in New York Dock Ry. - Control - Brooklyn Lizstern Uirtrict 

Temina~ (NYD). 

Cn November 26, 19%. the Carrietx served notice upon the Organization and their 

clerical employ= of the Carriers’ intent to “coordinalc their accounts payable; accounts 

receivublc; wage payroll; car hire and dcmurrage: revenue accounting; gener4 accounting; 

property accounting; customer accounting and agency work; stores accounting; and typing, 

stenography and personal computer work into the Ressemcr and Lake Eric Rvlrcud 

Company.” According to this notice. which was served pursuunt to Article I. Section 4 01’ 

the NYD Cunditions, the work would be ~~rorrrxd by clerical employees of the B&LE, 

folluwiug the coordination. The notice rhcn idcn(ilied seventy-f’our (74) posilions and 

incumbents whose work would be transferred 10 the i3lel.E. which would incrcasc 11s 



clerical force by sixty-two (62) positions. The notice further advised lhal employees 

adversely affcctcd by rhe coordination would bc allowed NYD benefits. Finally, the 

Carriers advised that thcac changes would be placzd into cffccl March 1, 1997. or as scan 

therafter as prpcticable. 

The parties commcnccd negotiations toward reaching an implcmcnting agrcemcnt 

concerning this coordination. Unable to reach an agreement, the Carriers rcqucstcd 

arbiuation. The National Mediation Board, by letter dated Mah 11. 1997, has designated 

~Hclen M. Witt as the Arbitmor in that matter. The parties continued to meet with the 

objective of reaching an implementing agrccmcnt. They have been unable, howcvcr, to 

reach agreement on an issue relating 10 the impact of an cmploycc’s declination of a 

position on tbc B&LE upon the employee’s protcctivc bcncf~ts under the February 7, 1965. 

Job Stabilization Agrcemcnt (JSA). They consequently agreed to submit this question lo 

this Special Bm of Adjustment for resolution, sclccting John C. FLETCI II%, Arbitntor, 

as Chairman and Neutral Member. 

STATEMENT OF THE ISSUE 

The Carricta state the issue before the Roard as follows: 

Dves an employee tense lo be n prvlected employee uruier the 
Fe bructry 7,196.S Agreemerrr i/ heJ?uil.s IO obtain a position available to him 
in the exercise of his seniority rights, or fails to accept ofired employment 
in his crft. in cnnnectimn with a wordittotiot~ and trctnsjer v/ work covered 
by the New York Dock employee protective conditiotts irrvolvin~ several 
railroads under cmnnwn wntrol? 

The Organi~~tionet;ltcs the issue bcforc Ihc I3oard ay follows: 

Where un employee affected by rr New Sork Dock trarrsoctiou 
de&zs 011 offer of Vans&r trod exercisrs .sniiority on hislher home rnilrrxui 
cuid obtains o re&tr po,uilion or has nreariin~ul work opportunities while 
in a furloughed stutrr$, may the Cnrrier deprive .ruch employee the 
entitlement berrqits umier the P’ebruory 7. 196.5 Agreement. ar aneuded? 
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The Posttion of the Carriers: The Carriers argue that an employee who voluntarily 

declines to follow his work IO the B&LE as part of the NYD transaction, and is also unable 

to hold a position on his home road, would ccasc to be protected under the JSA. Cat-nets 

assert they served a proper notice in accotdancc with Article I. Section 4 of NYD. They 

now say there are seventy-lout (74) positions that will be abolished’ and sixty (60) new 

positions will be established on the B&LE at Monroeville, Pennsylvania This, notes the 

Carriers, would leave a net reduction of fourteen (14) positions as a result of the 

coordination.’ 

The Carriers aver the parties have tentatively agreed that offers for the new 

pitions will bc madein seniority order on each of the involved propertics. On the U&E. 

for example, the Catricrs note that fifty-one (51) positions will bc abolished, but only 

forty-two (42) will move to the B&L& According to the Carriers, the affctcd cmployccs 

have two options, namely following their work to the B&LE with NYD protection or 

cxcrcisc seniority to the six (6) remaining positions on the U&E. Employees who Mnot 

hold one of lhc remaining jobs, say the Gtrricrs, will be furloughed. It is thcsc employees. 

who decline a move to the B&LE but cannot hold a job on their own road, who arc the 

subject of this arbittation. 

The Canicrs note the cntirc coordination has been handlerl as a NYD transaction 

and the JSA, therefore. is not applicable. They cite Award No. 485 of Special Board of 

Adjustment No. 605. involving a dispute batween the Brotherhtxxl of Railroad Signalmen 

and CSX Transportillion wherein the clatmunt’s work had been tnnsfcncd from Saginaw. 

Michigan, on the former Pere Marquette, to Savanrwh, Georgia. Inskad uf transl’crring 01 

displacing junior cmploycca on the former Pcrc Marquette. the claimant sought u scpur’i~l~ol~ 

allowance under the JSA. In denying the claim, the Board concluded that the ISA lacked 
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“relevanceand applicability” to the claimant’s situation and that tbc ttansaction “falls within 

the direct purview of the New York Dock conditions.” The Carriers cite additional Awards 

of Referees Fredenbergcr, Sharp, O’Brien and Ztck in New York Dock arbittations 

holding that employees who decline to move arc not entitled to dismissal or separation 

allowancea under NYD conditions. 

The Carriers quote an agreed intcrptWiUion to Article V of the JSA as follows: 

Question No. 2: If there arc more than one qualified protected 
cmploycca available for a position to which an cmployce is required to 
transfer under this AtIicle V, which employee, in the final analysis, must 
accept the ttansfcr? 

Answer to Question No. 2: The position at the new location will first 
be offered to the senior ~rolcctcd qualifial cmploya. If he elect% to dochnc 
such position and retam his present posItion or cxcrcises seniority on 
another position in his home seniority district, the position will then be 
offered to other protcctcd qualified employees in seniority order. with the 
understanding that the junior qualilicd protcctcd employee must accept the 
position which is offered. 

The Carrien acknowledge that employees may elect protection under the JSA in lieu 

of NYD protection, but they deny that an cmploycc may clcct to bc furloughed and remain 

protectal u&r the JSA if he refuses to follow his work LO the B&LIZ In further support 

of this position, the Carriers quote Atticlell, Section I of lbc JSA, which provides: 

An employee shall case to be a protected employee in case of his 
r&nation, death, rctircmcnt, dismissal for cuusc in accordance with 
existing agreemen& or failure to retain or obtain a position available to him 
in tbc cxcrcisc ol his seniority rights in tu~~&nce with existing rules or 
agr#ments. 

In this respect, the Carriers argue the refusal to follow work to the U&LE is a “failure IO 

rctam or obtain a position available. in the cxcrcisc of. . . seniority righls in accordance 

with existing rules or agrccmcn~~. They contend the JSA, in consideration for rcLtining 

employees in protected service. gave them the right to m&c tcchnolo&al. ovrdtional and 
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organizational changes and to transfer work and/or cmployccs throughout the system. 

They also point toAtic!eIII, Section 1 of the JSA. which SUS: 

One of the purposes ol’ such implementing agreements shall be to 
provide a force adequate to meet the carrier’s requircmcnts. 

The C&en conclude that an employee who declinea the offer of a position at a 

new location cannot bc copsidcred a “dismissed employee” under NYD or lhc JSA. 

Accordingly. they ask the Board to find that employees cease to be protected under the JSA 

if they refuse to follow their work to the B&LE and cannot hold a job on their home road, 

The Position of the Omenizatloy: The Organization arguea that a NYD 

tmnaac4ion is governed by specific guidclincs and is separate and am from those lypcs of 

circumstances contemplated by the JSA. The OrgaMation insists then is nothing in NYD 

that would either modify or eliminate the terms and conditions governing employees who 

remain on individual c;miers where facilitiesarc note ccordinatcd by WD 

The Organizationnotes that the two protective conditions were derived from vastly 

different circumstances and by differing means. NYD, says the Organization, was 

imped by the lntcrstatc Commerce Commission to set forth certain minimal levels of 

benefits to which affected employeea were entitled when their employment circumstances 

were alkrcd due to two or more carriers merging faciiitics or work. 

The OrganiWon cites Sections 2 and 3 ol’ Aniclc I of NYD in support of its 

position. Those sections rc;rd, in part, as follows: 

2. The rate ol’ pay. rules, and working conditions and all collective 
hurguining and other rights. p!ivileRes and beneCils (including continuation 
01’ pcns~n rights and bencl’iis) ni’ the railroad’s cmpluy~s under applicable 
lnws a~d/ur existing coiicctivc harg;lln~ng ;Igrcemcnls or olhcrwlsc shall I*: 
preserved unless changed by l’uiurc cc~llectivr bargaining agrccmcnts 01’ 
appiicabiestatule. 

3. Nothing in this Appendix shall bc ctmslrued ;15 depriving any cmptoycc 
oi’ any rights or bcneflts nr clirrlinating any oblir,i\rlons which such 
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cmploycc may have under any existing job security or other protcc;tive 
conditionsorwgementa. . . 

The JSA. on tbc-other hand, was reached through collective bargaining prior w 

NYD, says the 0rganil;tion. and was inlended Lo apply in wholly diffcrcnt circumstances, 

According to the Organization. the JSA was written to protect employees against the loss of 

employment in the railroad industry due to the advent of technology then king devclo@ 

and implemented by carriers. In exchange for a guarantee thatjobs would not be eliminated 

except through attrition and that earnings wouid not be affcctcd by techno]o@d change, 

the Organization notes canicrs obtained the right to make tcehnologic;rl, operational and 

organizational changes throughout the system within craft lines 

The &ganization points out that this transaction will not result in the system-wide 

elimination of all clerical work, and that the Carriers have the right to utilize the remaining 

cmployew. whether they hold positions through the exercise OC seniority or arc furloughed. 

The Carriers havO the right. says the Organization, to transfer thcqe employees throughout, 

. the system to till existing or subsequent positions, or to assign them to extra work from 

fudoughcd status. 

The Organization citea a Special Arbitration Board dwision in a dispute between the 

Tr~sportrltion-Communications International Union and the Grand Trunk Western 

Railroad (Rcfcrcc LaRocco) setting forth guidclincs under which the prokction afforded by 

the JSA may bc extinguished. The Organization quotes the following portion ol that 

Award: 
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All four elements must be present to justify a company’s termination of 
bcncfit.! under tbc February 7. 1965 Agreement 

Applying the L&cco decision, then Organization argues that at least the first three 

criteria have not been met in this case. It avers the Carriers’ business will continue to 

operate as it did prior to the transaction and the employeea will mtain seniority rights on 

their respectivedistricts where clerical work will remain. Because this work remains, the 

Organization asserts there is a r~~onable likclihwd the prutcctcd employees will perform 

meaningful set-vice in tbe future. For these rciwms, the Organh~tion concludes both 

statements of issue must be answerai in the negative as their protection cannot be 

eliminated. 

DISCUSSION 

Although the partres have stated their questions to this Boatrl in broader terms, the 

real issue in thisdispute is the status of an employee who, after being given the opportunity 

to transfer to Monrocvillc to follow his work, declines the transfer and becomes furloughed 

bccausc of insufficient seniority to work on his seniority district To answer this qucsuon, 

the Board must cxaminc both the NYD conditions and the JSA. The fact that his 

transaction is under the aegis of NYD doe-s not vitiate the employees’ protection under the 

JSA. To be sun. the individual employees have the option of electing which conditions 

under which they wish to be protected. 

Aa noted in the Awards cited by the Carriers, the Intcrstatc Commcrcc Commission 

rcoognizcd the dli&mcia lhul wwdd red1 through ;I rcallccation of work foroX u rt 

result of mergers of rilrodds. To achieve such efficiencies, the NY D conditions wcrc 

drafted to permit the carricn to inrcgratc the work forces of the sepamte propeflies ~td 

move work and cmployccs to ccnlnll Itx:;ruc!ns. ‘I‘hc Commrsston obviously saw that these 

cflicienciu: wuld k Irusm~crl il’ crnployecs ~~cl’u.wd IIJ relotzuc and the carriers w’crc 

rcquircd to hire new employees ul tht cenlr~i/~~J Iocruliuns. To avert such il situations. the 
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Commission created both an incentive IO mlocatc and a disincentive not to nlocatc. As an 

incentive, NI’D contains‘provisions for relocation expenses as well as protection against 

losses as a result of the sale of a residence or an early tetmination of a lease. As a 

disincentive. the Commission has declined to extend earnings protection to employees who 

declineoppottunities to work thntrquin relocation. This was not an oversight. As noted 

by Referee Fredenberger in his decision involving the lntcmalional Association of 

Machinists and Acmspace Workers and the Baltimoreand Ohio Railroad Company and the 

Louisvilleand Nashville Railroad Company: 

In support of its contention the Organization analyzes the treatment 
of the tetms “dismissad cmploycc” and “change of rwidence” in various 
pmtcctive a 

fp” the intent o 
mcnts and artangemcnts. The Organization arguea thut it is 

those conditions and arrangements that cmploycca not be forced 
10 move against their wishes if such move involveg a change of’ rcaidcncc. 
The Organization seeks s 
agreement which it corttcn cr 

cific language in the arbitrated implementing 

in this case. 
s would apply this protection to the coordination 

The basis defect in the Organization’s argument, as the Carrier 
notea, is that it ignores the history of this issue before the ICC. In its 
Decision in Finance Dockcl No. 28905 the Commission was rquestcd by 
labor organizations tocxplnd the definition under Aniclc I, Swtion l(c) of 
the New York Dock Conditions of a dismissed .cmployee so a.q to protect 
employees from having to rclocale. The ICC speciCiuJly m’ccted the 
orpani7atiotts’ request. The ICC has spoken authoritatively on t iI c matter, 
and this Neutral must follow the ICC’s pronouncemenr 

As a result of the NYD conditions, C&en’ employees will have work available lo 

them al Monrccvillc. Whatever tights they would have to take the Monrccville poshns 

would at&c through an implementing agncmcnt ma& pursuant to NY D. In this regard. it 

is important lo note that the implementing agreemenr is tr01 an ngrcemrnt made pursuant to 

Atticlc 111 of the JSA. For this reason, Ankle II. Section 2 of the JSA does no1 apply. 

Further, Article V, which includes a provIsion for separation puy, dots not apply ~~CAXISC 11 

,mticipates the r&cation of cmployccs under an implementing agreement pursuant 10 the 

JSA. 



tnstcad. Section 1 of Articlcff applies. It reads ss follows: 

An cmpioyce shall cease to be a protected employee in case of his 
resignation, death. retirement. dismissal for cause in accordance with 
existing agreements, orjdiiure IO retain or obtain a position available to him 
in fhe exercise of his seniority ri@s in accordance with existing rules or 
agreements, ~01 failure to accept cmpioymenl as provided in this Article. A 
protected furloughed cmploycc who fails to respond to cxua work when 
callal shall cease to be a prolectcd cmploycc. If an employee dismissed for 
CBUYC is reinstated to service, he will be restored to the status of a ptotccted 
employeeas of the date of his reinsQtemenL [emphasis added] 

An implcmcnting ugrccmcnl made pursuant 10 NYD would entttlc the Carticn’ 

employca to transfer to Monrocville by virtue of their seniority on their individuat 

properties. Such an armngement would be mom than a mere prcfcrcnce to cmploymtnt in 

that it would additionally permit ttansfemd cmployccs to dovetail their seniority on the new 

district. Thus, the Carrier is correct that an employee who fails to accept a tmnsfer and 

canno( work in his own seniority district would cease IO bc a protecmd employee under the 

JSA. According!y, he would be cntiticd to neither a wage guamntcc nor scpantion pay, 

The LaRocco Award cited by the Organimtion is not on point in that it involved a 

dispute arising from the ouricr’s decision to uxmirtated protective bencfiu that had irlrcsdy 

acclued and wue being paid. The dispute herein relates to the initial accrual of such 

bcncfi ts. 

AWARD 

Tbcquestion at issue proposed by the Carriers; is answered in the affirmative. 

The question al issue proposed by the Organization is answered in the ncgativc il 

the cmployec is able to hold a posi lion, but is answered in the affirmative if the employee is 

furloughed while declining a 


