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SURFACE TRANSPOR ‘ATlON BOARD 
FINANCE DOCKET NO. ja 
ARBITRATION PURSU, \NT TO ARTICLE 1, SECTION 4 
NEW YORK DOCK PRC TECTIVE CONDlTlONS 
ARMTRATlON OPINIOil AND AWARD 
FEBRUARY 27.1999 

In the Matter Involving the 

CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN RAILWAY COMPANY, 
And CONSOUDATED RAJL CORPORATlON 

and 

BROTHERHOOD RAILWAY CARMEN DIVISION 
- TRANSPORTATION COMMUNICATlONS 
INTERNATIONAL UNION and TRANSPORT 
WORKERS UNION 

on July 23, 1998 the Surfoca Tranraportation Board 

(hereinafter the **sTB") issued an order authorizing CSX 

‘fmmportatlon, Ina. (hereinafter VSXT"), Norfolk Southern 

bibmy wy (hereinafter *WsRw) and the Consolidated 

Rail Ccrpor8tion (hereinafter “Conrail” or “CRC”), referred 

to Ocllectively as the *Carrieram, to enter into a 

Transaction which would result in the allocation of certain 

Ccnrail rail lines and facllitie8 to CSXT and NSR: and 

which would allow Conraal to continue to operate cm-tarn 
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properties, known aa the Shared Assets Areas (hereinafter 

the "we). 

In accordance with that authorization the Carriera 

served notice on representatives of the labor organizations 

of the variou- craft6 and classes employed by the Carriers 

to conaumuate the Trensaction pursuant to Article I, 

Section 4 of the so-called New York Dock (New York Dock 

Railway - Control - Brcoklyn Eastern District Termmal, 360 

I.C.C. 60) employee protective conditiorm. Included among 

the Organizations receiving the Article I, section. a 

notices wore the Brotherhood of Railmy Carmen Division of 

the. Transportation Camnunicationa International Union 

(hereinafter t.he “Bs(c”) and the Tranqwart Workers Unwon of 

America (hereinafter the "Two*). The8e notices were served 

on Auqust 31, 1998. The two Org8nizations represented 

Conrail's Carmen a8 a result of an historical "split" of 

representation of the Cannen craft or class, which "split" 

existed as the result of the TWU's representation of Carmen 

on the formor Pan Central Railroad and the BRC' 3 

representation of Carmen on the other component railroads 

which became part of ConraxL in 1976. 

Thr Carriers and the - and the BRC engaged in 

negotiations reqardinq the developnent of implementing 
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agreements which would govern :ertrfn subject matters, 

including, inter alia, Conrarl G.nnen's seniority and the 

rates of pay, rule8 and working condi tione which would 

apply to some os all of them subsequent to thm effective 

data the Transaction warn consunmated. 

The parties (hereinafter the WCarrier8a, the "l3FUC" and 

the "TWU") concluded their negotiationa on October 16, 1998 

with the signing of an implementing agreement (hereinafter 

the *Negotiated Aqmmaent-) . The TWU advised the Carriers 

at the signing of this Agreement that the Agrement woixld 

have to be ratified by lta membership. 

Whon the Nagotiat& Agreement iriled ratification. an 

arbitration proceedinq pursuant to tha New York OOCJL 

conditions wasi initiated. 'She below-signed Arbitrator vae 

selected to hear the partma' rwpective positions. to 

conakclmr relevant.'. -evidence and to decide the issues in 

diaputo. Tll- parties filed utemtivo pre-hearing 

suki8eione which wmm received on or about January 15. 

1999, ad an arbitration hearing wee conducted on January 

22, 1999 at the l.i& Holiday Inn in Sarasota. Florida. 

Counfiel for the partles entered their appearances as 

follow8: 
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Richard S. Edelman, Esquzre 
O'Donnell, Schwartz 6 Anderson 
David Roaen, Esquire 
General Counsel, TWU 
For th8 TRU 

Mitchell Kraua, Eaquica 
Ganmral Counarl, TCU-BRC 
Mr. Richard Johnson 
General Preaidant, ERC 
For the J3RC 

Ronald M. Johnson, Esquire 
Amy 8. Smith, Saquiro 
Aiken, Gump, atrauaa, Hauer L Fdd 
Nicholas 8. Yovanovic, ESCWire 
Assistant General Counsel, C8X 
For the CSX 

Jeffrey Bulin, Psquire 
Mark Martin, Esquire 
Sidley l Au8tia 
bark 0. Perreault, Eaquirm 
General Solidtar, NSR 
For the NSR 

Mr. Anqelo J. Rudi 
Iuaiatant Director, Labor Relations, CRC 
For the CRC 

-------_ .a-_ ____ ._ . 
-- ” .- 

The parties fil& rabuttal briefs and aumnaries of 

their Btgrnasnta on or about February 2, 1999. 

Moat, if not all, of the relevant background facta 

regarding the nature of operations to be performad by each 
. - _. 
of the Carriers, aa those operations would impact the 

. 

Cannen'a craft or class, as well as tha history of the 

parties4 negotiations are subsumed in the positiona of the 
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partieo which are articulated below. Thus they wi.l not be 

repeated in thin section of the Opinion and Award. 

The Carriers point out that the STS'e Order authorized 

CBXT, NSR, and Ccwail, together with their corporate 

parents, to undartnke certain STR-regulated transactions 

that will effect a major restructuring of their eriating 

rail system. The Carriers further point out that when the 

Transaction is conmaamated. CSXT and NSR each will obtain 

excluaiw use and operation of principal p8rts of Conrail'8 

wst-, and that Conrail will continue to operate limited 

properties, the SMm, in certain key areas for the joint 

benefit of CSXT and NSR. The Carrioro submit that the STB 

found that the Traneaction would provide substantial 

benefits to shippera and the public. 
.-_ ~- -... i _ 

The Carriers stati that they seek imposition of the 

October 16, 1998 Negotiated Agreement, which the BRC apreod 

to abd continue8 to mapport, and which the TRU also agreed 

to, but which f8iled a ratification vote by that 

Organization's awatmrs. The Carrier5 assert that the 

Negotiated Fkgreermnt will enable thr CSrliOrS to carry Out 

the Transaction and realize the public transportation 
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benefit6 intended by the STE3, while being fair t> 

employees. The Carrier6' rely upon their four part pre- 

hearing euhiasion, which they contend demonstrates the 

changes to collective bargaining agreements which are 

neceanary for the Transaction. 

The Carrier6 suhait that an Article I, Section 4 

arbitration ie conducted before a neutral referee who acts 

a6 a delegate of the STB and ia bound hy that agency's 

Nling6 and precedent. The Carrier6 point out that the 

Condition6 direct the referee to "fa6hion a ‘6OlUtiOn that 

i6 ‘qqropriatm for application in thr ywrticular case.?: 

and cite American Train Dispatcher6 A6s'n v. ICC, 26 F.3d 

1157 (D.C. Cir. 1994) in support of thi6 contention. The 

Carrier6 maintain that a New York DO& reforest haa no 

jurirdiction, abbsent coneant of the prrties, to modify, 

enhance or depart frcan the terma of the New York Dock 

oondition6. 

Thr Carrier8 contend that it i6 well-aattled that a 

New York Dock roferu 16 empowered to modify existing labor 

agreuwmts a6 nece66ary to implaaent the STD-authorized 

traneactiona, and cite Rarlway Labor Executives A6s‘n V. 

United States, 987 F.2d 806 (0.c. Clr. I9931 in Support of 

this contention. The Carriers argue that the .STB recently 
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reaffiZTfKd thia principle in CSX - Control - Cheasie Sys. 

And Seaboard Coastline, Finance oockot No. 26905 (Sub. We. 

22) (Sept. 22, 19981, ccrmonly referred to aa Carmen III, 

in which the ST2 expl6ined that the authority to modify 

agreeumnts axtends to effectuation of operating changes and 

coordination6 that are directly reLIted to, or flow fram, 

the principal tran68ctinn. and that modification of a labor 

agreement i6 justified if it i8 neceseary to the 

achievement of the public transportation benefit6 upon 

which the Em's approval was based. The Carriers a6sert 

that in tha in6tant Transaction, Referee William 

Frodenbmgor , amWin thero 8bfl&rd6, adopted an 

implmenting agraemmnt for maintenance of nay work that 

modified the applicable Conrail agreaaent in ways that are 

similar to the term6 of the Negotiated Agreement. 

The Cmriers brgue that the Negotiated Agreement 

contains the necusuy features of a New York Dock 

implaenting agreamnt and reflect8 the best juent Of 

the palti66 6killed negotiators; and that the Negotiated 

Agreamnt was the product of lengthy debate and 

considerations, reg8rdinq what changea to collective 

bargaining agreaunta were nsceesary for the Transaction. 

The Carriers su&ait that the Negotiated Agreement aLso 
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followa a pattern agreed to by the five other shopcraft 

unaona. The Carriers con tend that the implementing 

agreements entered into by these uniona aro identical to 

the Negotiated Agmarmnt Ln their fundamental terms, 

provrding for the permanent allocation of Conrail employeea 

among CSXT, NSR and Conrail/SAA; the realignment of the 

Conrail property into CSXT and NSR seniority points: and 

application of a CSXT or NSR shopcmft agreement to the 

l llocatad linea. 

The Carriers nmintain that tha Negotiated Agreeqnt 

itself i8 tha beet evidence of the change8 that are 

necessary and appropriate to realimtion of the benefits of 

the Transaction. Tbo Carriers point out that New York. Dock 

refereea uniformly &far to the judgamnt of the parties' 

negotiators, and impone negotiated agreements in instances 

whmre~ thm -agremmnC-: is not ratified- by the union‘s -- 

laadmrship dr maabmmhip. 

In any event, the Carriers subnit that the Referem 

should adopt the Nqotlated Agrammmnt because, as the 

Carriers domonstratad in their subkimsion, the Changes to 

collective bargaining agreements effected by the Negotiated 

Agreement are neceeeary to realization of the benefits made 

poaaible by the Traneactaon. 
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ThO Carriers argue that the threshold issue is the 

petnunent allocation of Conrail's workforce mong CSXT, NSR 

and Conrail, a8 operator of the SAAs. The Carriers point 

out that the New York Dock conditions do not prescribe a 

formula for workforce allocation; and further point out 

that the Referee is cJmrged with adopting or fashioning a 

nmchanism that is *appropriate" to the transaction, again 

citing Carmen III and ATDA v. ICC. The Carriers mubait 

that the allocation proposal that they have presented is 

str8ightforvard and meets the Carriers’ operational needs, 

while minimizing the, iqact on employees: as each employee 

is permanently allocated exclusively to one of the Carriers 

on tha basis of th rpployee~s reporting work location as 

of ‘Day One". The carriers maintain that this approach (1) 

minimizes operational disruption and employee relocations, 

(2) represents the l l&eation mathodobgy tha.Carriers, RX 

and TW agresd to in negotiations and (3) is the sass+ as 

that adopted by au the other shopcraft Organizations and 

imorporated in their agreements. 

The Carriers contend that the Negotiated Agreement 

addresses changes to collective bargaining agreements 

necessary for the consolidation of CSXT's operations with 

the Conrail lines and workfarces allocated t0 it. 
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CSXT asserts that there are four principal aspects to 

the Negotiated Aqrmrnt as it relates to CSXT. First, 

Conrail freight cars and locomotivea allocated to CSXT will 

be intograted into CSXT's existing fleets, and managed and 

operated on a system basis without regard to prior railroad 

ownership. CSXT submits that such integration will improve 

service, as well as reduce costs, by permitting the more 

efficient utilization of cars and locomotives throughout 

CSXT'a expanded systm. CSXT contends that in order to 

fully integrate the fleets, it must be able to utilize its 

workfora and allocstad Conrail Cannes as a unified 

workforca, To a&aim these benefits, CSXT points out that 

it will awly the existing CSXT Carman collective 

bargaining agreement applicable to the former Baltimore and 

Ohio PAilroad (VbO Agreement") to asployees working on 

allocated-Conrail..lines, except at Toledo, where the former 

Chesapeake asd Ohio Rsilway ("CL0 AgrcHmsntN) will be 

l pplioable. 

Second, CSXT aubaits that rt will gain efficienCie8 by 

integrating Conrail's axistAng Carmen workforce with CSXT's 

Carnmn workforce, through the application of CSXT 

aqremmnts to the forwmr Conrail territories. CSXT submi ta 

that application of CSXT agreements will enable it to 
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raalire tha substantial efficienciee arising from having 

r;.liform rulea and practices throughout the combined system. 

For example, CBXT points out that it will realizr 

substantial efficiencies by converting the work territories 

of former Conrail Carmen from district seniority to point 

seniority. CSXT points out thet Conrail's seniority 

districts, many of which are being fragmented in the 

Transaction, would restrict CSXT from a8signing employees 

to work on a line of road outside of the district, even 

when a Carman within the seniority di8trict ie Closest to a 

cer needing repeir. CSXT contends that the result would be 

that tr8inm would be delayed while e Carman with seniority 

in that district trav&d to the sree where the repairs 

ware needed. CSXT asserts that under a point seniority 

system, CSXT would k able to dispatch the closest Carman, 

theraby~nimizing train delays< CSXT argues that 

avoidanca of train dmlays in neoes8ary if CSXT is to become 

more stitive with other rail carriers and trucks, one 

of the public transportation benofits of the Transaction 

identified by the STB. CSXT submits that. by providing a 

greater pool of -loyeas from which to draw, a point 

seniority system provides CSXT with the flexibility to 

match work with available Carmen, reducing the cost8 
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associate8 I with hiring addl tional employees. CSXT 

maintain8 that thin same flexAbility also produces coat 

savings by enabling CSXT to reduce the mount of equipment 

and facilities it muat mintain. 

Third, CSXT amaerta that it will realize efficiencies 

of the Transaction by consolidating heavy freight oar 

repair work for the Conrail cars allocated to CSXT at 

CSXT'a existing ahop facilities. CSXT points out that 

Conrail performa ouch work at its tax repair facility at 

Hollidaysburg~, Pennsylvania, which hop is located on linea 

alloutod to NBR; & that CSXT* 6 existing shops have 

sufficient ap8city to maet CSXT'r foremoable needa. CSXT 

further points out that the consolidated work will be 

perfornlcid purauant to the CSXT agreements currently 

applicable at thoae ahopa. CSXT suhaita that the STB and 

referees -ham raoognird that consolidation of such work. 

under a single collmtive bargaining agrremant, providea 

aubstontial l fficiencxe~ that comtitute public 

tranaportation benefit=. 

Fourth, CSXT points out that it will consolidate 

heavy locomotive repair work at CSXT's existing 10~tive 

repair facilities: and that Conrail perfoms such work at 

its ahopa in Juniata, Pennsylvania and Selkirk. NOW York. 
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CSXT further poij.ta out that It ia not obtainrng the 

Juniata shop brczuae it is on allocated Conrail linee, 

which will be operated by NSR. CSXT au&nits that, while 

the Selkirk ehop io allocated to CSXT, it doea not have the 

capabil.ity to perform heavy locomotive repair work of the 

magnitude performed at the Juniata shop. CSXT submits that 

its Huntington and Waycross shops have sufficient capacity 

to handle heavy repairs for CSXT'8 expanded locomotive 

fleet. ti with thm consolidation of heavy freight car 

repair, CSXT submit8 khat the bumfita of such 

consolidation arm well-racognireci. 

CSXT concludm that each of the changes in existing 

agreementa made by tha Negotiated AgteUMn t are necessary 

to realize the efficiencies of the Transaction. CSXT 

pointa out that these changes include efficiencies derived 

from an integrated freight car fleet, consolidation of 

hervy and p&M ahop work and bettor utilization of 

employcn~ and =wpllont rnvolved in the repair and 

maintumnca of cam. CSXT contends that the ia4YroM 

utilization of Cannen and equipmMt and car reprar 

facilitie8 that them changes permit. are neconsaV to 

support the incraa8ed competition and service levels 
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described in CSXT's opex~ting Plan and anticipated as a 

result Of the Transaction. 

Finally, CSXT 8rgueu that the Negotiated Agreement 

contains benefits and features that represent a balancing 

of interests of the involved parties which exceed what is 

required under New York Dock, and which a New York Dock 

referee woulti not otherwise have the authority to impose, 

but which the Carriers are willing to accept if the 

Negotiated Agreement is adoptsd iti its entirety. CSXT 

contenda that the Negotiated Agreement also proserves 

'rights, privilege6 and benefits* 80 required by the Nmw - 

York Dock conditiona. 

NSR points out that it alao pAan8 to mxintain its 

existing and allocated cars and 1 ocomotivw aa part of an 

mtegrated fleet. NBR aaserta that to gain the 

efficiencies resulting from this arrangement, NSR muat 

operate the integrated fleet under NSR' s &sting 

management struotura and consistent with its existing 

equipment maintenance l xd repair opurtions. 

NSR submita that it will achieve operating 

efficienciee by coneolidatlng and realigning the former 

Conrail property into seniority points under NSR'S existing 

agrefmants , consistent with the point seniority system in 
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effect throughout NSR’a system. NSR points Out that it 

Will operate the bulk of its alloaated lines under the 

tern of a Norfolk C Western Shopcraft Agreement. NSR also 

points out th8t it will operate certain comnon point 

locations under the terms of the Nickel Plate Shopcraft 

AgreeskEnt. and one -n point location under the terms of 

the former Southern Rsilway Shopcraft Agre-nt. NSR 

aaaerts that these agreements will support an integrated 

car and locamotivo flut through the application of scope 

and work rules that are consistent with NBR'S propo.Sd 

operations, and with the terms of NWI York Dock 

implementing l grsemmts reached with the other five 

shopcraft labor organizetiona. 

NSR submits that it also will achieve efficiencies in 

it8 Mechanical Departmmnt operations by consolidating work 

and elimina_t~ng~dup~~t~ve f_ircili&es. -.---pSR pR&nts out 

that its existing and ‘allocated lines adjoin at numerous 

locations, where both NSR and Conrail Currently rIUintaln 

foram and facilities for performing light and running 

repair8 of rail cers. NSR submits that it will establish 

comaon points at these locations, enhancing the 

competitiveners 0f the expanded twR system by maxiawing 
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the ume of employeee and repa~c equipuert and elimanating 

duplicate costs aasoalated with redundant facilities. 

NSR points out that it intends, among other things, to 

change ita heavy car repair operation6 to make the beet ume 

of ito exi8ting and allocated facilities. To maxitnira 

efficiency in the performance of haavy car repair after Day 

one, NSR points out #at it will (1) consolidate nest 

program car repair work for the integrated NSR car fleet at 

Conrail's Hollidayeburg heavy freight car repair shop, (2) 

wnsolidata freight ar reclamation work at itm ur shop in 

Rornoke, and (3) parform mo8tz rmbodying, new car 

construction and cwponent fabriutlon work for the 

expanded aystun at Roenoke. NSR submits that it8 proposed 

consolidation is consistent with. and dictated by, the 

capabilitiee of theam shops. 

.. --USR..-states.. i&.-also plans t&Ancr#ase efficiencies 

through functional &ialization of it8 heavy locomotive 

rep8ir work. NSR states that it intands to use the Juniata 

Locomotive Works at Altoona to perform locomotive overhaul 

and canponent rebuild work for loccmotives mnufaCtUrd by 

General Motors, and to use the Roanoke Shops to perform 

such work for loccmativee manufactured by General Electric. 
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Given the structure of the Transaction, NSR maintains 

that it would be inefficient and counterproductixe for- NSR 

to attempt to operate its allocated properties by adopting 

Conrail's existing labor agreement with TWU: and that the 

Conrail collective bargaining agreement segments Conrail's 

properties along lines that hear no relationship to NSR's 

restructured operations and workforcw, and its imposition 

on NSR'a expanded operstions would frustrate NSR's ability 

to achirve nredd offiaienciea. 

NSR points out tbt, for exnaplo, Conrail has. 18 

seniority districts for its Carmen, dofined by filepost8, 

many of which will be fragmented by the Transaction. NSR 

argues th8.t the fragmented seniority districts on the 

Conrail lines all-ted to NSR are incompatible with the 

organization of cannon work on NSR generally and NSR's 

point seniority mymta specifically. NBR en&nits that if 

the Conrail Agreawn t and fragmented seniority distract 

systa werm applied to NSR*S allocated properties, NSR 

would not k able to mrko efficient use of its available 

workforce and oquipnont to respond when and where operating 

equipment repairs arm needed and would be forced to hoop 

redundant operations-'and equipment. 
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The Carriers point out that Conrail Will operate t',- 

SAAs for the benefit of CSXT and NBR: and that coar8f.l 

will no longer own rwsnue-service freight cars and will no 

longer perform the heavy repair work it currently performs. 

The Carriers further points out that Carmen on Conrail will 

only porfornt routine, &y-to-day Carmen work, such as light 

running repeirs and mmchanical inspections of freight ars: 

and that Conrail will operate the gA&s under the tezmri of 

its existing agremnt with Twu and BRC, with modific8tions 

newsmary to reflect the norrowar scoga of Conrail'8 

operations and properttes. TAO arriers points out that 

erch SAI). will kc- a separate seniority district under 

the Conrail Agrm t, by re8ligning or combining certilm 

Conrail seniority districts 50 that em2 corresponds to the 

boundaries of a’ SAA; and that a single roster Will exist 

an each SAA, with -,amiorxty dovetaiLed where thr new 

district results from the ccmbimtion of portions of more 

than one Conrail seniority district. To the extent Conrail 

has a need to perform any Work beyond the routine day-to- 

&y vork it is equipped to perform, the Carriers points out 

that Conrail will wnbsct vlth CSXT or NSR to perfom that 

work. 

ThO Carriers assert that TIN subittod its firat 
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written PrVOsal for an rmplementtng agreement with its 

submission; and’ that the day bafore the hearing TWU 

revised its proposal, and revised it again at the January 

22, 1999 hearing. ThO Carriers point out that during the 

hearing TWU made other revisions, which it provided to the 

Carriers after the huring as addends to the revised TWU 

proposal. The Carriers state that F represented at the 

hearing that its revisions addressed the Carriers' 

concerns, and that the only issue rsmaininp was whether the 

Conrail Agreement should continue to apply at non-comnon 

point areas on lines l llooated'to CSXT or NBR. 

The Carriers argue that lWJ's propoaal was hastily 

COnwived and revised, oontains ambiguities and conflicta 

and ia inconaistont with TWUVs representations at the 

hearing: and that the proposal, among other shortcomings, 

(1) fails' to e?GSZTWk permanent-3lvision of Conrail 

esqaloyeea among NSR, C8XT, and Conrril/EIAA, (2) fails to 

ensums thst CSXT and NSR can each integrate their existing 

and allocated equipmat fleets, (3) fails to eliminate all 

the restrictions on coordinating work arising from the 

Conrail scope rule and (4) fails to provide oeoessaw 

flexibility in thr prr~cmmamca of linr-of-road repairs. In 

light of these fact8, the carriers argue that m's 
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Proposal poses significant obstacles to realization of the 

benefits of the Transaction. The Carriers maintain that, 

even if the dispute did boil down to the question of which 

labor agreement should apply on lines allocated to CSXT and 

NSR outeide of the oammn points, TIlLI's proposal still 

would inqeda, rather then effecturta, the implementation of 

the Transaction. 

The Carriers argue that, for these reasons, the 

Negotiated Agreement should be adopted in this proceeding. 

RN argues that its proposal is &signed to permit the 

allocation of Conrail Carmen awng the Carriers in 

accordance with the methodology described in the October 

16, 1998 Negotiated Agreement: as Carmen will be divided 

by asapning thm in-p&ace ae- of tbr-effective date of the 

agreaumnt so that on Day one they will be as8igned to the 

Palm locetion/torritory in the sasm job assignments as on 

day minus. onm. TWU states that it l greu to the seven &y 

notice and effective date elements of the Negotiated 

Agreement for all Conrail Carmen. 

Secondly, TWU states that it agrees to the Negotiated 

Agreement for all common points designated in that 



I. *. 

C9XiNSWCRCandIWU/BRC 
New YOrlr Oooi Arbl’~ntlon 
Pago 21 

agremnt and for the Conrarl/SA~ territories: and also 

agreea to the application of the designated CSXT and NSR 

collective bargaining agreements at the ccunmon points and 

to application of the TWU/BRC-Ccnrail agreement for 

Conrail/BAA with tha modifications described in the 

Negotiated Agreement. 

Thirdly, TWU atatam that its proposal recognizes that 

the Carriers will consolidate h-w freight car and 

locomotiva rrprir and overhaul work at the large 

centralized facilitiem l e indicated in thm August 31, 1999 

New York Dock notica, and state8 that it agrees that work 

will be dona at those facilitie8 under the agreementa 

applicable at thoea facilities without regard for the pre- 

transaction owner&ip of the freight cers/locomotives. 

pourth1y, TNU atatee that it reaognires that the 

Carriers plan to integrate their locomoti~s and freight 

cars into ainglm fkts and to prfonn loc-tivQ and 

freight car maintenance and repair8 at the CSXT and NSR 

facilities that are ma8t convenient and approrxiate; and 

further 8tates that At agreea that work on those .- - ..- 

locomotives/oars will be performed undar th agreements In 

QffQCt at those facilities regardlees of the p,TQ- 

transaction ownership of such carS/lOCfmfJtiv-- 
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Fifthly, TWU statom that it propo5es that the TWU/BRC- 

Conrail agreement will continue to be the agreement 

applicllble at non-common points, non-SAA facilities and 

torritorie5 ; and th5t NSR and CSXT will enter agreements 

with m to apply the TWLI/Fmc-Conrail ogre- t at non- 

amnon points, non SAA fac2lities/torritorivm3. 

Finally, W ma&nits that it ha6 proposed specific 

waivers of certain lUU/BRC-Conrail Agreanent provisions, 

notwithat5nding ita proposal for tha continuation of the 

l gree4nent at non-m point8 and non-SAA areas. W 

5tatem that there provisions include ru105 such a5 scope, 

o8niority and work ola55ification, which rule5 would 

prohibit integration of freight car and locomotive fleets 

and work on those car5/locomotrve5 without regard to prior 

owner5hip. Additionally, W point5 out that it has 

proposed- to. waive block truck/road. ttuck rules including 

prior right5 rule5 am to block trucks thilt would require 

assignmutt of carman to block truck/road truck work based 

on agraurmnt seniority distrrct or local shop block truck 

tetri torier. w point5 out that it ha5 indicated that it 

would agree to the tralnrng of NSR new hires at NSR‘5 

McDonough Training Center. 
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Turning to the issue of the *legal framework” 

aPPlicrrblQ to a New York Dock proceeding regarding employee 

protective conditiona, TW contend8 that the state of the 

law, aatahliahed in decisions by the United States Court of 

Appeal8 for the District of Columbia Circuit, provides that 

"rights, privilegea end benefit8 arm i-table" and 

*preserved absolutely*. TWU arguea that such rights, 

privileges and benefit8 are properly .viewed am including 

fringe benefits and ancillary ~hInent8, such as vested 

and SCcrUOd benef i t5 including life insurance, 

hospitalization, medical care, ai& leave and similar 

benefita. (UTU V. sa, 108 F. 3” at 1430). W asserts 

that the content of rates of pay, rule8 and working 

conditions ham not ban determined, and the degree to which 

they may be affected ham also not yet been determined. 

------TWU argues that--collective bargaining agreement tenM. ..~ 

other than "righta, prrvilegea and benefits”, are 

presumptively or qullifiecl.ly preserv&, and citing RLEA v. 

U.S., 987 I?. 2d 906 (1993) (hereinafter 'Executives'). TW 

autnnita that collective bargaining agreements may be 

overridden only when “necessary to effectuate a 

tranaactiorP. Howevar, TWIJ contend8 that agreements -Y not 

be modified, as stat& by the Court in Executives. "Willy- 
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nilly". Continuing in its analyaia of the decision in 

Executives, TWU argue. that “necessity” must relate to the 

Purpooe of the tranaaction, but not if ‘the purpcae of th 

transaction was to abrogate the term of a collective 

bargaining agreement'. TWU contenda that there muat be a 

public purpose to be aocured by the tranmaction "that would 

not be available if the [agreement] were left in place". 

Twu maintains that employee protective conditions cannot be 

~aed to *transfer wealth from employam to their employera. 

TW continues and argues that therm im no shaving. of 

neceuity where Vnh8nced service levels would reaul t 

solely from the rducod labor cost stmmaing from the 

modifications to tha [agreementa 1 when a producer's 

marginal cost decline8 it incre88e8 ita output, i.e. 

service". Citing ATM v. ICC, 26 F. 3" 1157 (19941, TWU 

SMts that-the. trur8portation “benefit cannot arisa from 

the 18greuaentl amdification it8elf; considered 

inwntly of the [agreement], the transaction must 

yield mhancad efficiency, greater aofety, or some other 

gain". (Emphasis by TRW . 

Therefore, TWJ contends that the public transportation 

benefit muat derive from the tranraction itaclf, a change 

in operations that intrinsically benefit8 thr carrier Ln 



CSXJNSRICAC~~~ TWUISAC 
N8w York Oook Arbltmtbn 
Pegr 2 5 

t8rmEi of mere direct routes, reduced terminal delay, more 

single line sewice, consolidated facilities; and when 

application of a collective bargaining agreement provision 

would prevent the tranoaction, it might be necessary to 

override the agreement to allow implementation of the 

operational change that would benefit the public. TWU 

maintain8 that there may be no override where alleged 

benefit8 do not flow from an actual transaction and/or 

rearrangement of forcea; or when the override i8 merely to 

rncrease flexibility, to reduce adrPini8trativa costs, to 

lower labor costs or to eliminate inconvenient work rule8 

based upon the notion thet there i8 an indirect benefit to 

the public by *trickle down" of lower rate8 as the result 

of lower labor coata. 

TUU next di8cu88e8 the import of the decision of the 

STB ifi the“c88e knone=ap-"Careen III*.---TIN point8 out that 

tbi8 decl8icn i8 significant in the in8tent case insofar a8 

there ia a dispute regarding matter8 where there is no 

actual consolidation of facilities or coordination of work. 

TWU points out that the STE noted that in Carmen II the 

Interstate Ccamaerce Cotanrss~on (hereinafter the "ICC") 

8tated that Article I, section 2 of the New York oock 

condition8 could not realistrcally be interpreted a8 



. . 

C~~~~~CMd TWU/BRC 
h IW York Dook Atbltntlon 
Page26 

,_1, ,_ .- _-.. ‘I _., c -.-> 

requxring that collective bargaining agreements be 

Pre8ervsd wlthout any qualification whatsoever, but that 

ncontract right8 ah811 be respected and not overridden 

unless necessary to permit an approved transaction to 

pr0ceet-P ; and that while collective bsrqaining agreements 

my have to "yield to allow iatpleeentation of an approved 

transaction”, under Section 11347 of the Interstate 

Conanorce Act and the employee protective conditions, 

collective bergaining sgreeeents and the Rblw8y Labcr Act 

Were only raquirad *fo yield to permit modific8tion of the 

typo traditionally m8de by l rbitr8tcrs under the WJPA 

[Washington Job Frctection Agreamntl and the ICC' a 

ccnditions fran 1940-1900." TFN points out that the STB 

stated that "[t]he implementing agremIeet8 imposed in 

arbitration under labor condition8 that rntfadated New York 

._-_., 
DocJc - i ga6cally. -. m' on- selection of forces and 

a88icmment of work”; and that "(IIf the 1940-1990 

8rbiiX8tor8 felt tha080lvea bound by these terms [selection 

of forea and a881gnment of emp1cyeeS], they IlllISt have 

defined than bro8dly enough to include contract changes 

involving the movPanent of work (and probably emp1Oyee8) a8 

well ae adjUstmenta in seniority". 
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m further point8 out that the STB cited three other 

"Cr‘uCial limitationar on collective bargaining agrmnt 

override6 by arbi tratorn . Firet, thm ovarride must be for 

an approved transaction, that is, the principal Transaction 

(i.e. a merger or acquisition of control), or aubsequant 

transaction9 "directly related to, fgrowingl out of or 

flow[ing] from the prrncipal transaction (such as 

consolidations of facilities, transfer of work assignments 

etc.) ." Continuing in it8 analyeia of Carmen III, TWU 

8ukdnit~ that the STB held that tharo must be ame 

operational change, not merely an override unrelated to 

operation8. TWU pointa out that it has agreed to changes 

in scope and seniority provision8 and to collective 

bargaining agreanent wverage where the Carriers are 

actually integrating oparatrons: but that TWU will not 

'~agror-'tss~.ovrrridrrwhere'there ,ia-no-integration. -_= 

Sowndly, Tnr~ mts that the STB found that an 

l g-t *override M be had only if such override is 

nOC88aary tc carry cut the transaction"; that "necessity 

determinationa* are to be made in the first instance by 

arbitrators, who should ‘tak [el care to reconcile the 

oprrational needa of the transaction with the need to 

preserve pre-Transaction arrangements”: and who "should 
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not asSu8m that all pre-Transaction labor arrangwrents, no 

matter how remotely tbry are connected with operational 

efficiency or other public benefits of the transaction must 

ba modified to carry out the purposes of the transaction*. 

Thirdly, TWU iterates that the STB haa held that "rights, 

privileges and bonefits must be pre.srrv4da. 

In suzmnary, TWU sukmuts that und4r Carmen III contract 

rights may have to yield to allow implementation of an 

ammnracl transaction, but they must be respected and 

ratain4d unless an -ride is n4c4ssary to permit tb4 

approved transaction to proceed, and they may b4 required 

to yield only to pennit ovmrridos of tb4 type en-aged in by 

Washington Job Protmztion Agrsemu, t (horoinaftar "WJPA") 

arbitrators. 

TWU wntend4, wntrary to th4 assertions of th4 

-.. 
CarriZFk-, that a &m to make the' railroad more.-efficient 

i8 not itself a Transaction or a trans8ction to implemPnt a 

prinaipal Transaction. m srgues that a consolidation of 

tuo faailitios or p coordinataon of work of prevlounly 

-~sopanta territories may b a transaction to implament a 

merger and allow unified operations, but a charm in the 

way work is porformd 01 a change in rules and working 

conditions in itself is not a transaction- Twu mazntains 



. . 

CSXiNSRKRCandlWUiBRC 
NOW York Deck Atbltntbn 
Psgo 29 

that a collective bargainrng agreenmnt modification is 

necessary when it is required to obtain a transportation 

benefit growing fras the transaction that is unrelated to 

th4 agrewent modifioation itself. 

Turning to an adysia of Article I, S4ction 2 of the 

New York Dock wnditions, TWU smintains that this 

provision, by its -rosa terma, prosarves both rates of 

Pay, rules and working conditions as well as rights, 

privilegm8 and bonofit~. TWU subnits that under D.C. 

Ciwuit Court ~444 law, rights, privileges and benefits are 

pr484nmd abaolutaly, whereas rat48 of pay, rules and 

working wnditionh ar4 presumptively prosrrvrd; and, while 

ooll4ctive bargaining agreement provisions are generally 

proserved, they may b4 overriddon only for a transaction 

requiring a rearrurgamnt of forus in connection with 

formu~-~i?ii of an -arrangement for. selection- of forces and 

a=signmmnt of ~@oy408, when the ovorri& is necessary to 

obtain a public transportation benofit of the transactiOn. 

TN next addr4ggog the decisions by the STB in the 

in&ant ~84. lmj points out that in Decision No. 89 the 

STB held that it was not explicitly or implicitly app,rovrng 

the Carriers* operating plans or any collective bargaining 

agreement overrides that the Carriers claimed were 
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nacesaory to their operating plans: and that arbitrators 

were to make their own determinations regarding OUCb 

matters. 

TWJ further points that in Decision No. 101 the ST8 

defined necessity for werride of contractual rights in an 

analogouo situation, a Claimed Section 11321 override of a 

Rail Reorganization court or&r granting certain 

contractual right6 to the Providence and Worcester R.R. 

TW points that thr 8TB stated We clarify that we only 

intmdad to owrrida the 1982 order of the Special Court to 

the extent necwaary to permit the CSX/NS/Conrail 

tranmction to go fornrd. In other words, our preemption 

wile only to the extant that the Spatial Court order could 

be read to block thiu transfer [Conrail to CSXl." 'I'WfJ 

aaaintaina that similarly, in the instant case, there may b 

no override unliSb-tbaxontract provi-mions would block the 

Tranarction or a follow-on transaction. 

TW contends tbet its propceal should be adopted 

becaum it acccmplisher what is required of an implementing 

arrangement, and it accommodatea the CarriMS' Proposed 

operation81 changes by providing for collective bargainrng 

agremI@nt overridam to permit those changes, but preserves 

the agreement righte of employeea to the greatest -tent 
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possible. TWU sutmitm that its proposal accomplishecl the 

selection of force and assignment of all employees 

required am a reoult of the principal Transaction by 

alloceting Conrail ~loyeeo among the Carriers in 

accordant with the crmplayeea' pre-rplit aaaignments; and 

that it doea so in the manner agrad to by all parties 

prWioudy in thm Negotiated Agreement. TWU subnita that 

its pzOpOea1 adopt8 the Negotiated Aqrerarnt *‘aa isin for 

the consolidations and coordination8 of work and relatad 

agreumnt clungas for W-n points* and 8MsL 

Rowaver, TW points out that its proposal continuea 

application. of the terms of the TWWBRC-Conrail Agreement 

for non-caraion pointa non-SAA area. Whore therm will be no 

NSR-formar Conrail, and n0 CSXT-former Conrail 

coordination8 of work or integration of work forces. 

--.-.. Moreover, m pbjt that, trrtho. extent' that the -A 

Carriua have cit& elements of th8 mu-BRc-Conrail 

Agraarmnt tit thay klieve would iII8pOda tranSaCtiOnS 01 

tr8MaCtion-related plan8 (such a# integration of fleets. 

-esSigrSSent. Qf d%op work by, specific areas Qf 

responeibility, block-trucks, use of tha Wonough Training 

Centearl, TWU has waived agrem8nt rights even in 

circumstances it was not requared to do 50. 
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Accordingly, l'!W nmintalns that it4 proposal providee 

= fair and appropriate method for selection of force4 and 

assignmnnt of emplayee4 required for the principel 

Tran44ction and follow-on transaction4, 4nd permit4 the 

agreement charges nem44ary to effect the selection of 

force4 aid 444ignm4nt of umployeeb. 

By wntra4t, TWU m&nits that the Carriers' propoaal 

far excarda what i4 needed for the aeloction of forces and 

a44igntnent of employee4 required for the Tranaaction or 

tran4action4. TWU point4 out th4t the C4rrier4 would 

modify aollective barg4lning agreamn t coverage for non- 

camon point4, non-m employees oven though sub4titution 

of thm U8R and CSXT collective bergdning agreements for 

thr Conrail WlbCtiVO bargaining agreement is (11 

unrelated to the mtlmd by whioh 4uah employees are 

allocrt& -ng sBrier4 Third- (2I--untehted to aW 

cmrdin8tion of work or combination of eaployee8. 

Therefore, TwU mainaine that the C8rfiera' proposal ia 

neither fair nor 4ppropriat4, and falls to 8atisfy the 

Camn-TII te4t4...-fo~.overrldea of- collective bargaining 

agreunmt4. 
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Eaeed upon the foreqorng fact4 and arguments, TW 

reque4t4 that its proposal be accepted and that the 

Carriers' propeal be re jetted. 

Tha BRC ala0 filed a suimi44ion in thin case and 

amwmed a non-adver48ria1, "neutral" position insofar ae 

the dispute between the Carriers and $he TW ia concerned 

regrrding thr retention of the TWU/BRC-Conrail collectiva 

bargaining 8groamnt. 

Thr BRC's position is found in a single paragraph on 

page 2 of it4 ruhi44ion. which paragraph reads as follows: 

While the BRC reserved the right to attend the 
._.. _. 
arbitration hearing and did so, and re4enred the right to 

Vcument~ upon the carrrera‘ and TWU’S proposed 
--._ .- --.. .- 

implementing agreaarnt4, the BRC rmmined neutral and did 

not favor one propoe- or thm other. 
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The Transaction in this case, to this Atbitrator's 

knowledge, is reaoonrbly unique. Two profitable railroad4 

were given the right to acquire thm majority of another 

Profitable railroad, for the stated purpooe of increasing 

Wmpetition in a geegraphic region of the country. 

Conrail, the railroad being acquird, retained certain 

limited geographic locations known a6 the SAAs, and at 

those pointn the Conrail collective bargaining agreements 

are to ramain in forw and effect. 

The evidence in the rewrd emtablishes that the 

Carrimrr engaged in extensive, dotaihd nagotiatione 

regarding implemmnting agreements that would apply to 

employee4 in all of thr crafts or cla44e4 who would be 

acquired by CSXT and NOR and/or who would r-in employees 

of Conrail. 

ti noted in the above sections of. thin Opinion, the 

Carrier4 and the BRc and RJu entered into a cqrehenaiv= 

agrmnt on October 16, 1998 regarding the selection and 

allocetion of Conr4tl anployee4 among thr thr44 carrLer4. -. -_. 

This Negotiated ~gcmct_- io contai+ in. a fifteen Page 

Xmplementing Agreambnt, with Attaohmmt A, the NSR 

Seniority Points with Active Rosters. and Attachment 8. the 

CSXT Seniority Point4 with Active Rosters. The parties 
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also appended twenty-four sida Lottor6 of Agreement all 

dated OCtOber 16, 1990 to the Negotiated Agreement. 

These Side Letterm of Agreement preserved for Conrail 

ompl~-S repreoentmd by the BRc/m SUOh "righta, 

privilegea and benmfits~, as Conrailf s Supplemental 

Vnmmploynrent Senef 1 t Plan (Side Letter No. l), the 

inclusion of Conrail employeea reprmsentmd by the TWV and 

RRC in NSR's and CSxT's "current 401(k) Plans" (Side Letter 

NO. 11) and the prasmrvation of the rights of former 

Conrail employees +zurrently employed on any passenger 

agoncy or former Monongahela Railroad" to exercism 

"seniority in the sum manner thy could haw, had the 

acquisition of Conrail by NSR and CSXT not occurrod* (Side 

Letter No. 10). In fact, there is no issue before this 

Arbitrator as to whether any rights, privileges and 

benefits.:bi: Conrail -employees hmra not been preseHd 

"absolutmly" through the medium of the October 16, 1998 

Nmgotiatmd Agroommnt. 

During the course of the prti-' oral argument8 

quo&ions wmre raismd regarding thr relative value of the 

CSXT and NSR collective bargaining agreements via-&--AS the 

RRC/TWV-Conrail collective bargaining agrnnt- .rs; 

-2; LhU A XAns~c 
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The TWU has urged this Arbitrator to consider the 

declaration of MZ. John cruczman, ~W'rn vice President and 

Director of its Rirllroad Division, and a chart which i8 

captioned *I-et on Conrail Maintananco of Equipment 

Employeea (m/m-Cirnmn) with Imposition of N&W Agrewnent 

on NS Operated Former Conrail Property and Imposition of 

CSXT (B&O) Agreemmnt on CSXT ~r8teci Former Conrail 

Property* (TW Exhibit Nos. 20 and 21) in support of its 

assertion that applying the NSR and CSXT collective 

bargaining agreeamntm to Conrail aaployeea 'at non-c-n 

manta, non-SAA aram would reclult in an adverse impact 

upon said employees. 

Whih Mr. Czuczm8n has proffer& a well-developed and 

thoughtful amlymim, this Arbitrator im not prepared, in 

the context of fho record evidence, to make ~luo 

relative value of 8irn;tlar or reasonably 8imilar provisionr 

in ths "oanpatlng" collective bargaining agreements. Such 

caaplri8ona would be difficult at k8t: and reaching 

.- Subjective decisions am to which provision ie more Valuable 

to one employee aa opposed to anothrr could not, in this 

Arbi trrtor* s opinion, bo assemd in quantitative or 

qualitative terms. 
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A foundation principle which has been uniformly 

applred by arbitrators/referees in canes involving the 

integration of union-represented employees when corporate 

entities are involved in concrolidatiorm, mergers and/or 

acquiaitione is to umure, in light of all of the factual 

circumetancam, that the selection and allocation of 

workforces and the integration of qloyees' seniority is 

"fair and equitable". The preponderant evidence of record 

in this came eatiefiee this Arbitrator that the Carriers' 

proposal, imposition of the Negotiatad Agrwnt, is a fair 

and equitable manner for such selection and allocation of 

warkforcma . This A&.itrator's view is buttre8sed by the 

fact that all of the shopcraft labor organizations am well 

am the other labor organizations on the properties have 

agread to virtually identical implesmnting agreemmts. 

=--“--%ie &ly iasbe‘rwhetlier tls#-Carriers. have presented 

euffidmnt evidence te persuade the Arbitrator that the 

applitation of tie NOR and CSXT ColleCtivP bargaining 

agreamnts at thr non-consson point8 and non-SAA areas 

constitute an operational necessity, consistent with the 

underlying purpoaee of the Transaction authorized and 

ordmrad by the STB in Finance Docket NO. 33388. 
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The TWU has presented a very strong case in support of 

1ts contention that there 1s no legal or arbitral 

justification for "overriding" the terms of a collective 

bargaining agreement in the absence of the 'neceseityU to 

do so because of operational and efficiency needs dirmetly 

related to the principal Transaction. TNU has also 

demonstrated during the course of these proceedings its 

willingness to rmviar its proposal and to limit the scope 

of its request th8t the Tml/aRC-Conrail collective 

bargaining agreement be preserved at only limited areas of 

the lines being acquired by NSR and CSXT in order to 

s8tisfy the concerns of NSR and CSXT that the operations of 

those Carriers on Day One and thateafter will not be 

limited in terms of operational efficiencies. And, in its 

rebuttal s&mission, TWU has argued that the Carriers have 

failed tc nmke the requisite showing,--required by Camm 

III, that' the RR&WU-Conrail collective bargaining 

agreamnt should be owrrrddsn at the non-comon points, 

non-SRA areas baoause there is no transaction tmgarding .- . . 

-the80 ,non-caman..~i~tr, non-SAA *egs, but "only a lim.itd 

rearrangement of forces by dLvrsion of Conrail Carmen among 

the Carri9rsN. 



*. 

CSWNSWC: IC and lWU/BRC 
Naw York 0 ck Arbltratkn 
Pago 39 

Ca the other hand, the CSXT and the NSR have argued 

that retaining the TW/BRC-Conrail collective bargaining 

agreement at the non-common pointa, non-M areas would 

adversely impact their ability to utilize their allocated 

Conrail Carmen as unified workforcmm, and, therefore, they 

would be unable to realize the aubatantial efficiencies 

arising from having uniform rules and practices throughout 

their combined systanm. The primary concern of CSXT and 

NSR i8 the potential inability to l smign Carmen to perfom 

running repairs at tbo closest geographic point to the 

place whore the repaira are needed, which inability would 

potentially rmsult in the delay of trainr. The Carriers 

hava also relied upon a decision by Arbitrator William 

Fradenhergar issued on January 14, 1999 in a New York Dock 

Article 1, Section I arbitration involving the Carriers and 

the Brotherhood of Maintanance of-.Waymloyes -and arising = 

out of the Sam8 hl3 Finance Docket as here under 

consideration. Tn that proceeding Ubitrator Fredenber9er 

.-a fad with tJm iswe of hia authority to "overnde or 

extinguish,- in.Aolt. or -in part, the tenns of pre- 

transaction" collective bargaining agreements. While 

Arbitrator Fredenbarger concluded, among Other issues he 

oonddered, that the Carriers' propoaal regarding senioritY 
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for maintenance of way employes met the tests set forth by 

the ST8 in Carmen III and that a jurisdictional position 

taken by the International Association of Machinists and 

Aeroapaoe Workers (hereinafter the ‘“IAM&AU*) regarding the 

representation of thirty-eight IAUAW-repreeented Conrail 

employees was not sustainable, thia Fubitrator ir not 

prepared to ccmsidor the Fredenberqer Award controlling in 

view of the m's asaertion rn rts rebuttal submission that 

the Fradenbarger Award 1s "to be appealed*, and is 

allegedly *inconairtmnt with D.C. Circuit and STB 

precedent*. 

In reqamdinp to the CSXT'a and NSR's concerns 

regarding thrir ability to efficiently assign Carmen at 

non-Commn pointa, non-m areas, the TW haa revised ita 

initial proposal and asserted that these revisions would 

-kiaet tlF&-Tarriers “-ai-lageci operational .neecLs . . ~However , 

this Arbitrator is n&t sufficiently persuaded that the 

l videncm of the necessity or lack thereof to override the 

BRC/TIRt-Conrail collective bargaining agmwm nt at the non- 

commn.points, non-BAA areas is anything more than evenly 

balanced; Much of the arguments and “evidence” suhttd 

try th- Carrier6 and the TWU fall into the realm of 

conjecture and speculation, particularly insofar as the 
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impact of the revised proposals offered by the Twu are 

concerned. 

What “tips the hlance" in favor of the Carriers' 

proposal, in this Arbitrator's opinion, im the Negotiated 

Agrecrmrnt and the virtually identical implementing 

agreements entered into voluntarily by all of the other 

shopcraft labor organizations. The Carriers' proposal is 

favored by this Arbitrator, not necessarily because those 

other implamrnting agreements establfah a "pattern", but 

kcruse they constitute reliable l vidende that many 

experienced, well-schooled union negotiators, thoroughly 

familiar with the needs to protect the intereats of the 

employees they represent and the sanctity of the collective ' 

bargaining agreananta they previoualy adminietered, were 

persuaded that thm NSR's and CSXT’s operations would be 

more-efificient and ms&- the purposesiof-the STS's order in 

Financm Dookat No. 333.88. There is no mason to believe 

that these neqotiatora would have acceptmd the CSXT's and - 

NBR's collective bargaining agreamnts if they did not 

believe that the new arrangements benefited the qloyees - 

they represented in the context of the principal 

Transaction. In exchange for thair agreement , TWU/BRC 

representatives and the repreeentativea of the other 
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shopcraft organizations received substantial and generous 

quid E s reflected in the mplementing agreements and 

the nunmrous side letters of agraement entered into 

evidence aa Cnrrimr Exhibit No. A-l (the Negotiated 

AfJreeumnt) and Carrier Exhibit Nos. E-l, t-2, E-7, E-9 and 

E-13, thm implamenting agreements entered into between the 

Carrier8 and the National Conference of Firemen and Oilers, 

the International Brotherhood of Boilermakers, Iron Ship 

Builders, Blackmmiths, Forgers and Helpers, the 

International Brotherhood of Electrical Workers, the Sheet 

Metal Workers International Awcciation and the 

International Ammoi8tion of Machinist8 and Aerospace 

Workera. 

After full coneideration of the record evidence and 

the partiem' pre-huring subrmsrionl, their oral arguments 

and post-hearing. rebuttal sukmiseion8, this Arbitrator 

conch&a that purmuaat to the provisions of the New York 

Dock txnditions th& he har jurisdiotion to impose and will 

impose the Negotiated Aqreeomnt ae the full and canplete 

agreement. ggvarnin~g, the manner by which Conrail employees 

represented by the TWU-ERC ~11 be integrated into and 

covered for p~rpo..a of colleotivr bargaining aen thw 

assume employment with the CSXT and N8R. 
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This Opinion and Award was signed thi8 2Yth day of 

February, 1999 in Sarasota, Florida. 

T-fQ-wLY. fL.JL 
Richard R. xmhrr, Neutral Referee 

February 27, '1999 

. ..Z~... -- ,_,_. MU, ----.. --._ -, . ..r. -_ .--- 
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Decision Summary 
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SEC 

SURFACE TRANSPORTATION BOARD 

DECISION 

STB Finance Docket No. 33388 (Sub-No. 89) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS-- 

CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

(ARBITRATION REVIEW) 

Decided: April 28, 1999 

On March 18, 1999, the Transport Workers Union of America (TWU) sought review of the February 
27, 1999 arbitration award rendered by referee Richard R. Kasher (the Kasher Award). The Kasher 
Award adopted an implementing arrangement under Article I, section 4 of the New York Dock 
conditions imposed by the Board in Decision No. 89 of STB Finance Docket No. 33388, with respect 
to operations by both Norfolk Southern Railway Company (NSR) and CSX Transportation, Inc. 
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(CSXT) following their takeover of Conrail operations as permitted by that decision. On April 9 
1999, having reached a satisfactory arrangement with CSXT, TWU filed a “Partial Withdrawal Of 
Petition For Review Of Arbitration Award,” withdrawing the union’s petition insofar as it related to 
CSXT. 

By motion filed on April 26, 1999, TWU and NSR jointly request that the Board defer handling of 
TWU’s petition for review until September 1, 1999, and take no action with respect to the petition 
prior to that date. As grounds, TWU and NSR assert that they have reached a settlement that would 
lead to dismissal of the remaining issues involved in the petition if the settlement is ratified by the 
TWU membership. 

Because this is a valid reason for granting the motion, and it is unopposed, the motion will be 
granted. 

It is ordered: 

1. This proceeding will be held in abeyance until September 1, 1999 

2. This decision is effective on its date of service. 

By the Board, Vernon A. Williams, Secretary. 

Vernon A. Williams 

Secretary 

http://205.214.57.113/decisions/ReadingRoom.nsf/5 1d7c65c6f78e79385256541007f0580/921fc5~5/6~99db1885 
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SURFACE TRANSPORTATION BOARD 

DECISION 

STB Finance Docket No. 33388 (Sub-No. 89) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASESIAGREEMENTS- 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

(ARBITRATION REVIEW) 

Decided: April 28, 1999 

On March 18, 1999, the Transport Workers Union of America (TWU) sought review of 
the February 27, 1999 arbitration award rendered by referee Richard R. Kasher (the Kasher 
Award). The Kasher Award adopted an implementing arrangement under Article I, section 4 of 
the New York Dock conditions imposed by the Board in Decision No. 89 of STB Finance 
Docket No. 33388, with respect to operations by both Norfolk Southern Railway Company ~, 
(NSR) and CSX Transportation, Inc. (CSXT) following their takeover of Conrail operations as 
permitted by that decision. On April 9, 1999, having reached a satisfactory arrangement with 
CSXT, TWU filed a “Partial Withdrawal Of Petition For Review Of Arbitration Award,” 
withdrawing the union’s.petition insofar as it related to CSXT. 

By motion filed on April 26, 1999, TWU and NSR jointly request that the Board defer 
handling of TWU’s petition for review until September 1, 1999, and take no action with respect 
to the petition prior to that date. As grounds, TWU and NSR assert that they have reached a 
settlement that would lead to dismissal of the remaining issues involved in the petition if the 
settlement is ratified by the TWU membership. 

Because this is a valid reason for granting the motion, and it is unopposed, the motion 
will be granted. 

1. This proceeding will be held in abeyance until September 1, 1999. 

2. This decision is effective on its date of service. 

By the Board, Vernon A. Williams, Secretary. 

Vernon A. Williams 
Secretary 
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SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 (Sub-No. 89) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASEZVAGREEMENTS- 
CONRAIL, lNC AND CONSOLIDATED RAIL CORPORATION 

(Arbitration Review) 

Decided: March 3 1, 1999 

On March 18, 1999. the Transport Workers Union (TWU) filed a petition under 49 CFR 
I 115.8 seeking review of an arbitration decision rendered under the New York Dock 
Rv.-Control-Brooklvn Eastern Dist., 360 I.C.C. 60 (1979) labor protection conditions. Under 
49 CFR 1104,13(a), responses are due April 7, 1999. 

By motion filed on March 29, 1999, Norfolk Southern Railway Company, CSX 
Transportation, Inc. and Consolidated Rail Corporation (collectively, railroads) jointly request an 
extension to April 14, 1999, to file their response. The railroads state that additional time is 
necessary because of the press of other cases. According to the railroads, counsel for TWU has 
been informed and consents. The request is reasonable and will be granted. 

This action will not significantly affect either the quality of the human environment or 
conservation of energy resources. 

It is ordered: 

1. The railroads’ extension request is granted. 

2. The railroads’ response is due April 14, 1999 
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3, This decision is effective on the date of sewice. 

By the Board, Vernon A. Williams Secretary 

Vernon A. Williams 
Secretary 

-2- 
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SURFACE TRANSPORTATION BOARD 

DECISION 

STB Finance Docket No. 33388 (Sub-No. 89) 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS- 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

(ARBITRATION REVIEW) 

Decided: May 10, 1999 

On March 18,1999, the Transport Workers Union of America (TWU) petitioned the 
Board for review of the February 27, 1999 arbitration award rendered by referee Richard R. 
Kaaher (the Kaaher Award). The Kasher Award adopted an implementing arrangement under 
Article I, section 4 of the New York QQ& conditions imposed by the Board in Decision No. 89 
of SIB Finance Docket No. 33388. In a pleading filed on April 9,1999, TWU notified the 
Board that it had reached a settlement agreement with CSX Transportation, Inc., and by decision 
served on April 29, 1999, the Board held the proceeding in abeyance until September 1, 1999, to 
allow completion of settlement negotiations between TWU and Norfolk Southern Railway 
Company (NSR). In a pleading filed on May 6,1999, TWU notified the Board that it withdraws 
its petition for review because TWU and NSR have now reached a final settlement. Due to these 
settlements, TWU’s petition for review will be dismissed. 

1. TW’s petition is dismissed and the proceeding is discontinued. 

2. This decision is effective on its date of service. 

By the Board, Vernon A. Williams, Secretary. 

Vernon A. Williams 
Secretary 


