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FEBRUARY 27, 1999

In the Matter Invelving the

CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN RAILWAY COMPANY,
And CONSOLIDATED RAIL CORPORATION

and

BROTHERHOOD RAILWAY CARMEN DIVISION
- TRANSPORTATION COMMUNICATIONS
INTERNATIONAL UNION and TRANSPORT
WORKERS UNION

Introduction and Background Facts

On July 23, 1998 the Surfaca Transportation Board
(hereinafter the "STB") issued an order authorizing CSX
Tranaportation, Inag. (herainafter "CBXT"), Norfolk Southern
Railway Company (hereinafter "NSR") and the Consolidated
Rail Corporation (hereinafter "“Conrail” or “CRC”), referred
to oollectively as the “Carriers”, to aenter into a
Transaction which would result in the allocation of certain
Conrail rail lines and facilities to CSXT and NSR; and

which would allow Conrail to continue to operate certain
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properties, known as the Shared Assets Areas (hareinafter
the “SAAg~) .

In accordance with that authorization thae Carriers
served notice on representativaes of the labor organizations
of the variou~ crafts and classes employed by the Carriers
to consurmate the Transaction pursuant to Article I,

Section 4 of the smo-called New York Dock (NMew York Dock

Railway - Control - rooklyn Eastern Diatrict Terminal, 360
I.C.C. 60) employea protective conditions. Included among

the Organizations receiving the Article I, Section -4
notices were the Brotherhood of Railway Carmen Division of
the Transportation Communications Intarnational Union
(hereinafter tha "BRC") and the Tranaport Workers Union of
America (hereinafter the "TWU”). These notices were served
on August 31, 1998, The two Organizations represented
Conrail’a Carmen as a result of an historical “split* of
reprasentation of the Carmen craft or class, which “split”
existaed as the result of the TWU's representation of Carmen
on the former Pann Central Railroad and tha BRC'S
representation of Carmen on the other component railroads
which became part of Conrail i1n 1976.

The Carriers and the TWU and the BRC engaged .n

negotiations regarding the development of implementing
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agreements which would govern :ert_:ain subjact matters,
including, inter alia, Conrail C.rmen’s seniority and the
rates of pay, rulas and working conditicns which would
apply to some or all of them subsequent to the effective
date the Transaction was consummated.

The parties (hereinafter the “Carriers”, the "BRC” and
tha “TWU”) concluded their negotiations on October 16, 1958
with the sgigning of an implementing agreement (hereinafter
the "Nagotiated Agreement”). The TWU advised the Carriers
at the signing of this Agreement that the Agreement would
havae to be ratified by its membership.

When tha Nagotiated Agreement failed ratification, an

arbitration proceeding pursuant toc the New York Dock

conditions was initiated. The below-signed Arbitrator was
selacted to hear the parties’ respectiva positions, to
“consider relevant  evidence and to decide the issues in
digpute. | The pn:tion filed extansive pre-hearing
submigsions which ware received on or about January 15,
1999, and an arbitration hearing was conducted on January
22, 1999 at the Lido Haliday Inn in Sarasota, Florida.
Counsgal for tha parties entared their appearances a$

follows:
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Richard S. Edelman, Esquire
C’Donnell, Schwartz & Anderson
David Rosen, Eaquire

General Counsel, TWU

For the TWU

Mitchell Kraus, Esquire
General Counsel, TCU-BRC
Mr. Richard Johnson
Genaral Prasident, BRC
For the BRC

Ronald M. Johnson, Esquire

Amy B. Smith, Easquire

Aiken, Gump, 8Strauss, Hauer & Fald
Nicholas 8. Yovanovic, Esquire
Assistant Ganeral Counsel, C3X

For the C8X

Jeffrey Berlin, Esquire
Mark Martin, Esquire
Sidley & Austin

Mark D. Perreault, Esquire
Geaneral Soliciter, NSR
For the NSR

Mr. Angelo J. Rudi
Assistant Director, Labor Relations, CRC

For the CRC
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Tha parties éilcd- ?abuttal béiefs .an& summaries of
their argumaents on or about February 2, 1999.

Most, if not all, of the relevant background facts
regarding the nature of operations to be performed by each
;}";ho Carriers, as those operations would impact the
Carman‘’s craft or class, as well as the hiatory of the

parties’ nagotiations are subsumed in the positions of the
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parties which are articulated below. Thus they wi .l not be

rapeated in this section of the Opinien and Award.

rriers’

Tha Carriers point out that the 8TR’s Crder authorized
C8XT, NSR, and Conrail, together with their corporate
parents, to undartake certain STB-regulated transactions
that will effaect a major restructuring of their existing
rail systems. The Carriers further point ocut th'at when the
Transaction is consummatad, CSXT and NSR each will obtain
axclusive use and operation of principal parts of Conrail'a
systam, and that Conrail will continue to operate limited
propertias, the SAAs, in certain key areas for the joint
benefit of CSXT and NSR. The Carriers submit that the STB
found that the Tranaaction would provida substantial

benefits to shippers and the public.

[ T N . — T

_The Carriers state that they seek ia:pésitio;z- of the
October 16, 1998 Nagotiated Agreement, which the BRC agreed
to and continues to support, and which the TWU also agreed
to, but which failed a ratification wvote by that
Organization’s members. The Carriers assert that the

Negotiated Agreement will enable the Carriers to carry out

the Transaction and realize the public transportation
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benefits intended by the STB, while being fair ¢t»
employeas. The Carriers’ rely upon their four part pre-
hearing submission, which they contend demonstrates tha
changes to collective bargaining agraeements which are
necessary for the Transaction.

The Carriers asubmit that an Article I, Section 4
arbitration is conducted before a neutral referee who acts
as a delegate of the STB and is bound by that agency’'s
rulings and precedent. Tha Carriaears peint out.that the
conditions direct the referee to “fashion a solution that
is ‘appropriate for application in the particular case.'l".:
and cite American Train Dispatchers Ass‘n v. ICC, 26 F.3d
1157 (D.C. Cir. 1994) in support of this contention. The

Carriarg maintain that a New York Dock referee has no

jurisdiction, absent consent of the parties, to modify,

aenhance or depart from the terms of the New York Dock

conditions.
The Carriaers contend that it is well-settled that a

Naw York Dock referee is empowerad to modify aexisting labor

agreements as necessary to implement the STB-authorized

transactions, and cite Rallway labor Executives Ass'n V.

United States, 987 F.2d 806 (D.C. Cir. 1993) in support of

this contention. The Carriers argua that the STB recently
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reaffirmed this principle in CSX - Control - Chessie Sysa.

And Seaboard Ccastline, Finance Docket No. 28905 (Sub. No.

22) (8ept. 22, 1998), commonly referred to as Carmen III,

in which the STB explained that the authority to modify
agreements cextends to effectuation of operating changes and
coordinations that are directly ralated to, or flow from,
the principal transaction, and that modification of a laber
agreement is Justified if it is necessary to the
achiaevement of the public transportation banafits upon
which the 8TB’s approval was based. The Carriers assert
that in the instant Transaction, Referee William
Frod_eanrgoz, applying these standards, adopted an
implamenting agreement for maintenance of way work that
modified the applicable Conrail agreemant in ways that are
similar to thae terms of the Negotiated Agreement.

The Carriars argue that the Negotiated Agreament

contains the necessary featuras of a New York Dock

implementing agreement and raflects the best judgment of
the parties’ skilled nagotiators: and that the Negotiated
Agreement was the product of lengthy debate and
considerations, regarding what changes to collectiva
bargaining agreements waere necessary for the Transaction.

The Carriars submit that the Negotiated Agreament also
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follows a pattern agreed to by the five other shopcraft
unicnes. The Carriers contend that the implementing
agreements entered into by these unions are identical to
the Negotiated Agreement :n their fundamental terms,
providing for the permanent allocation of Conrail employeaas
among CSXT, NSR and Conrail/SAA; the realignment of the
Conrail property into CSXT and NSR seniority points; and
application of a CSXT or NSR shopérat‘t agreement to the
allocated lines.

The Carriers maintain that the Negotiated Agreement
itself is the bast evidence of the changes that arae
necessary and appropriate to realization of the benefits of

the Transaction. The Carriers point out that New York Dock

refarees uniformly defer to the judgment of the parties’
negotiators, and impose negotiated agreements in instances
where- the -agreement-: is not ratified- by the wunion’s
leadership or membership.

In any event, the Carriers submit that the Referee
should adopt tha Nagotiated Agreement because, as the
Carriers demonstrated in thaeir submissien, the changes to
collective bargaining agreements aeffected by the Negotiated
Agreemant are necassary to realization of the benefits made

possible by the Transaction.
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The Carriers argue that the threshold issue 1s the
permanent allocation of Conrail’s workforce among CSXT, NSR
and Conrail, as operater of the SAAs. The Carriers point

out that the New York Dock conditions de not prascribe a

formula for workforce allocation; and furthar point out
that the Refereae is charged with adopting or fashioning a
mechanism that is “appropriate” to the transaction, again

citing Carmen III and ATDA v. ICC. The Carriers gubmit

that the allocation proposal that they have presented is
straightforward and meets tha Carriers’ operatiocnal needs,
while minimizing the impact on employees: as each emplovee
is permanently allocated exclusively to one of the Carriers
on the basis of the employee’s reporting work location as
of “Day One”. The Carriers maintain that this approach (1)
minimizes operational disruption and employee relocations,
(2) represents tha allocation methodology tha.-Carriers, BRC
and TWU agreed to in :{egotiationa and (3) is the samae as
that adopted by all the other shopcraft Organizations and
incorporatad in their agresements.

Tha Carriers contend that the Negotiated Agreement
~ addresses changas to collective bargaining agreemants
necessary for the consolidation of CSXT's operations with

the Conrail lines and workforces allecated to it.
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CSXT asserts that there are four principal aspects to
the Negotiated Agreement as it relates to CSXT,. First,
Conrail freight cars and locomotives allocated to CSXT will
be integrated into C8XT’'s existing fleets, and managed and
cperated on a systam basis without regard to prior railroad
ownership. CSXT submita that such integration will improve
service, as well am reduce costs, by permitting the more
efficient utilization of cars and lecomotives throughout
CSXT's expanded systam. CSXT contends that in order to
fully integratae the fleets, it must be able to utilize its
~workforce and allocated Conrail Carmen as a unified
workforce. To achieve these benefits, CSXT points out that
it will apply the eaxisting CSXT Carmen collective
bargaining agreemant applicable to the former Baltimore and
Ohio Railroad ("B&O Agreement”) to anployees working on
allocated.Conrail lines, except at Tolado, where the former
Chesapeake and Ohio Rﬁilway ("C&0 Agreemant®) will be
applicable.

Sacond, CSXT submits that 1t will gain efficiencies by
integrating Conrail’s existing Carmen workforce with C3XT’s
Carman workforce, through the application of CSXT
agreemants to the formar Conrail territories. CSXT submits

that application of C8XT agreements will enable it to
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raalize the substantial efficiencies arising from having
caiform rules and practices throughout the combined systam.
For exampla, CSXT points out that it will realize
substantial efficiencies by converting the work territorias
of former Conrail Carmen from district deniority to point
seniority. CSXT points out that Cenrail’s seniocrity
districts, many of which are b.;nq fragmented in the
Transaction, would restrict CSXT from assighing employees
to work on a lina of rcad ocutside of the district, aeven
when a Carman within the seniority district i'n closest to a
car needing repair. CHXT contends that the result would be
that traina would ba delayed while a Carman with seniority
in that district traveled to the area where thae repairs
were naeded. CSXT asserts that under a point seniority
systam, CSXT would be able to dispatch the closest Carman,
thereby—minimizing train delays: - CSXT argues that
avoidanca of train d.la‘ya is necessary if C8XT is to becoma
more competitive with other rail carriers and trucks, one
of the public transportation benefits of the Transaction
identified by the STB. CSXT submits that, by providing a
greater pool of employees from which to draw, a point
seniority systam provides CSXT with the flexibility to

match work with available Carmen, reducing the costs
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associate«] with hiring additional employees. C3XT
maintaing that this same flexibility also produces cost
savings by enabling CSXT to reduce the amount of equipment
and facilities it must maintain.

Third, C8XT asserts that it will realize efficienciea
of the Transaction by consolidating heavy freight car
repair work for tha Conrail cars allocated to CSXT at
CSXT’'s existing shop facilities. C8XT points out that
Conrail performs such work at its car repair facility at
Hollidaysburg, Pennsylvania, which shop is located on lines
allocated to NSR; and that CSXT’'s existing shops have
sufficient capacity to meet CSXT's foreseeable needs. CSXT
further points out that the consolidated work will be
performed pursuant ¢to the CSXT agreements currently
applicable at those shops. CSXT submits that the STB and
raferees -have raecognized that consolidation of such work,
under a n’.ngia collective bargaining agreament, provides
sﬁbatnntial efficiencies that constitute public
transportation benefits.

Fourth, CSXT points out that it will consolidate
heavy locomotive repair work at CSXT’'s existing locomotive
repair facilities; and that Conrail performs such work at

its shops in Juniata, Pennsylvania and Selkirk, New York.
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CSXT further poi.ts out that 1t is not obtaining the
Juniata shop beczuse it is on allocated Conrail lines,
which will be operated by NSR. CSXT submits that, while
the Selkirk shop is allocated to CSXT, it does not have the
capability to perform heavy locomotive repair work of the
magnitude performed at the Juniata shop. CSXT submits that
its Huntington and Waycross shops have sufficient capacity
to handle heavy repairs for CSXT’s axpanded locomotive
fleet. As with the consolidation of heavy freight car
repair, CSXT submits that the benefits of such
consolidation are well-recognized.

CSXT concludes that each of the changes in aexisting
agreaments made by the Naegotiated Agreement arae necessary
to realize tha efficiencies of the Transaction. CSXT
points out that these changes include efficiencies derived
from an integrated fraeight car fleet, consolidation of
heavy and pfogram.d shop work and bettar utilization of
employees and equipment i1nvolved in the repair and
maintenance of cars. CSXT contends that the improved
utilization of Carmen and equipment and car repair
facilities that these changes permit are neceasary to

support the incraased competition and service levels
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described in CBXT's Operiting Plan and anticipated as a
rasult of the Transaction.

Finally, CSXT arguei; that the HNegotiated Agreement
contains benefits and features that represent a balancing
of interests of the involved parties which exceed what is

required under New York Dock, and which a New York Dock

referee woulu not otherwise have the authority to impose,
but which the Carriers are willing to accept if tha
Negotiated Agreement is adopted in its antirety. CSXT
contends that the Negotiated Agreement also preserves
“rights, privileges and benefits” as required by the New
York Dock conditions. |

NSR points out that it also plans to maintain its
exiasting and allocated cars and locomotives as part of an
integrated fleeat. NER asserts that to gain the
efficiencies regmsulting from this arrangement, NSR must
operate the intagrated fleet under NSR‘a existing
management structure and consistent with its existing
equipment maintenance and repair operations.

NSR submita that it will achieve operating
efficiaencies by consolidating and realigning the former
Conrail property inte seniority points under NSR’s existing

' agreements, consistent with the point seniority system in
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effect throughout NSR’s system. N8R points out that it
will operate the bulk of its allocated lines under the
terms of a Norfolk & Western Shopcraft Agreemant. NSR also
points out that it will operate certain common point
locations undar the terms cof the Nickel Plata Shopcraft
Agreement, and one common point location under the terms of
the former Southern Railway Shopcraft Agreemant. NSR
assaerts that these agreements willl support an integrated
car and locomotive fleet through the application of scope

and work rules that are consistent with NSR's proposed

operaticns, and with the terms of New York Dock
implemonfing agreamentas reached with the other (five
shopcraft labor organizations.

NSR submits that it also will achieve afficiencies in
its Mechanical Departmant operations by consolidating work
and - aeliminating_duplicativa facilities. __ NSR points out
that its existing and allocated lines adjoin at numerous
locations, whare both NSR and Conrail currently maintain
forces and facilities for performing light and running
repairs of rail cars. NSR submits that it will establish
comman points at these locations, enhancing the

competitivenass of the expanded NSR systam by maximizing
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the use of employaes and repair equipmart and eliminating
duplicate costs associated with redundant facilities.

NSR points out that it intends, among other things, to
change its heavy car repair operations to make the beat use
of its existing and allocated facilities. To maximize
efficiency in the pexrformance of heavy car repair after Day
One, NSR points out that it will (1) consolidate most
program car repair work for the intelqrated NSR car fleet at
Conrail's Hollidaysburg heavy freight car repair shop, (2)
consolidate freight car reclamation work at its car shop in
Roanoke, and (3) perform most rebodying, new car
construction and component fabrication work for thae
expanded system at Romnoke. NSR submits that its proposed
consolidation is consistent with, and dictated by, the
capabilities of thase shops.

... .—MNSR ..states it .alsc plans to..increase efficiencies
through functional apoéialization of its heavy locomotive
repair work. NSR states that it intends to use the Juniata
Locomotive Works at Altcona to perform locomotive overhaul
and component rebuild work for locomotives manufactured by
General Motors, and to use the Roancka Shops to perform

such work for locomotives manufactured by General Electric.
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Given the structure of the Transaction, NSR maintains
that it would be inefficient and counterproductiie for NSR
to attempt to operate its allccated properties by adopting
Conrail's existing labor agreement with TWU:; and that tha
Conrail collective bargaining agreement segments Conrail's
properties along lines that bear no relationehip to NSR's
restructured operations and workforces, and its imposition
on NSR’s expanded operations would frustrate NSR's ability
to achiave needed efficienc:rea.

NSR points out that, for axample, Conrail has - 18
seniority districts for its Carmen, defined by mileposts,
many ‘oz which will be fragmentad by the Transaction. N8R
argues that the fragmented seniority districta on the
Conrail lines allocated to NSR are incompatible with the
organization of Carmnn work on NSBR genaerally and NSR's
point seniority system specifically. ' NSR submits that if
the Ccmr;il Agreement and fragmented seniority district
systam were applied to NSR's allocated properties, NSR
would not be abla to make efficiant use of its available
workforce and equipment to respond when and where operating
equipment repairs are needaed and would be forced to keep

redundant operations and equipment.
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The Carriers point out that Conrail will operata t.a
SAAs for the benefit of CSXT and NSR; and that Conra’l
will no longer own revenue-sarvice freight cars and will no
longer perform the heavy repair work it currently performs.
The Carriers further points out that Carmen on Conrail will
only perform routine, day-to-day Carmen work, such as light
running repairs and mechanical inspalctions of freight cars;
and that Conrail will operate the SAAs under the terms of
its axisting agreement with TWU and BRC, with modifications
necessary to reflect the narrower scope of Conrai-;'s
operations and properties. The Carriers points out that
each SAA will become a separate seniority district undaer
the Conrail Agreemant, by realigning or combining <ertain
Conrail saniority districts so that each corresponds to the
boundaries of a SAA; and that a single roster will exisat
in each SAA, with -seniority dovetailed where the new
district ro'aulta from fha combination of portions of more
than one Conrail seniority district. To the extent Conrail
has a need to perform any work beyond the routine day-to-
day work it is equipped to perform, the Carriers points out
that Conrail will contract with CSXT or NSR to perform that

work.

The Carriers assert that TAWU submitted its first
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written proposal for an 1mplementing agreement with its
submission; and  that the day bafcre the hearing TWU
revised itg proposal, and revised it again at the January
22, 1999 hearing. The Carriers point out that during the
hearing TWU made other revisions, which it provided to the
Carriers after the hearing as addenda to the revisad TWU
proposal. The Carriers state that TWU represented at the
hearing that its | ravisions addressed the Carriers’
concerns, and that the only issue remaining was whether the
Conrail Agreement should continue to apply at non-common
point areas on lines allecatad to CSXT or NSR.

The Carriau. argue that TWU’'s propeosal was hastily
conceived and revised, contains ambiguities and conflicts
and is inconsistent with TWU’s representations at the
hearing; and that the proposal, among other shortcomings,
(1) fails to ensuré the permanént™ division of Conrail
employees among NSR, cs‘x'r, and Conrail/SaA, (2) fails to
ensure that CSXT and NSR can each integrate their existing
and allocated equipment fleats, (3) fails to eliminate all
the restrictions on coordinating work arising from the
‘Conrail scope rule and (4) fails to provide necessary
flexibility in the performance of line-of-read repairs. In

light of thesa facts, tha Carriers argue that TWU’s
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proposal poses significant obstacles to realization of thae
benefits of the Transaction. The Carriers maintain that,
even if the dispute did boil down to the question of which
labor agreement should apply on lines allocated to CSXT and
NSR ocutside of the common points, TWU’s proposal still
would impade, rather than effectuata, the implementation of
the Transaction.

The Carriers argue that, for these reasons, the

Negotiated Agreement should be adopted in this proceeding.

Bosition of the TWU

TWU argues that its proposal is designed to permit the
allocation of Conrail Carmen among the Carriers 1in
accordance with the methodoclogy described in the October
16, 1998 Negotiated Agreement; as Carmen will be divided
by askigning them in-ptace as-of the effective date of tha
agreement so that on D‘ay One thaey will be assigned to the
same location/tarritory in the same job assignments as on
day minus one. TWU states that it agrees to thae seven day
notica and effective date elements of the Negotiated
Agreament for all Conrail Carman.

Secondly, TWU states that it agrees to the Negotiated

Agreement for all common points designated 1in that



CSX/NSR/CRC and T WU/BRC
New York Daock Arbl ration
Page 21

agreemant and for the Conrzi1l/SAA territories: and also
agrees to the application of the designated CSXT and NSR
collective bargaining agreements at the common points and
to application of the TWU/BRC-Conrail agreement for
Conrail/S8AA with the modifications described in the
Negotiated Agreement.

Thirdly, TWU atates that its pg‘opoaal recognizes that
the Carriers will consolidate heavy fraeight car and
locomotive repair and overhaul work at the large
centralized facilities as indicated in the August 31, 1998

Naw York Dock notice, and states that it agrees that work

will ba dona at those facilities under the agreements
applicable at those facilities without regard for the pre-
transaction ownership of the freight cars/lccomotives.
Fourthly, TWU states that it recognizes that the
Carriers plan to integrate their locomotives and freight
cars into single ﬂ.‘ts and to perform locomotive and
freight car maintenance and repairs at tha CSXT and NSR
;acilitie. that are most convenient and appropriate; and
further states that 1t agrees that work on those
locomotives/cars will be performed under the agreements 1in
effect at those facilities regardless of tha pre-

transaction ownership of such cars/locomatives.
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Fifthly, TWU statas that it proposes that the TWU/BRC-
Conrail agreement will <continue o be the agraement
applicable at non-common points, nen-SAA facilities and
territories; and that NSR and CSXT will enter agrsements
with TWU to apply the TWU/BRC-Conrail Agreement at non-
common pointsg, non SAA facilitiaes/territories.

Finally, TWU submits that it ‘has proposed specific
waivers of certain TWU/BRC-Conrail Agreement provisions,
notwithatanding its preposal for the continuation of the
agreemant at non-common points and non-SAA areas. T™WU
states that these provisions include rules such as scope,
seniority and work <classification, which rules would
prohibit intaegration of freight car and locomotive fleets
and work on those cars/locomotivaes without ragard to prior
ownarship. Additionaily, TWU points out that it has
‘proposaed- to. waiva block truck/road - tzuck rules including
prior rights rules as to block trucks that would require
assignment of Carmen to block truck/road truck work based
on agreement seniority district or local shop block truck
territories. TWU points out that it has indicated that it
would agree to the training of NSR new hires at NSR's

McDonough Training Centar.
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Turning to the issue of the *“legal framework”
applicable to a New York Dock proceeding raegarding employea
protective conditions, TWU contends that the state of the
law, established in decisions by the United States Court of
Appeals for the District of Columbia Circuit, provides that
"rights, privileges and benefits are immutablae’ and
“preserved absoclutaly~”. TWU argues that such rights,
privileges and benafits are properly viewed as including
fringe benefits and ancillary emoluments, such as vested
and accrued banefits including life insurange '
hospitalization, medical care, sick leave and similar
benefita. (UTU v. STB, 108 F. 3™ at 1430). TWU asserts
that the content of rates of pay, rules and working
conditions has not been determined, and the degree to which
they may be affectad has also not yet been determined.
--—WU argues that—eollective bargaining agreement terms,
other than “rights, privilegas and benefits”, are
presumptively or qualifiedly preserved, and citing RLEA V.
U.S., 987 F. 2d 806 (1993) (hereinafter “Executives”), TWU
submits that collective bargaining agreements may bDbe
overriddaen only when “necessary to effectuate a
transaction”. Howaver, TWU contends that agreements may not

be modified, as stated by the Court in Executives, "willy-
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nilly~. Continuing in its analysis of the decision in

Executives, TWU argues that “necessity” must relate to the

purpose of the transaction, but not if “the purpcme of the
transaction was to abrogate the terms of a collective
bargaining agreement~. TWU contends that there must be a
public purposae to be secured by thae transaction “that would
not be available if the [agreement] were left in place~.
TWU maintains that employee protective conditions cannot be
used to “transafer wealth from employwes to their employerx”.
TAU continuaes and argues that there is no showing of
necesaity whera “enhanced service levels would result
solaly from the reduced labor cost stemming from the
modifications to the [agreements] whan a producer’s
marginal cost ddclinna it incresses its output, 1i.e.

sarvice”. Citing ATDA v. ICC, 26 F. 3™ 1157 (1994), TWU

submits that-the  transportation "benefit cannot arise from
the [agreament) modification  itself; considerad

independently of the [agreement], the transaction must

vield enhanced aefficiency, greater safety, or some other
gain”, (Emphasis by TWU).

Theraefore, TWU contends that the public transportation
benaefit must deriva from the transaction itself, a change

in operations that intrinsically benefits the carrier 1n
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terms of more direct routes, reduced terminal delay, more
single line servicae, consolidated facilities; and when
application of a collective bargaining agreement provision
would prevent the transaction, it might be necessary to
override the agreamant to allow implementation of the
operational change that would benefit the public. ™WU
maintains that there may be no averride whare allaged
benefits do not flow from an actﬁal transaction and/or
rearrangement of forces; or when the overrida is merely to
increasae flexibility, to reduce administrative costs, to
lower labor costs or to eliminate inconvenient work ruia-
lbauad upon the notion that there is an indirect benefit to
the public by “trickle down” of lower rates as the rasult
of lower labor costs.

TWU next discusses the import of the daecision of the

STB ifi the case knowrr-as~“Carmen III¥*... TRU points out that

this decision is significant in the instant case insofar as
thera is a dispute regarding matters where there is no
actual consolidation of facilities or coordination of work.
TWU points out that the STB noted that in Carmen II the
Interstate Commerce Commission (hereinafter the “ICC")

stated that Article I, Section 2 of the New York Dock

conditions could not realistically be interpreted as
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requiring that collective bargaining agreements be
preserved without any qualification whatsoever, but that
“contract rights shall be respected and not overridden
unless necessary to permit an approved transaction to
proceed”; and that while collective bargaining agreements
may have to0 “yield to allow implementation of an approved
transaction”, under Section 11347‘ of the Interstate
Commarce Act and the employee protective conditions,
collective bargaining agreements and the Railway Labor Act
ware only required “to yield to permit modification of the
type traditionally made by arbitrators under the WJPA
[Washington Job Protection Agreement] and the ICC’sa
conditions from 1940-1980.7” T™WU points out that the STB
stated that "“{tlhe implementing agreemants imposed in
arbitration under laber conditiona that antedated New York

‘Dock “geflerally -fHcuNed’ on- selection of forces and

assignment of work”; and that *“(I]f the 1940-1980

arbitrators faelt themselves bound by these terms {selection
of forces and assignment of employees], they must have
defined them broadly encugh to include contract changes
involving the movement of work (and probably employees) as

well as adjustments in seniority”.
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TWU further points out that the S5TB cited three other
“crucial limitations” on collective bargaining agreement
overrides by arbitrators. Firat, the override must be for
an approved transaction, that is, the principal Transaction
{i.e. a merger or acequisition of control), or subsequant
transactiona ™“directly related to, ([growing] out of or
flow[ing]) from the principal transaction (such as
consolidations of facilities, transfer of work assignments

etc.).” Continuing in its analysis of Carmen III, TWU

submits that the STB held that there must be some
oparational change, not merely an override unrelated to
opc:._-ationl. TWU points out that it has agreed to changes
in scope and seniority provisions and to collective
bargaining agreement coverage where the Carriers are
actually integrating operations: but that TWU will not
“Tagree tosuth’ overrides—where thera 1s no-integration.
Secondly, TWU submits that the STB found that an
agresement “overrida can be had only if such ovaerride is8
necassary to carry out the transact:;.on"; that “necessity
.detarminations” are to be made in the first instance by
arbitrators, who should “tak[e] care to reconcile the
operational needs of the transaction with the nead to

preserve pre-Transaction arrangementa”; and who "should



CSX/NSR/CRC and TWU/ ‘RC

New York Dock Arbltratio 1

Page 28

not assume that all pre-Transaction labor arrangements, no
matter how remotely they are connacted with operational
efficiency or other public benefits of the transaction must
be modified to carry out the purposes of the transaction®.
Thirdly, TWU iteratas that the STE has held that “rights,

privileges and benaefits must be preserved”.

In summary, TWU submits that under Carmen III contract

rights !IIIY- have to yield to allow implementation of an
approved transaction, but they must be respected and
ratained unlaess an overrida is necessary to permit the
approved transaction to proceed, and they may be required
to yield only to permit overrides of the type engaged in by
Washington Job Protection Agreement (hereinafter “WJPA”)
arbitrators.

TWU contends, gontrary to the assertions of the
‘Carriars, that a chidfige to make the raxilroad more efficient
is not itl.]:f a Transaction or a transaction to implement a
principal Transaction. TWU argues that a consolidation of
two facilities or a coordination of work of previously
-separate territories may be a transaction to implement a
merger and allow unified operations, but a change in the
way work is performed or a change in rules and working

conditions in itself is not a transaction. TWU maintains
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that a collactive bargaining agreement modification is
necaessary whan it is required to obtain a transportation
benefit growing from the transaction that is unrelated to
the agreement modification itself.

Turning to an analysias of Article I, Secticn 2 of the

Naw York Dock conditions, T™U mmintains that thig

provigion, by its express terms, presarves both rates of
pay, rules and working conditions as well as righta,
Privileges and beaenefits. T™WU submits that under D.C.
Circuit Court case law, rightsa, privileges and benefits are
pPreserved absolutely, whereas rates of pay, rulaes and
working conditiona are prasumptively preserved; and, while
collective bargaining agreement provisions are generally
preserved, they may be overridden only for a transaction
requiring a rearrangement of forces in connection with
formilatish of an Wrrangement for selection- of forces and
assignment of amp].oy...; when the override is nacessary to
obtain a public transportation benefit of the transaction.
T™U next addresses the decisions by the STB in the

instant casa. TWU points out that in Decision No. 89 the

_STB held that it was not explicitly or implicitly approving
the Carriars’ operating plans or any collective bargaining

agreement ovarrides that the GCarriers claimed ware
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necessary to their operating plans: and that arbitrators
were to maka their own determinations regarding such
matters.

TWU further pointa that in Decision No. 101 the STB

dafined necessity for overrida of contractual rights in an
analogous situation, a claimed Section 11321 override of a
Rail Reorganization Court ordpr granting certain
contractual rights to the Providence and Worcestar R.R.
TRU points that the STB stated “we clarify that we only
intended to override the 1982 order of the Special Court to
tha extent necessary to permit the CSX/NS/Conrail
transaction to go forward. In cother words, our preamption
was only to the axtent that the Special Court order could
be read to block this transfer {Conrail to CSX].” WU
maintains that similarly, in the instant case, there may be
no override unl@ésd the Tontract provisions would block the
Transaction or a follow;-on transaction.

TWU contends that ita proposal shoulid be adopted
because it accomplishes what is required of an implaementing
arrangemant, and it accommodates the Carriers’ proposed
operational changes by providing for .callactive bargaining
agreement overridaes to permit those changas, but preserves

the agreament rightas of amployces to the greatast extant
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possible. TWU submits that its proposal accomplishes the
selection of forces and assignment of all amployees
required as a result of the principal Transaction by
allocating Conrail employees among the Carriers in
accorxdance with the employees’ pre-split assignments; and
that it doea so inp the manner agreadd to by all partiea
previously in the Negotiated Agreement. TWU submits that
its proposal adopts the Naegotiated Agresment “as 15" for
the consolidations and coordinations of work and related
ﬁgrmnt changes for “common points” and SAAs.

Howaver, TWU points out that its proposal continﬁe_l
application of the terms of the TWU/BRC-Conrail Agresmant
for non-common points non-SAA areas where there will be no
NSR-former Conrail, and no CEXT-former Conrail
coordinations of work or integration of work forces.
Moreéver, TWU poimty—out that, to— tha extent that the
Carriers hava cited alaments of the TWU-BRC-Conrail
Agreemant that they believe would impede transactions or
transaction-related plans (such as integration of fleets,
~assignment- of shap  work by specific areas of
responaibility, block-trucks, use of the McDonocugh Training
Centear), TWU has waived agreement rights even 1In

circumstances it was not required to do so.



CSX/NSA CRC and TWU/BRC
New Yort Dock Arbitration
Page 32

Accordingly, TWU maintains that its proposal provides
a fair and appropriate method for selection of forces and
assignment of aemployeea required for the principal
Transaction and follow-on transactions, and permits the
agreement changes necessary to effect the sslection of
forces and assignment of employees.

By contrast, TWU submits that the Carriers' propoaal
far exceeds what is needed for the ialection of forces and
assignment of employees required for the Tranaaction or
transactions. T™WU points out that the Carriers would
modify collective bargaining agreement coverage for non-
common points, non-SAA aemployees even though substitution
of the NSR and CSXT collective bargaining agreements for
the Conrail <collective bargaining agreement is (1)
unrelated to the mathod by which sesuch amployees are
allocated among the Carriers and™ (2)” “unrelated to any
coordination of work or combination of amployees.
Therefore, TWU maintains that the Carriers’ proposal 1is
neither fair nor appropriate, and fails to satisfy the

Carmen—TII tests - fer—overrides of- collective bargaining

agreements.
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Based upon the foregecing facts and arguments, TWU

raquasts that ita propecsal be acceptad and that the

Carriers’ proposal be rejected.

Findings and Qpinion

The BRC also filed a submission in this case and

assumed a non-adversarial, “neutral” position insofar as

the dispute between the Carriers and the TWU is concerned

regarding the retention ¢of the TWU/BRC-Conrail collective

bargaining agreemant.

Page

The BRC’s position is found in a single paragraph on

2 of its submigsasion, which paragraph reads as follows:

BRC seeks no changes in that sgreement [the October 16, 1998 Negotiatad
Agreement]. However, to the extent that the arbitrator Imposes termas that
provide greater benefts or more favorable terms than the October 16
Agreement, BRC, pursuant 1o Side Letter No. 13 of that Agreement,
ressrves the option to receive those same benefits or terms for the

smpiloyess Rt represants. — - e

While the BRC reserved the right to attaend the

arbj_.tration-. hearing and did so, and reserved the right to

‘doumnt" upon the Carriars’ and TWU’s proposed

- ———— b

implementing agreemaents, the BRC remained neutral and did

not favor one proposal or the other.
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The Transaction in this case, to this Arbitrator's
knowledge, is reasonably uniéue. Two profitable railroads
ware given the right te acquire the majority of another
profitable railroad, for the stated purpose of increasing
competition in a geogravhic region of tha country.
Conrail, the railroad being acquired, retained certain
limited geographic lecations known as the B5AAs, and at
those pointa the Conrail collaective bargaining agreements
are to ramain in force and effact.

The evidence in the record establishes that the
Carriers eangaged in extensive, detailed negotiations
regarding implementing agreements that would apply to
employees in all of the crafts or classes vwho would be
acquired by CSXT and NSR and/or who would remain employees
of Conrail.

As noted in the asbova sections of- - this Opinion, the
Carriers and the HBRC and TWU entered into a comprehensive
agreement on October 16, 1998 regarding the selection and
allocation of Conrail employees among the three carriers.
This Negotiated Agreament is contained in a fifteen page
Implementing Agreement, with Attachmant A, the NSR
Seniority Points with Active Rostera, and Attachment B, the

CSXT Seniority Points with Active Rosters. The parties
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also appended twenty-four Side Latters of Agreement all
dated October 16, 1998 to the Negotiated Agreement.

These Side Lettars of Agreement preserved for Conrail
employees represented by the BRC/TWU such “rights,
privilegas and benefits”, as Conrail’s Supplemantal
Unemployment Benefit Plan (Side Letter No. 1), the
inclusion of Conrail employees represented by the TRU and
BRC in NSR’s and CSXT’s “current 401 llk) Plana” (Side lettar
No. 11) and the presarvation of the rights of former
Conrail aemployees “currently employed on any passenger
agency or former Monongahela Railroad” to exorci.ac
“seniority in the same manner they could have, had the
acquisition of Conrail by NSR and CSXT not occurred” (Side
Latter No. 10). In fact, there is no issue before this
Arbitrator as to whether any rights, privileges and
benefits . of. Conrail amployeas have not been preserved
“absolutely” through the medium of the Octcber 16, 1998
Negotiated Agreement.

During the course of the parties’ oral arguments
questions were raised regarding the relative value of the
CSXT and NSR collective bargaining agreements vis-a-vis the

BRC/TWU-Conrail collective bargaining agreement. T .

-—Ri cherd Tohasac

A poges
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The TWU has urged this Arbitrator to consider the
declaration of Mr. John Czuczman, TWU's Vice Presidant and
Director of its Rajlromd Division, and a chart which ia
captioned *“Impact on Conrail Maintenanca of Equipment
Employees (TWU/BRC-Carmen) with Imposition of N&W Agreement
on N§ Operated E‘émr Conrail Property and Imposition of
CEXT (B&0O) Agreemant on CSXT Operated Former Conrail
Property” (TWU Exhibit Nos. 20 and 21} in support of its
agsartion that applying the NSR and CSXT collective
bargaining agreements to Conrail amploywes at non-common
points, non-SAA areas would result in an adverse impéqt
upon said employees.

While Mr. Czuczman has proffered a well-develcped and
thoughtful analysis, this Arbitrator is not prepared, in
the context of tha racord evidonce. to make valua
judgments, even i¥ Fuch dxercisa Was proper," regarding the
ralative value of liﬂilar or reasonably similar provisions
in the "competing” collective bargaining agreements. S8uch
comparisons would be difficult at best; and reaching
subjective decisions as to which provision is more valuable
to one aemployee as opposed to anothar could not, in this
Arbitrator’s opinion, be assessad in quantitative or

qualitative terms.
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A foundation principle which has been uniformly
applied by arbitrators/referces in cases .involving the
integration of union-represented omployees when corporate
entities are invelved in consolidations, mergers and/or
acquisitions is to ensure, in light of all of the factual
circumstances, that the selection and allocation of
workforces and the integration of employees’ 3senicrity is
“"fair and equitable”. The prepondel.;ant evidence of record
in this case satisfies this Arbitrator that the Carriers’
proposal, imposition of the Negotiated Agreement, is a fair
and equitable manner for such selection and allocation of
worl;torcu. This Arbitrator’s view is buttressed by the
fact that all of the shopcraft labor organizations as well
as the other labor organizations on the properties have
agreed to virtually identical implementing agreements.

T rhe énly issue I¥whether the Carriers have presented
sufficient avidence to persuade the Arbitrator that the
application of the NBR and CSXT collectiva bargaining
agresments at the non-common points and non-SAA areas
conastitute an operational necesaity, consistent with the
undarlying purpcses of the Transaction authorized and

ordered by thae STB in Finance Docket No. 33388.
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The TWU has presented a very strong case in support of
1ts contention that there 1is noe legal or arbitral
justification for "“overriding” the terma of a collective
bargaining agreemant in the absence of the “necessity” to
do so because of operational and efficiency needs directly
related to the principal Transaction. TWU has also
demonstrated during the course of these proceedings its
willingness to revise its proposal alnd to limit the scope
of its request that the TWU/BRC-Conrail collective
bargaining agreement ba preserved at only limited areas of
the lines beaing acquired by NSR and CSXT in order to
satisfy thae concerns of NSR and CSXT that the operations of
those Carriers on Day One and thereafter will not be
limited in terms of operational efficiencies. And, in its
rebuttal submission, TWU has argued that the Carriers have
failed to make the rsquisita showing,- as—required by Carmen
III, that the BRC/TWU-Conrail collective bargaining
agreemant should be overriddan at the non-common points,
non-8AA areas because there is no transaction regarding
+fhese non-common Roints, non-SAA areas, but “only a limited
rearrangement of forces by division of Conrail Carmen among

the Carriers”.
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On the other hand, the CSXT and the NSR have arguaed
that retaining the TWU/BRC-Conrail collective bargaining
agreement at the non-common points, non-SAA areas would
advaersely impact their ability to utilize their allocated
Conrail Carmen as unified workforces, and, therefore, they
would ba unable to realize the substantial efficiencies
ariging from having uniform rules and practices throughout
their combined systems. The prima;:y concern of CSXT and
NSR is the potantial inability to assign Carmen to perfarm
running repairs at the closest geographic point to the
place where the repairs are neaeded, which inability would
potentially result in the delay of trains. The Carriers
have also relied upon a decision by Arbitrator William

Fredenbaerger issued on January 14, 1999 in a New York Dock

Article 1, Section 4 arbitration involving the Carriers and
the Brotherhood of Maintenance of-Way—Employes -and arising
cut of the same STB Financa Docket as here under
consideration. In that proceeding Arbitrator Fredenberger
was faced with the issue of his authority to “override or
extinguish, . in._whole or _in part, the terms of pre-
transaction” collective bargaining agreamants. While
Arbitrator Fredenbarger concluded, among other issues he

considared, that the Carriers’ proposal regarding seniority



CSX/NSR/CRC snd TWU/E RC
New York Dock Arbitratlor

Page 40

for maintenance of way employes met the tests set forth by

the STB in Carmen III and that a jurisdictional position

taken by the International Association of Machinists and
Aerospace Workers (hareinafter the “IAM&AH;') regarding the
rapresentation of thirty-eight IAM&AW-represented Conrail
employees was not gustainable, thia Arbitrator is not
prepared to consider the Fredenberger Award controlling in
view of the TWU'’'s assertion in 1its r-buttal submission that
the Fredenbargo:‘ Award 13 “to be appealed”, and is
allagedly “inconsistent with D.C. Circuit and STB
precedant”

In responding to the CSXT's and NSR’s concerns
regarding their ability to efficiently assign Carmen at
non-common pointa, non~SAA areas, the TWU has revised its
initial proposal and assarted that these revisions would
Tneet tHe Carriers“—alleged oparational -neads. ‘However,
this Arbitrator is not sufficiently persuaded that the
evidence of the necessity or lack thereof to override the
BRC/TWU-Conrail collective bargaining agreement at the non-
common . points, non-SAA areas is anything more than evenly
balanced, Much of the arguments and "“evidence” submitted
by thae Carriers and the TWU fall into the realm of

conjecture and speculation, particularly insofar as the
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impact of the revised proposals offered by the TWU are
concerned.

What “tips the balance” in favor of the Carriers’
pProposal, in this Arbitrator’s opinion, is the Negotiated
Agreemsnt and the virtually identical implamenting
agreements entered into voluntarily by all of the other
shopcraft labor organizations. The Carriers’ proposal is
favored by this Arbitrator, not no&lsarily because those
other implementing agreemants aestablish a “pattern”, but
because they constitute reliable evidenca that many
experianced, well-schooled union negotiaters, thorough_ly
familiar with the needs to protect the interests of the
employees they repraesent and the sanctity of the collective
bargaining agreements they previously administered, were
persuaded that the NBR‘s and CSXT’'s operations would ba
more- afficient and meet. the purposes_of -the STB’s order in
Finance Docket No. 33388. There is no reason to believe
that these negotiators would have accepted the CSXT’'s and

NSR’s collaective bargaining agreements if they did not

. balieve that the new arrangements benefited the employees

they represented in the context of the principal
Transaction. In exchange for their agreement, TWU/BRC

representatives and the representativea of the other
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shopcraft organizations received substantial and generocus

quid pro quos reflected in the implamenting agreements and

the numerous side letters of agreement entered into
evidence as Carrier Exhibit No. A-~1 (the Negotiated
Agreement) and Carrier Exhibit Nos. E-1, E-2, E-7, E-9 and
E~13, the implamenting agreements entered into between the
Carriers and the National Confarence of Firemen and Oilars,
the International Brotherhood of Beilermakers, Iron Ship
Builders, Blacksmiths, Forgers and Helpers, the
International Brotherhood of Electrical Workers, the Sheet
Metal Workars International Association and tha
International Association of Machinists and Aerospace
Workers.

After full consideration of the record evidence and
the parties’ pre-hearing submissions, their oral arguments
and post-hearing: rebuttal submissions, .this Axbitrator
concludes that purluant. to the provisions of the New York
Dock conditions that he has jurisdiction to impose and will
impose thae Naegotiated Agreement as the full and complete
.agreement governing the manner by which Conrail employees
representad by the TWU-BRC will be integrated into and
covered for purposes of collective bargaining when thaey

assume employment with the CSXT and NBR.
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This Opinion and Award was signed this 27" day of

February, 1999 in Sarasota, Florida.

Rushot P

Richard R. Kasher, Neutral Referee

Fabruary 27, 1999
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DECISION
STB Finance Docket No. 33388 (Sub-No. 89)

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY

-- CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION

(ARBITRATION REVIEW)

Decided: April 28, 1999

On March 18, 1999, the Transport Workers Union of America (TWU) sought review of the February
27, 1999 arbitration award rendered by referee Richard R. Kasher (the Kasher Award). The Kasher
Award adopted an implementing arrangement under Article I, section 4 of the New York Dock
conditions imposed by the Board in Decision No. 89 of STB Finance Docket No. 33388, with respect
to operations by both Norfolk Southern Railway Company (NSR) and CSX Transportation, Inc.
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(CSXT) following their takeover of Conrail operations as permitted by that decision. On Apnl 9
1999, having reached a satisfactory arrangement with CSXT, TWU filed a "Partial Withdrawal Of
Petition For Review Of Arbitration Award," withdrawing the union's petition insofar as it related to
CSXT.

By motion filed on April 26, 1999, TWU and NSR jointly request that the Board defer handling of
TWU's petition for review until September 1, 1999, and take no action with respect to the petition
prior to that date. As grounds, TWU and NSR assert that they have reached a settlement that would
lead to dismissal of the remaining issues involved in the petition if the settlement is ratified by the

TWU membership.

Because this is a valid reason for granting the motion, and it is unopposed, the motion will be
granted.

It is ordered:
1. This proceeding will be held in abeyance until September 1, 1999.

2. This decision is effective on its date of service.,

By the Board, Vernon A. Williams, Secretary.

Vernon A. Williams

Secretary
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CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY
— CONTROL AND OPERATING LEASES/AGREEMENTS—
CONRALIL, INC. AND CONSOLIDATED RAIL CORPORATION

(ARBITRATION REVIEW)
Decided: April 28, 1999

On March 18, 1999, the Transport Workers Union of America (TWU) sought review of
the February 27, 1999 arbitration award rendered by referee Richard R. Kasher (the Kasher
Award). The Kasher Award adopted an implementing arrangement under Article I, section 4 of
the New York Dock conditions imposed by the Board in Decision No. 89 of STB Finance
Docket No. 33388, with respect to operations by both Norfolk Southern Railway Company
(NSR) and CSX Transportation, Inc. (CSXT) following their takeover of Conrail operations as
permitted by that decision. On April 9, 1999, having reached a satisfactory arrangement with
CSXT, TWU filed a “Partial Withdrawal Of Petition For Review Of Arbitration Award,”
withdrawing the union’s petition insofar as it related to CSXT.

By motion filed on April 26, 1999, TWU and NSR jointly request that the Board defer
handling of TWU’s petition for review until September 1, 1999, and take no action with respect
to the petition prior to that date. As grounds, TWU and NSR assert that they have reached a
settlement that would lead to dismissal of the remaining issues involved in the petition if the
settlement is ratified by the TWU membership.

Because this is a valid reason for granting the motion, and it is unopposed, the motion
will be granted.

Itis ordered:

1. This proceeding will be held in abeyance until September 1, 1999.
2. This decision is effective on its date of service.

By the Board, Vernon A. Williams, Secretary.

Vernon A. Williams
Secretary
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CSX CORPORATION AND CSX TRANSPORTATION, INC.,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

—CONTROL AND OPERATING LEASES/AGREEMENTS—

CONRAIL, INC AND CONSOLIDATED RAIL CORPORATION

(Arbitration Review)

Decided: March 31, 1999

On March 18, 1999, the Transport Workers Union (TWU) filed a petition under 49 CFR
1115.8 seeking review of an arbitration decision rendered under the New York Dock
Ry —Control—Brooklyn Eastern Dist,, 360 [.C.C. 60 {(1979) labor protection conditions. Under
49 CFR 1104.13(a), responses are due April 7, 1999.

By motion filed on March 29, 1999, Norfolk Southern Railway Company, CSX
Transportation, Inc. and Consolidated Rail Corporation (collectively, railroads) jointly request an
extension to April 14, 1999, to file their response. The railroads state that additional time is
necessary because of the press of other cases. According to the railroads, counsel for TWU has
been informed and consents. The request is reasonable and will be granted.

This action will not significantly affect either the quality of the human environment or
conservation of energy resources.

It is ordered:
1. The railroads’ extension request is granted.

2. The railroads’ response is due April 14, 1999,



STB Finance Docket No. 33388 (Sub-No. 89)

3. This decision is effective on the date of service.

By the Board, Vernon A. Williams Secretary

Vemnon A. Williams
Secretary
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On March 18, 1999, the Transport Workers Union of America (TWU) petitioned the

Board for review of the February 27, 1999 arbitration award rendered by referee Richard R.
Kasher (the Kasher Award). The Kasher Award adopted an implementing arrangement under

Article I, section 4 of the New York Dock conditions imposed by the Board in Decision No. 89

of STB Finance Docket No. 33388. In a pleading filed on April 9, 1999, TWU notified the

Board that it had reached a settlement agreement with CSX Transportation, Inc., and by decision
served on April 29, 1999, the Board held the proceeding in abeyance until September 1, 1999, to

allow completion of settlement negotiations between TWU and Norfolk Southern Railway

Company (NSR). In a pleading filed on May 6, 1999, TWU notified the Board that it withdraws
its petition for review because TWU and NSR have now reached a final settlement. Due to these

settlements, TWU’s petition for review will be dismissed.
It is ordered:
1. TWU’s petition is dismissed and the proceeding is discontinued.
2. This decision is effective on its date of service.

By the Board, Vernon A. Williams, Secretary.

Vernon A. Williams
Secretary



