DOCKET ¥0. 102 --- Withdraun by Qugzc czation

Railway Employes' Departncnt, Fed. 66

)
)
Vs. ') Parties to the Dispute
)
Chicago, Rock Island and Pacific Railroad Company )

QUESTION: That under the terns of the Washington Job Protection Agreement of
May 1936, two Electricians, nawmely: T. L. Casey and 0. L. Eackney,
who were employed by the Chicago, Rock Island and Pacific Railroad Company, are
entitled to receive coordination allovance, in accordance with the provisions
of Section 7 (a) of said agreement, and otter benafits resulting from their
previous empleyment on the Chicago, Rocli Island and Pacific Railroad, in ac-
cordance with Section 8, of said agreemant, as a result of the coordiration of
passenger facilities of the Chicago, Rock Island and Pacific Railroad Company,
with the Illinais Central Railroad Company, at Memphis, Tennessee, on or about

June 1, 1961.

DECISION: Withdrawn.
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DOCKET NO. 103 --- Decision by Referee Bernstein

Lighter Captaine' Union, Local 996, )
I.L.A., AFL-CIO )
) Parties to the Dispute
VS. P

)
Erie-Lackawanna Railroad Company )

QUESTIONS: “Interpretation of Section 7, (c), 2., of the Agreement of May,
1936, Washington, D.C., relative to an employee being deprived of his employ-
ment and entitled to a coordination allcwance, under that portion of Section

7 , (c), 2.,which reads as follows: % % * * % * ‘or by other employees, brought
about as a -s#oximate consequence of the coordination, and_if he is unable by
the exercise of his seniority rights to secure another sosition on his hone
road or a position in the coordinated operation.” (Enphasis added by under-

lining.)

“Interpretation of Section 12, of the Agreement of iay, 1936,
Washington, D. C., relative to a practice whereby the Erie R.R. Co., in 1959
and 1960; in deference to repairing and maintaining its own floating equipment;
chose to lay up its own floating equipment, and did thereby lease, charter,
rent or acquire floating equipment from the D.L. & W. R.R. Co.; said B.L.& W.
barges and scows being mananed by D.L. & W. Lighter Captain forces. This neces-
sitated the furloughinz of Erie Lighter Captains who would have continued to
work, had the Erie R.R. Co. maintained its floating equipment, Howevar, such
was not the case and the Erie R.R. did rearrange its forces by pressiag D.L. & W.
Lighter Caprains into service witch the Eric R.R. Co., aboard D.L. & . floating
equipment. This joint action by the former Eric and D.L. & U. R.R. Cos., de-
prived certain Evie Lighter Captains of active employment during 1939 and 1940.
This was during a period when the Criec R.R. Co, and the D.L. & W. R.%. Co. were
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anticipating merger.
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FINDINGS: This case invoives the Erie and Lackawannta merger approved by
ha ICC in its Saprembaer 1930 order which, ty is terrs, wWas
v take effect on Qotober 17, 1840, As & result of lirig 5:131, iwpleneﬁta-
tion of the order 2s it applied to Lignter TCaptains in Nuw York hartor was
delayed until February 20, 15&1 wien a dovacailed senic:i:y list of Erie
and lackawannua Czpraine went into effec:., AlL the Tlaimanzs, ex.apb Cap-
tain LaFrenz, made claims Zor 2 °e:tic1 7 "ctordinazion allcwanzz’ for
months subsequent tc Fearuary 1951; in eisence, Cagtain Lafremz claims
that he was adve“sely afiected by the werger alter che comdined senlority
list went into effect
In additiaa, the Organizztion zcentends that the "test paricd"
average earnings of the Claimsuis, former Zrie Captains, wzs improperly
distorted tacause In 19535 and 1865 thz Erie, in ccazerpiztion of the
merger, failed to rzhair fZloating equisment znd Irstead lszzed lLackzwanna
equipnent mannred bty Lackawanna Czgtains. In sifect, the arzumen: is made
that Secction 12 of the Agresnsat is appliceble and that the 1959 and 196C
earnings of Claimants sught 2o be excluded from thelr tast period averages,

The Carrier denie? Ebesc claims on thp 6-cund that the . Claimants
were 1In either a "furloughed™ or a part t: ampleyment stacus"® prior
to cue merger and that the Erie-lackewanna leaclrg arrangezents in 1959
and 1960 were in accordance with normal practice end not in contezmplaticn
of merger.

I. The Chkartering Issue3

Section 12 of the Washingten Agresment provides:

I f anycarrier shall rearrange 2r 2djust its forces in
anticipation of a cocrdinaticn, with the purpcss or
effect of depriving an erployee ol benafitz te waich he
should be euntitled under this agreawent as an employse
immediately affected by a coordiﬂat isn, this agreement
shall apply to such an ewmplo a3 of the dazte when he
is so affected,

1. This ground of denial applied only to three cf thz2 fifiecn Claimants:
Captains Mellish, Jonas Finizio and William Finizie. Captain Hellish
was recallad from gurlough in Maxeh 1980 almest a yaar before the dove-
tailed seniority liszt went inte eifect. On tha propesty this was apparently
misread as March 196! {compare Carrier Exhitiss G{p.l1) and F(p.1). Captain
James Finizio was e¢a furlsough from at least mid-Cctobax 195§ {(the ifirsc
period for which records weve present red) until Maveh 22, 1351 more then a
pmonth after the first senlority list wenf inte effect--a pzriod of 19 months.
Captain Williaz TFinizic 2lso was on z furicugh frem at lees¢ Netcber 17,

furlcu
1959 througn April 196C--or more than 20 moaths befors his post-ccordination
recall.

2. The Carrier usually refers tc them as "Excrz Lighter Caprains' {(e.g. in
Carru_‘. Zxhibict D).

gcad in both the Em-

3. The findings hare are based wpeon thz gvidcﬁce‘pre; e b

ployce and Carrier subristions inm Dockens Tuwberad 102, 109, 145, and
129, 1nvoivL‘j the s2te Crganizaciesn and Cariier, whare *“he s4me c-nitention
is dada. ihcse cases were nacdled fogerber oo The pIfpeyiy 2nd dqv%q$a into
four dockats only whan the cases wars progressed to th: Seltion 12 Commitiee.



The Organization asserts that the Erie's failure to maintain its
own floating equipment and its chartering cf Lackirzana equipment manned by
Lackawanna captams during 1959 and 1960 consc 1taced a vearrargement or adjust-
ment of forces “in anticipation of ccordination” which tock place in the latter
part of 1960 thereby bringing Section 12 into play. As acted, the argument
based upon this allegation is that during t:hat pericd the Claimants lost work
properly theirs thereby diminishing their cest pericd average earnings.

Such an attempted applicatica e¢f Section 12 is at odds with the
specific language. If such a rearrangement_or adjustment is made ". . , this
agreement shall apply to such an emplcyse /o-*e thereby deprived of Washington
Agreement benefits/ as of the date whan he is so z2ffecred" (emphasis added),

In other words, he is to be tresated a5 aaversal)‘ affected in the pre-coordination
period and be granted benefits for a protective period starting with the first
occasion he suffers loss.

b}

But even if the claim under Section 12 were treated as one seeking
an allowance during the period of the alleged pre-coardinaticn "adjustment,’
there is no showing that the charter arrangement was an “adjustment in anti-
cipation of a coordiration'” nor that specific Clzimaats thereby were deprived
of earnings. The parties were in disagreement abecut kow cemmeon chartering of -
barges and scows is among carriers engaged in harbor work. Hewever, the Car-
rier did present an example of roughly cemparable chartering by other carriers
on a sample day in 1960. It gives the re~sonable explanaticn that cargo-and
equipment on hand frequently do net match demand and that carriers in temporary
need charter frca those with temporary surpius cagacity. The record for speci-
men days during ttie first nine menths of 1960 shows sow Erie charters from
other carriers, although the great bulk of such arrangements was with the Lacka-
wanna. This was explained by the proximity cf the ctwe carriers’ facilities.
Moreover, the “adjustment of forces” ccntention also is weakened by the fact
that of a total of 956 charter days during the first six months of 12£0 soze
254 charter days involved using Erie Captains because the chartered equipment
was supplied without a Captain; “that strengtherns the Carrier version that it
wanted the equipment not substitute perscnnel,

For all of these reasons, | conciude that the Organization’s Sec-

tion 12 contenticn is not substantiated.
ik

11. The “Extra” Issue.

The Carrier’s principal grcund of denial was that mest of the_claim-
ants (in sum all but Captains J. and Y. Finizio) were “extra-employee” [ s_./
prior to the merger and after it and were continued without change of status.
(This alss is a main issug in Docket So. 129 involving the same Organization
and Carrier.)
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Whether an employec who 1S working "extza™ at t. tima of coordina-
tion can qualify fer benefits under the Waslkinzton Agrecmant is discussed in
Docket #1058, which is centrolling hcre.4 However, it is act amiss o note the
length and degree cZ employment ¢f these Ciaimants, whom the Carrier denominates D
s “extra empleyee” / s _/. Here then is the record fer all ¢f the thirteen '
claimants who were rot cn furlcugh pricr teo zhe cecordinaticn:

Captain bays worked dur- # of censacu~ # ¢f consecu~ # of days # of days
ing year praced- tive months ii-. tive menths workad worked
ing implementz-  which employed in whieh em- Oct.1-16, Feb,1-19,
tion of merger prior to Octo- plsyed pricr 1960 1961
12/20/€0- ber 17, 1960 to ngw sen-

2/20/62 (excluding iority list
October,1562) of 2/20/¢1
(excluding
Fetruiary,
1261 £

Mellish 137 7 11 2 13

Griner 109 3 7 1 13

Hess 64 3 7 0 13

Berner 94 3 7 0 13

Blanken 188%# 9 13 10 10

Gatti 205 7 11 10 13

Price - 223%% 12% 16* 10 13

H.Kristofferson 178 7 11 10 13

Ottiali 190¥%= 12*% 15% 8 13

Munafo 158#%* 11 15. 6 13

Carcich 144 12 2 0 13

Sullivan 80 é 1 3 13

LaFrenz 142 10 14 6 12

This analysis shous chat: Claimants were empleyed preceding the
effective date of the ICC order and the imglementacica of the ccordinaticn for
many months (except for Capctain Sullivan); in thke half month immediately pre-
ceding the effective date of the ICC order all but three cf che Claimants were
employed by the Brie; immediately preceding the implementation of the coordina-
tion all of the Claimants (except Captains J. and W. Finizie) had substantial
employment; and that during the year preceding implementaticn all of these

4. This makes it unnecessary to decide whether tke Claimants ware “extra”
men as c¢laimed by the Carrier. The 0Orgznization asserts that under Rule
14(b) Captains a’fg tc be recalled for cther than regular assignmeats only if
they.agree in writing; hence, as there were no such signed notifications by
Claimants, they eculd not be “extra” man. Nonetheless their record of irregu-
lar work indicates tra%t they probably did not hcld regular assignments. If

it were necessary to decide. | would z3ree with the Carrier’'s characteriza-
tion although it might ccastitute an infracticrn of the rule {which might be
excused by practice -- a point | do not decide as it is not before me.)

¢ A tuo week tug strike in January 19€1 reduced the work available.

% - Record dces nct reach back before Octcher 17, 1959. Hence continuity of
employmen. preceding ccordination may bc longer. .

*#* Includes entire month of February 1961.



"extra coplovee' / s_/ had very subataziial tolzal employment especiallv when
cat maste !

- o H
the Jonuary 1941 rueghcat masters' scrike snd the seaionzl nsiure of their work
are considezed. These claimed "extra ewployae” [ 5_/ were nch mere casvals
catching a snatch of work now and +thex: on the coatray, they worked with a
fair degree cf regularity end for substantizl perionds fcr the Evie during var-
jous pariods before the merger and 1%t3 implerentezticn. (And, for the most

d -
vized upon the 12 meaths immediately
preceding their claimed adverss afiec:t zr than months remste in time whep
other patterns of enmployment mzy have prevailed,)
In addi ion, the Carrier denied the claims for Seccien 7 "coordina-
tion allowance' / s_/ on the ground that becavsa the thirtcen Claimants were
extra men before and after the cocrdl 1&‘10“ they did no: su er any cha"ge in

statys and were rot ''deprived of ex th
terms in Section 7., On this issue, :he Ce"r;ar's prsition iﬂ the ccmpanwon
Docket #109 supperts the reasoning and result in Docket #108; the Carrjer ar-
gues that the term position i{r Sectiza ¥ wezns "an epporturity £o worke--not
necessarily full time' and that an erpleovee wich a peziticn on an "extra board”
is not ''deprived cf employment.” The same veasoning suppsris the analysis that
he is ore who is 'continued in cervice'" wifhin the meanicg oFf Section 6,
While much of the dispuote turned uvpon the proper {nterpretation of
Section 7{c} (%) concerning eligibility for Segciion 7 allcowancas, the Qrgani-
zatton invoked tne terminology cf Sectisn € in che March 19, 1962 appeal, (Car-
rier Exhitit B) aund the languzge of Sectiorn 5{2} {£) of the Interctate Cormerce
Act, whichk is pairerned afrer Section &, asserting that the Claimants "fird
themselves in & werse p051tl“ﬂ, with resnect to their empiovwent."” The Organi-
zation's aﬂpeal refers te “cocrdiraticn zlaims’ (guotation marks mire). The
Carrier reply of May &4, 1962 is the fizst in the vecord to refer to "ccordina-
tion allowvance." It would be uniovtunmzte I employces wilh valid claims under
one section of the Washing:ion Agreement fotizit them becavze they mistakenly
invoke ancther sestion. OClaimarnts sftan sre azidsd, it is zrve, by experienced
union ICPIESEﬂtatl¢€3. Howevar, they typically are nct essiszed by counsel.
Even in court proceedings thoss repraiented by lawyers ars no longer reguired
to do mora than stare 2 ¢laim upor which relief can be granted even if they
mistake the legzl basis for the claim -r asxk for the wrong renedy. L course,
1f the party against whem the claim it asssrzed is "surprised” or acts to its
detriment then a claimant might be limited co the origlnal issue he presented,
But, here the Claiments asserted "advzzsa effect.” It 15 not at all clear
when the contzoversy baczme centered uprn Sestion 7, a2lthough this may have
been thc Carrier's doing (as the sreceding acccouns indicares). In any event
the Carricr argument in the compasicn Deckets Numbarved 103 and 125 indicates
that it undzratoacd thac the impert of its argumzan® was not oaly char Sectien 7
was inzpplicebls bur rhart by the samz rezscring Section h @z applicable. It
iemewill herdly bz sucprisad 1f the Section 1 Cowmittee sgress with itz analysis
of the Washingtea dgzreement. Hence the claims of 2dverse affect, if valid, are
not barrad tacause the Claimants ar scme earliar stage in the proceeding pursued

the wrcng remedy.

TXY, The Marits--"Adverse Effecx’,

on effected tuo mainr changes: (1) the harbor work
zte fazilirties of the formerly sepatate carriers was
n

performed by tha separ

combincd and ratisnalized and {2) the senicxity liscs of 'the Lighter Captllﬁs
of both czrriers was cembined into ~ore wicth rany former Lackawsnnma Captain
coming ahead <f the Claimants. Eacb of thesz major changes ceuld diain *eh



f ote o L

the work oppcr:u:ities cf the Claimancs 223 chese oclurrence: waks 5:f 3 prima
facic case of ‘adverse effzct” upom all tfcse whoia work and ceninrity standing
were merged. Ir crder ic show actuzl Padverse effect’ under Seciion § 2 Claime
ant also must 353w Lhat nis post-cosrdinaticn corpensatica was lower in any
wonth for whice a clalim & wade than kis e300 period zcersge wmonthly ccopensa-
tion. In this czse zuch 2 showing puss zwalr 2 check of rhe Carrier records,
If the Clairarts, 2ther than Castains James and Wiilllap Ii-iz1c, are shown to
have earnings for the mdntn: claimed {avd theveafisr) wnich are ltvwer than

the test paricd monthly average, they ev7e clizitle for & Section 6 bernefir,

™o . 2

Captains Jaras and Willizm Firizic, novwaver, present a different
pattern. For at least l¢ months pricr to impleveataricn ¢f the cocrdinaticn
they had been cn furisueh, i.e., withsv: 2oy erployment by the Erie. They weve
recalled only after che implementeaticn. TIreir claixs begin with the menth in
which they returse s te : giegtzly follzswivg, Irn these cir-
cumstances 1t I3 :1 3 fcr me--teo sez how the coordira-
tion adversely affec ot oaly after it fieek place did
their furleugh z2iatay ore tha T It is n27 corly the fact that
they were on furlough when the coordinaricrn and its implementaticn tock place
that prevents a findizg rha%t those ccoturrence: adversely 2ffected their employ-
ment {worsening their position with raspsct 6 corperszation’), Ior an employe
on furlough for pazt of a year may reascnebtly expect work in ancther period of
the year_and that cpperivnity miy re dininizred Ty & cccrdination. FHew long a
period of furleugh prisr to a coordinzticr prohizits & findipg of zdverse effect,
I canrot declarve; othsr factors may affszct the determinztien, All that need be
decided hare is: furlonugh status zt thz tire of coerdinziicn or implexentation
does not prevent Secticn 6 eligibility; &n this czse such status Ior & year and
a quarter prier feo cosrdinatien and for cvar 2 yezr 2nd a helf pricr te imple<
mentation regares the prims facle shaowing of advarse effect establiszhed by coor-
dination of work and senicrity listc and {zlla2zedlv) lewsz egarnings then these of
the test period svevage. In determinisg czuiiznica che entire fact situation

must be taken intc accouaz; it inwolves kalancing the insulation ageinst adverse
effects of ccordinatisoa which the Agreerznc i3 dezigned to provide 2ad the in-
tention to limit carriers' liabilicy g the conizgriences of ceoxdinaticens,

.5 ot viclated and the relief

LW

ggg;sfgg: (1) Secticn 12 cf the Agresrent w
. sought on that claim Iis denie

4

(2) Tre claims of Czptains Jzmes Tirizic ard Williamw Finizio are
deniad;
. (3} TF: 2laics of adverse effccs of all other claimants are 3us-
taired 1f a payrcll chech shows that afser the mencths in 19£1
for which tﬁeir cleims are zade cheir menthly comoensztion was less then their
test pericd menthly avsvige; the Jdiffevence 18 o be raid ttenm for each such
month in accerdance with Sectiza % of zhae Azrecment.
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DBOCKET NO, 104 -~ Withdrzwa by Organization

Brotherhosd of 2=

v
Eric-Lackawarna Rai
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" QUESTICH: 1. My, S, . Rivars, an ewploye of the Erie-lockowzara Railread

Company, vas involved in the vrarser and conzeolidotiona of tha
facilities of the Erie Railvecad Cempany end the DL&Y Rajlrcad at Hobeken,
N,J,, which cceurred en or about Cetcter 17, 1360, and 23 an erploye "con-
tinued in service' is, therefore, entitled to be veid & Dicplacezent Allw-

ance under Sectica € of the "Agraezent of Moy, 1,30 Washingzzn, D. C."

2
£
2. As an enmplove involved in the merger and csasslidation, Mr.
Rivers is entitled cc be pa2id a displacerent al swante equal
to the difference between his monthly zzrninzs on aay pesition he has held
or will hold during the pretective vericd provided in Secricn & and his aver-
age monthly earnings during the “test pericd” as defined in Sgction 6 ()
of the "Agreemenr of May, 1936, Washinzten, D. C," (File 17 .2 Claim #5)

DECISION: Withdrawn,

P L L L

DCCKET NO, 105 --=- Decisicn bv Reierse Rernsteip

Brothcrhcod of Railroad Signalmen )
VS. ) PARTIES T O DLIspyre

Louisville and Nashville Railroad Ccmpany;

QUESTICH: '"Claim that C. E. Grant is en:
cause he was displaced by a fcmm

1961, and sthseguently ferced to work on

of the rerger between The Nashville, Chat

Louisville and Nashville Railrcad Compa

decided March 1, 1957, effective August

toa displacement allowance be-
.C.&5c L, Signalran or. May 8,
ral ¥Yelper position, as a result
za and St. Lceis Railway and the
. Tipance Docket Ne, 13845,
\.ll

ul e
J)
hE
r-'I

v 0

- O

FINDINGS: Although the merger was epp"'“'» ead by the I,C,C.,in 1957, effective
Avgust 14, 1957, an Impleventing Agreement governing certain signal
installaticns and cparaticns was not mzade uatil Mzrch 22, 1361 (Carrier’s
Exhibit A). In another zgreement cade the sare day (Carrier’'s Exhibit B) the
Carrier agreed to provide cceks for certain 1gral gargs in satisfaction of a
long=standing emplcyee demand, and the Qrganization agreed to put all signal
employees under the L 6 N rules. After that grcemr—nt was concluded a ques-
tion was raised about the rights of furlcughed ¥,0,4%t,L, Signalmen. IcC was
agreed (in Carrier's Exhibit Z) thar -‘:hev_ hould have the right co displace
junior empl®$ees iii system signal gangs, if they made zpplication before Hay
16, 1961. As the result of such an applicaricn the Claimant was bumped from
a slwnc.lmp position to that of a Slg*.:l Zelper. The pivetal issue, then, is
vhether the third agreement (Exhibtit C) wes a part cf the merger, or so closely
associated with it, that the Clama.tt s displacexent was 2 result of the merger,
thereby gualifying %im for Szcticn 6 terefits under cthe Washingten Agreemen

2
1€

The Organization points act that the merger was expected to take a
long tine to implement, citing the I.C 's prascripticn cf the Sew Orleans
Conditions vhich wera designad fcr sn.*uattora in which mergars are a leng tice
in working cut, and it arguecs thar all cthree March 22, 1951, agreements Were
elements in effectvzting the merzec. Scme force IS given to this argement by
the fact hnt Evhibit A, ceonzededly an Implementing Agreement, was concluded

at the ganz tic-. as thg agreement at issue,

Tha Carricr contends that the apgrecement embodied in Exhibit 3 was a

-133
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ormial collacsive Lazzainingy wfreon P demand of
the Empleyeas znd, in retwrn, parel Lagr erceptions
for the pretscticn zf emzloycas) €3 {zroar ewployvses
% f both carrizzs. Wolle the provisi provide cocks ~
_or system siznzl zangs chviocusly § it does not ),
change the chazociiz of the other p with the L&N
rules dascribed Dy the Carrier at o Qerggt; indeed,
this letter change was a further sle; geiher the work of former L&N
and fornaer S, emplovazs. An ar '3 brief dec ares, thce third
agreevent {Ixhibic I was "connocted wi t of zgliacztive kargeining
agreerant Carvier’s Zxhibit B." (Carzi p.2 and 2 ¢izmllar statement
on p. 12.) Exhidiz T nged not te Ior tenefit {n crder to make it
‘a step in effectueticn ¢ the mergerx. '
Inzsmuch 23 the Claimant's displzcsrant care ebout through the opera-
tioen of the rhivi 2= ment [Sarrier's Dunkitic C), it {ollows chas it vas a
resuls of the ceosrdl ot znd the Claimant iz siigible for the banafits of rthe
Washington Azresiar '
The Carriex's ceatention that the prorzative zeriod oF the New
Orleans Ccnditizns f£or this sxplorse hzad anced puicr to his dizpiacement bzcause
it could exteod Teyond the eilactive dace 3I fhe moarger only for a time equal
to his pre~coordizzaticn service I8 withcou® meric, That issuve is <dsalt with in
the opinion iz Doskat No.o 133,
DECISION: Claimzat Jrznt was displaced from hie positics zs a result of a
coordimation and therefors wes entitled 2 thae 2e-efits of the
Washington &zresrz=t for any perizd and in zmounis in which its total tenefits
exceeded the toizl cf thoze under the Cklzhoma Jondiiions.
ROCEET WO, 158 e-w Dacicion by Fufcree Bemmateln
Brotherhocod of Rz
. °aRZISS TO DIS2UTE
The Baltimozz and
QUESTION: '"Claix ne Brotherhood that:
"(a) Th =d Chic, Zinecinnz:ti, Ohio City
. T 22, and sre trznsferring of the
work invelved ti% e Cinziznztl Uniea Terminzl
Company, is & coo fa21i14{ties and srbleczc to tha
terms and ndi<icms 23, Washinghen, D, 2.
"{b) and cenditions of the Washing-
o fuunish a2 Seczion 4 actice cf
Intended coczdiaz epply the teims znd sonditicns
of the Agrec:en: oycey adverzeay allected by the
coordinaticn,
"(a) The Jzrmies 3hall now Bz vacuized to zeply 21l of the terms and
.. condltisus of the Azicereat o the cearxdinacion fnvelved.”



FIIDINES: (a) Tha Marits

On Decerbar 31, 1901 the Carvier, BalzZimers aad Cavo Railread Cem-
pany, closed dewn its city ticket ofiice (CIC) in C i. Ihe QOrganization

contends thac this shetdown resulted i a snift of <h: werk formerly perfsrmad
by Carrier empleyecs at CI0 to empleyess of the Cincipnsvi Unien Terminal (CUT),
vhich like the B & O is a signatory of the Wishingten Agreemenz. The CUT is a
corporation formed by the B & 0 and several cther carciers vhich contiave to
own it and dirgct its affairs, This shift, ic is clainmed, constitutes a
coordination,

Docket Mo. €S also involved the shutdeun cf a city ticket office and
the alleged transfer of its uwork to & union zerminal ip which the carrier
operating the CT0 marticipated as a ftcckhalder. There, as hera, a scbstantial
amount of businzss was handled at the CT0 z-2 alte:r 1ts clesing the unicn ter-
minal ticket sales for thst carvier incrzased zppreciably, In that earlier
case T held that (1) thz rvﬂﬂafer constituted 2 consolidacicn or mergzr of tha
operaticns and services 1orrar*y parfevmed at separate facilities; and (2) the
union terminal wa2s the resul: ¢f a joint actien which coatinved se that the
augmented business at the union terminal was 'an addition to the past joint

.action.”

N An attempt is made to distinguish this case frox the situacien in
Docket No. €3 becavse there only the terminal ticket office existad *to take on
the services formerly parformed at the JTO whercas hare saveral cther B & O
ticket offices were operating and ccutinved to oparate. However, a3 the Car-
rier expectad, the bulk of the formev sales velume cf cthe CT0 in fact sHowed

The attempted dis-

up in the increased sales at the terminal ticket cffice. The
tinction 15 irnsignificant,

In effect the Carrier herzs see%s to overturn that earlier helding
and places relianca upcn Dochket Yo, 26 There 2 CIC w25 closed zad a union
terminal ticket nffice existed. I found “as showing . . . /_of _/ any explicit
joint acticn. Nor is there any shouing that theve was any ssrvice performad
at the City Ticket 0ffice whoze discomiinuance there would require any conse-
quent ‘acticn’' cn the part o the Unior Depet.'" Conszquently I held that there

. was no ccordination., A review of the recocrd <f thac case shows that tha Organi-
zation made nc factual showing of the amount of business transacted prior to
the CTO shucdowa ner of any immediactz Increase In businzss at the union terni-
nal ticket office. Irdeed it made ne factuzl showing excepc ¢f the shutdewn
and the exi®lence of the tabh al ticket facilities, That earlier case stands
for little beycnd 2 failure to shcw wrat work had besn parformed 2t the CIO or
that the discoatinuance necessarily involvad a shift of services to the joint
terminal officz., FPence Dockat Nc. 56 provides no basis for overruling Decket

No. 68.

Were the CI0 zad the ferminzl closed and cheilr former services there~
after perforred at a new site by a2 coasoriium of the carriers owning the teraira.
there weuld be little difficulty in zceing that a coordinacicon of services for
merly pocfomved serarately had tzikan slace, The fact that the combination
occurs at the continuing size of the zerrical does nct make it any less 2 uni-
fication, consolidstion or marger of "operstions or sarvices previcusly per-
formed . . . through . . separite facilitfes.'" The carriers are ths Z&0 and
those owping the termiral conzany, Tha joint actien, in additien to the neces-
sity of the 240 informing the taunsinal ccmpany of its action, consiscs cf the



continuatica ¢f tha joinc enterprisc, the terrinal compony, whose opora
augmented ty the addivionzl transfer ol DL verk frew the GID) anad icts ¢
tion with its owa scrvices and opezrations,

The Carrier calls accensicn to as3ertedly Inczonsistent argumants by
the Organization in its submissicn to the Acjustment Leodxe, e.g. the Organization

statement -

It is noted that the Carrizz's declining Istrer dcas not state
thet a centracr dees nor exist betwese~ zhe B,AD, ard the C,U,T.
that is zontraciual in rature and i3 in dome manner

» ctvered by
contract, .

This is not inconsizteat with the holding ia Rocket Vo, 58, which is followed
here, that it is Zhe errancorents for cperzcion ¢f the terwinal and their con-
tinuation that cinstitute the jeoint accion.

Whether such Zransfer of work was wade through an 2greed uvpon move-

ment betvezn the principal carrier =22d the serviziag carr.er, or,

as was doneg nere, the forced zransfer cf servies through the elimi-

natica of ssrvise availabilityv tc the patroas, the resulz is the

*  same. The servicing carriss is, by some agrzeément or contract,

perforwing servicz that was foxrerly performed by the iacumbents
of the position in the City Ticksr Cffice and to wrhich said incum-
bents did have, end still retaia; [/ sic_/ under the provisions of
the Clerks' Agreemernt, The remcval of the werk w2s eacively within
the ceatr2l ¢f the Raltimers and Ohic Railrsad; the employing parcy
te the agresment, aad the zsreement waz violated in the action tzken
withouot prisr agreemant wiin tae employes,

This is much ths same point. It mrs:i bte rememberzd that the Organiza-
tion was stressing the alleged viclation ol the zules agreemznt, Assuredly tha
initiative for the charge came from this Carrier and was iaitially "within the
control of the Ezlrirsre and Ohic Rajilzcad.” The effectuaticn ¢f the resulting
tggnsfer was the res2lt of joeint actien,

Even inccnsistert argumencs

caerct change that., Noa-~lawyers often

are shocked by lQCQE:latQﬂ: theories aad avguments and a2re prene to regard them
"as admissions if nsz worsa, But one cf rthz great advances <f modern procedure
is flexibility imserg-ment and presentation of varying thecries cf & case., In
an earlier forralistic pericd plaintifis had te do everyching "just so' or
lose-~and mostly they lest. Ih:y hzd tc checrs one thesry cf a czze mo mafter
how unsettled che law and no matter how the law =ight beceme settled while
their case wended its often weary way to decizico. But proced:ral reforms

have stressed givinz 211 parcies what they have coming without undue regard to
exactituda of pleadL:; and the purity znd corsistency of "tna" thecry on which
they procezd. S<, inconsistent theories in the same croceeding are specifically
pemmitted in the Federal Rules of Civil Prccedire. Rule 8 {27{(2;; many state
codes follew that bw srpecific rule or dacizion, Arbitrazicn 3hould not lead a
retreat back to thz 18tk centuary after gains sc avduously won.
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(t) Precedure

When this case was presented to the Conmitte omd cho Refereo it
was argued thot it was not prenerly tefcre us lLeceus. o clair Based uvpoa the
same occurrcnces had Lean submitoed co fhe Adjostrant Deozwd, Thivd Division.
Tt was argued that the Crgarization had fimoroperly Tsplic 4@ czusz of action”
and, Raving elected to pursae its psssible reredy tefore che Adjustment Board
for violaticn of its rules arcroar 255 here 1ts allegad
violaticn of the Mazninarern Ao very siztement of tha
issue chews its lack ¢f compara 5 czrze of zction”
argument wnich pight be made to rizdiction because the
clairs are different and the two forurs g jurisdicticn,

It ic peoesitle for the same feilcn to vioizis tuz laws of the same
or different iurisdiztions. Tt aisc i35 o2ssible fir rhe 3éme act to breach
two agreemsnis, evan tWe 2grezments hglWeen g fime parties. The transfer
of work from Clerks of tha B & 0 to ths Clerks of anathar carrler might vio-
late the wules zercesenn, The Washingtsn Agrezemant permits suach action if it
is taker in cosformminy with i%5 procedurss; When thay ere net folleowed, the
excepticn to the rulas agresmert 1s 22t guanted and, in addition, the VWashing~
ton Agrecocrment 15 Iindapendertly brezched by failure o give the resulsite
notices arnd to teach an implemachting agreemant before putiing the zesrdination

In ordsr to apply the chiection that the Orzanizatien is improperly
"splitting {ts zause of acticn” by proceedirg before the Adjustment Board and
this Coermitree, the Crganizaticn would Zave to bSe 2ble “c submit {ts entire
disputa to ¢mea cr the other. UNor is thls =z staxile preccadural point because
the rermedies befove tha %cerd and the Cozrwifien mav b different,. The Organi-
zatien could recscnably belizve thar onlyv {£ it precoeedsd in both foruoms could
it be cercain %o vindicate fully the wights of its zapherse-z2ssuming that

violations ars proven.

€t

Since the oral avzumzat, the Adiusztiment Eosird dismizsed the claim
on the ground rhat the saxe situaczicn was panding here (Docket No, CL-14284).
The wisdsm of pursuing heth courses Lz thershy demsastrzted. TFeor "election
of remedias" zo fcoreclose a party the seleciics must ke & censcious cheice
between inzonsiztent coursas. In view of the uncercainiy of what world eventuate
in eithsr fzrum, <te Organizatinn ard the Clsimants can hardly te taxed with
having mzde & przclusive ¢heodce, e2zazially where the supres2dly incensistent
courie hasprovar rezediless.

{(c) Ihe Avprocriate Zemedy

Ttis and severzl cthar c2:es Safsre Te pressnt [sszes of the appro-
priate remedy in the way of /1) cozzensatien and {2) sifismative orders
directing =zrwizyr %¢ give the votuce ind negotiate the Ixplementing agree-
ment reqeired by Secticas 4 ard 5, respectively, cf tha Washington Agreexent
as prevequisites for purting a crcrdinacion inte effect,

so that this
pRalsiale] e r.
1y the Agrees

1. Carriers as
portien of
But part

rent, e




As already ncted & shift of worw friw empleyzes ¢f cne carrier to
those of anotﬁﬂr carzier Lty c"tright transisr ov conbination withous ob-
servance of the ashln*tan Agresmont proceliuses would viclatz not only the
Washington Agreemont but ccouid alse vxolate tre rules agreersznt of thke
first carrier because the sccpe rulas comuanly csnfer “job ownership” in
the covered categories of verk in tn smpicyees of the contracting carrier
represented by the contracting organizsatizn., Ihe Crganizations argus that

gue that therc ara many excep-

this is universally the case; the Carrizrs a
tions. Suffice it o sz2y tha: the sccps cul
that effect,

- =
ia this industry commonly has

The Adjustrznt Board detzrminzs whethar rules have been viclated and
decides the approprizte remedy. In this c¢sse th: Adjus-ment Board declined
to reach the merits of the conrtroversy woherther the rulzs agrsemant was breached
by the same transfer involved in this czse D2ceuse of the pendency of this
case. Thisz disposition overlocks the possivilizy that the remedies for vio-
laticn of the rules agrsement and the YWashiangzzon Agreament may differ. 3o, if
a rules viclaticn were found, tha Adjustment Foard probably would awavrd a tim
claim to the incumbents of the jcts immedizralv affszctzd. Howevar, under th
Washington Agreemsnt others who suffered cempinaziien or job less as z resule
of the coordination might Ltz eactictled to corpensztisn under several different
sections of the Washingten Agrasmanc. ' :

e termine
nce preasented
fore us that

In this and similar e
whether there had beer

on thzat is
the rules ag
priate and ncecsszry o ¢
would have tezen in had th
Agreemant, which specifi
into operation, bas nct
and all the rmore zo bacau
of the rules agreement ar
claims on thsir marits exn
claim of viclacion of ths Vss
grounds, thes eredv for a rul: 1
ployees in the pcsitien thay weuld bave keza in i
tion had not takan place probabdly mighe ® 2
nied the former because ¢f = companic

it would seem zpprepriats %o affc t
ment can give, But Car by
dy for viglatien cf tha ru
business of the Adjustment
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Manifestly claimants should not oz driven from both ferums with the argu-
ent that tha orhter is the preper cne 2nd yat he unable to secure full reliaf

confzrring additicncl

2. Heuwever, some provisicns o
hose of Scexion 10,

i
protecticn and benefit: mipgh
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for all the centract breachas they do prove. I: is for the Adjustment Board
to pass upon alleged violitions of rules agreesmeats and what remady should
flow (with provision for set ofi to prevent ccuvle recoveries - for the aim
is compensation, not punishnent fer wrongdeing)., Eut if a ticaring on the
merits Oof such claims cannot be obtained, tnen similar relizf that is based
upon the ground that employces should bz made whole whers they sustain losses
due to coordination which bSreach this Agreemant should not be withheld. For
that relief doecs not fleow from violaticn of the rules agreemanct but is based
upon violation of this Agreement. |If the Adjus tmenct 2czrd does grant relief,
the only objection to similar relief unger this Agreézment would be a decuble
recovery, Hence in the absence of s comsensatison sL-'r.'.‘.d by the Adjustment
Board which weould be cpan to that cbiection, empley2es are entitled to the
difference bztwezen their actual earnings from this Carrier and what they would
have received if the coordiraticn hzd not teen put into sffect until the pro-
cedures of this Agreemeat are Icllcre The benzfirs due tinder Section 6, 7,
etc. of the ilsshingten Agreement come Lnto play after Section 4 netices are
served and an implementing agreement is reached as reguired by Section 5.

Carriers argue that the remedy should be limited tos whatever payments
would have been payable under th2 Wishingteon Agresment had it been observed.
But this would permit Carriesrs to pay tte l2s3 than full compensation permitted
by the Agreement even though it refused to a p‘-.v it. In order to c¢laim.its ad-
vantages, the Carrier must observe the Az»e Even if it had given the
notices it would not be enticled te displsca ezz and cnly pay the Agree-
ment’'s benefit; vatil an Lrplgn“"*Lng agrzemznt was zchieved. Thus it asks
for more than observance of Agzrasmeznt veu 13 give.

o 0

“Strict legic’, as the Organizzrions urzz, may call for a protective period
which only begins to run when the Carrier’ serves its Szction 4 notice after the
issuance of this decisicn, rather than cnz which starts 9¢ days afcer the co-
ordination actually was effectuatad. ewzver, the effect of the decision is to
give full recompense for all compensation lees occaszioned by the unauthorized
coordination. To add to the several yzars of compensaticn thus awarded Agree-
ment benefits for five more years ssemite me tc go tayond an appropriate remedy
for the improper Carrier action. Had th2 Agrez2ment pr cce:!uras been followed
lesser amoumts would have beea payahls ‘3 af fa'cnd enmplcyees. Moreover, t h e
protection of scme secticns, such as Sacticn 10, weould be most needed during
the period folleowing actual coordination and a‘"yuc be made z2vailablz for the
period following the changes which cauzed emplcyezs to wmove thair places of
residence. If Carriers conszidar this illsgical, the alternative weould be to
adopt the Union proposal to start the protactive pariod after Section 4 notices
are given.

(2) Affirmarive Ordars Direcring Observance of Section &4 and 5.

rcative orders direct-

In this and othar cases the Org‘dnizsr‘km sezk affi
egotiation of an imple-

i 2
ing the giving of noticz of intendad ccordinatiom and n
menting agreement. Carricrs argu k
such a remcdy and that compan:zat
enough for failure to chserv
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as no authority to order
Szctien 6 and 7 are remady
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Quite clearly Secticrns & and 5 impose regeiremsnts bzyoad che later
soctions which accord companzateory Yenefits., It hzs pgen held that Carriers
must nejotiate an implementing agreement tafere purting 2 ceoordiration inte
effect. Dockeots Numb2red 70 and 57, The rzquaivemant 13 not simply a formal
one; collective bargaining may help ctizve & mors ¢ffccrive and aceeptable
plan of cocrdination than cnz prorulzatad unilaterally,

Nor is tha Carrier arg-ce 1t that 1t ca=n obtssrve its contractual under-
taking or breach and pay danages rauasive, especially bacause it maintains
that allcwances under Sﬁct;cn &, hey previsiens cocnstitute compensa-
tion for such breach. CIEﬂrl thzy not; they are independently reguired
by the Agrzemenc. The cbserve or breach-and-pay apprea2ch ne longer enjoys
much credit im resard te comrercial contracts. In the realm of lador rela-
tions it is an invitation £o chacs and, additicnally i3 impracticable bheacause
placing a monetavy wvalus ca the b

Contrary to the contentiosn that the Agreezrent confers no remedy pewer
upon the Section 13 Cormittee, Section 13 specifically provides that unrzsolvead
disputes over "interprutatlcn._appllcatlcn or enforcoment of any provisions of
this agreement™ (emphasis supplied) mey tereferred ts and decided by this
Committec, Such an assignment would seem necessarily to comprehend a decision
as to how enforcenant is to b2 effectuatad. |” the face of a Carrier zgnten-
tio” that a violation O-F 3ectiens 4 and 5 nerd not be remedied by their ckserv-
ance, nothing less than a direction to ecbserve them will do. (And if the par-
ties do not conclude the reguisice agrecment, this Commictee ca” write one for
them. Docket ¥¢o. 70.)

Nor are notices znd an inplementing agreszrent sterile, academic exercises.
They require specific Carrier PCCP-SH13 d previde the oppertunity for Organ-
ization pavticipation i” d=cf inz how best o zifectuate cthe c-ordination,
thereby bringirg to bear the kncwlzdge ard experience of the employses and
consideration of their interests, which must be reconciled with the interssts
of the coordinating Carriers in achieving maximnally efficient and productive
arrangenecnts.,

Nor weuld I regard thz serving of notices and the nagotiation and exscu-=
tion Of an implem2nting agreameat a3 moct if, as is possible, the protzctive
period measured from 90 ninety (sic; after the coordination was put into effect
should expire tefare such a” agreement is concludzd. Those procedures are im-
portant parts of. the Agreement and ncthing less than an implementing agresment
actually achieved and put into effect will discharze the obligaticns of th2
par ties.

DECIS IO :

(a) The discontinuvance of the 3alticmore and Chic City Ticket Office and

the transfer of its cperations aad scrvices to th2 Cincinnati Union Terminal
- . . . []
Ticler Office canstigured a “cosrdinzcion.’

(b) The lacl: of a nerice 2f cocrdination and of an agrecment hatwaen the
Organizatiecn and the noa-application ol the zensfit provisions 5f the Washing-
ton Agvcerant canstiruted wislatisns of the Wasbington dgrecment.

vaach will sc eften be difficult or impossible.



(¢) The Carrier is directed to pay full back pay (i.e. based upon’
the averaze of compensation ecarned in the 12 months preccding the dates of
the changes and including all fringe benefits and improvements in pay and
fringes since that time}, less actual wages and/or benefits received, to
all employces affected by those unauthorized changes until Section 4 no-
tices are served and a Section 5 implementing Agreement is achieved. The
protective conditions under the ¥ashington Agreement shall be in force
through Yarch 31, 1967.

The Carrier is further directed to serve the required notices and nego-
tiate the required agreement,

DOCKET NO. 107 --- Withdrawm by Parties

The Pennsylvania Railroad Company and )
Lehigh Valley Railroad Company )
Vs, )
Lighter Captains Union, Local 996 )
International Longshoremen’s Association; )
International Organization of Masters, Mates )
and Pilots, Inc.; )
Seafarers International Union; )
Transport Workers Union of America; )
Marine Engineers Beneficial Association; ) PARTIES TO DISPUTE
Sheet Metal Workers International )
Association, System Federations 96 and 152; )
Brotherhood of Railway Carmen of America, )
System Federation 96; )
Internaticnal Brotherhood of Electrical Workers, )
System Federation $6; )
International Association of Machinists, )
System Federation 96 and 152; )
International Brotherhood of Boilermakers;. )
Iron Ship Builders, Blacksmiths, Forgers and )
Helpers, System Federations 96 and 152; )
International Brotherhood of Firemen, Oilers, )
Helpers, Roundhouse and Railway Shop Laborers, )
System Fedération 96; )
Brotherhood"é'ff Railway and Steamship Clerks, )
Freight Handlers, Express and Station Employes )

QUESTION: 1. Should the Carriers’ proposals for the selection and assign-
ment of enployes set forth in the proposed agreements attached
hereto as Exhibits "J'", "K", "N", and "P", be adopted for ef-

fectuating the coordination of Pennsylvania and Lehigh Valley mari ne facili-

ties, services and operations in the New York harbor area?
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2. In the event it is determined that the Carriers’ proposal
concerning the selection and a:zsigrment of employes should
not be adopted in t heir entirety, what provisions should be adopted for
effectuation of this coordination?

DECISION:

Withdraw.

R e A YR el M e e M T e e W B e B A e e o

DOCKET NO. 138 --- Decision bv Referee Bernstein

Brotherhood of Locomotive Firemen and Enginemen )
)
and ) Parties to Dispute
)
)

Erie-Lackauanna Railroad Company

QUESTION :

“Claim of Avoca, Pa. Fireman W, J. Tuffy for being adversely affected by
reason of merger of the Erie Lackawanna Railroad for the months of October,
November, December, 1960 and January, February, March, April, May and June,
1961.”

l. The Extra lIssue

In denying the claims in this and other cases (e.g. Dockets Numbered 103,
115, 137, 139) the carriers interpreted Sections 6 and 7 of the Washington
Agreenent as affording protection only to full time regular incumbents of bul-
letined positions to the exclusion of employees who ware working “extra” or in
furloughed status when the coordinations tock place. Reliance for such an in-
terpretation is placed upon the decision in Docket So. 95 which held that the
guarantee of Section 6 against “a worse position with respect to compensation"
applies to a bulletine position only and was not a guarantee to extra employees
whose compénsation psition became poorer as a result of the coordination. This
interpretaion of Section 6 led the Carrier in Docket No, 121 to declare Section
6 inapplicable to regular position holders whose worsened compensation resulted
from lessened opportunities for extra work, And in this Docket (No. 108) the
interpretation put upon “position” in Section 6 was applied to “position” in
Section 7 so as to deny claim of a fireman who, assertedly, worked regularly
on a regulated extra board prior to the coordination but moved to the “emergency
list”, an inactive status as a result of the coordination.

Because the “extra” issue runs thrcugh so many of the cases now before me,
I shall discuss it at length and in detail in this opinion and shall include
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facts and arguments pertinent to it which wvere presented in other cases in
the group submitted to me for decision.

The starting voint is the folleving language of Section 6:

(a) 1o cmployee of any of the carriers involved in a particular
coordination who is centinued in service shall, for a period not ex-
ceeding.five years following the effcctive date of the coordination,
bc placed, asa result of such coordination, in a worse position with
respect to compensation and rules governing vorking conditions than he
occupied at the time of such coordination so long as he is unable in
the normal excrcise of his seniority rights to obtain a position pro-
ducing cempensation equal to or excecading the compensation of the po-
sition held by him at the time of the particular coordination, except
however, that if he fails to excrcise his seniority rights to secure
another available position . . . to which he is entitled under the
working agreement and which carries a rate of pay and compensation ex-
ceeding those of the position which he elects to retain, he shall there-
after bc treated for the purposes of this Section as occupying the po-
sition which hc elects to decline.

In Docket 0. 95 a series of displacements by regular employees brought
on by the abolition of the Telegrapher's position in the newly coordinated
operation caused a former regular position holdcr to revert to the extra list.
Clain was made on behalf of those who had been on the extra list prior to the
coordination whose opportunitiss for werk and caruings were reduced by the
appecarance 0of the former regular employee ahead of them on the extra list. The
referee decided:

‘A “position” under the Telegvaphers' Agreemen t always has meant ,
with rare eiceptions, a post of employment with a well defined place of
work, hours, duties, aad a fixed compensation to be periodically paid
for regular work or services of greater worth and responsibility than
that of a manual or menia 1 Kind.

#4Position”, regular or extra, within the contractual meaning of the
tern, are those that are advertised as such on the systcn of railroad in
accordance with existing rules aad practices and/or awarced in the exasr-
cise of seniority.

Reasoned as above, additicnzl protective benefits are not allowable
in connection with this particular'coordination™.1

As | observed in Docket No. 50, consisteacy in the interpretation of
agrecements 1 S desirable,and there | followed an earlier decision under this
Agreement uith which | disagreed, YMost reluctantly, | must decline to follew

1. The languaze quoted i the entira discussion of this issue in that

decision.



the holding in Docket ¥o. 95 because:

(1) It is not consistent with the implications of Docket to. 17, an
early case decided without a referce;

(2) It is not consistent with the decision in Docket No. 66;

(3) It is not compatible with either literal terms of the Section nor
its regular application to those reduced to extra positions in coovdinations;

(4) It is inconsistent with several well-reasoned holdings in cases
arising under comparable provisions of preotective provisions derived from
the portion of this Agreement at issue;

(5) It is not compatible with the basic scheme of the Washington Agree-
ment.

I shall take up these points in order.

(1) The Organizations cite Becket No. 17 for the proposition that em-
ployees come within the protection of fection 6(a). In that case ten of the
dozen claimants were , as the Committee's decision recites, “assigned to extra
board prior and subsequent to ccordination.” However, as the Carriers argue
here, the decision does not “hold” that they were eligible for Section 6 al-
lowances because that was not in dispute. The Committee did decide two other
issues. One is not relevant here (the effect of the failure of an eligible
regular employee to take an available job at the cocrdinated faculty). The
second issue decided was how Sectien G allowances for these claimants should
be compu ted. The case nay have as wmuch or even greater force than a holding
on the eligibility of extra issue because it was handled without a referee ~
which means it represents the interpretation c¢£ both carrier and organization
represcntatives, rather than that of a referee - necessarily an “outsider,” -
fairly early in the. life of the Vashington Agr2ement (1942) when this Commit-
tee had members who participated in or witnessed the negotiation and drafting
of the Agrecement. It seems most unlikely that they would decide how Section 6
allowances should be computed if they believed that the claimants were not
eligible if%the first place.? There is the counter argument that the treat-
ment of extras in this case stemmed from the Carrier’'s offer of settlement.
But the Carriers’ memorandum to m2 dated Augustr 19, 1965 indicates the present
Carrier lewmbers' belief that if the determination of the second issue had been

2. Although the Carriers do nor concede the correctness of the Organization
con tention, they assert that if Docket No. 17 is influential on this
point, the Organizations are equally bound by the Committee’s decision
of the issue as to how to compute allocwances for empleyees continued in
employment who later suffer veducticns in earninzs demonstrably due to
non-coordination developments. The argument secms reasonable.  ‘hether
the hold ing of Docket Mo. 17 undernines the later holding of Docket Lo,
6 7 (Yart (3)), asasscrted by Carricrs, is discussed in Docuet Lo, 129.
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unsatisfactory the Carrier wembers might nct have felt bound by the inter-
pretation of Scction G implicit in the offer. Dut thls cavries little per-
suasivercess boueause, as the discussion in Docwret 2. 129 shous, the Carrier
party probably was uvasuccessful in the cemputaticn ef co';:pc-nsation issue in
Docket Yo, 17. At the very least, the case shows that within 5 few years
of the Agreement's inception one carvier thought thar fecticn 6 allowances
were dua extremplovees whose compensatisn was reduced by the coordination
and that the Committee did nothing to cast doubt upoa that view.

(2) As the referec who decided Dociiet Mo. 95 cbserved, that decision
stemmned in large part from this reasoning:

I tried, but could not rcascn t"mt the words ‘worse pos ‘tion’ ap-
pearing in Section 6 (a) diffevad from the use of the werk ‘position”
five more tizmes in the sama SC\.t-O"i, or in conrcction wi th its mary
other appearances elsevhere i n the Agreement cf tlay, 1936, izshington,
D.C. See Sections 6(c), 7(a), & (c), 7(f), and 9.%*

It is to be remembeved that ho held that only an “advertised” position came

within its coupass. Yet in an eavlier case, Docket No. 66, | held, as urged
by the Carrier members, that a non-bulletined, non-bargained extra board as-
signment can qualify as a position for the purposes of Section 7. Doclet No.
66 declares

The Carrier contends that the claimant did not effectively
make such aun election before he was offered a “‘position” on the clerks’
extra board. The Qrganizaction asserts that the offer of the “position”
was Not made until after the election undar fection 9 and that the
proffered status is not a “position” within the meaning of Section 7(c) 2.

The Carviers urged that “position” can wuean something other than a bulletined
bargaired position and the decision held that this was so. This means that
the reasoning of Docket So. 95 on this point was faulty and in conflict with
a” establishcd precedent.,

I” this Docket (NO. 108) the Carvier declined the claim on the ground,
among othexas, that  the Claimant was not the holder of a bulletined position
and hence not eligible for a Secticn 7 allcwance, relying Jupon the deC|S|on
in Docket No. 95. The fact is that there were ng firemen “positions™ at
Avoca and that all work in that classif (.‘.Elth-'\ was performed by me” on the
"extra board” berfore and after thc coordination. Under such circumstances
the denial of eligibility is completely at odds with the purpose of the Agree-
ment. |7 turn, such an attempted zpplicatien shews how unpersuasive the rea-
soning underlying Docket No. 95 is and how uch at odds it is with the earlier
decision in Docket No. 66.

Carricrs argue that if Doclict Uic. 95 is to be cverruled, which they do
not concede CO be necessary or preper, the helding should be limited to claim-
ants holdine the ecuivalent of Zull-tima jobs - as in Docket No. 66 and this

% From his teply to the COrganizatlon dlissant.
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case, But both the language and applicaticn of Sccticn 6{a) preclude sych
a result.

(3) Wnat must be decided is the meaning of “position” when it first
appears ir Secztion G(3) and later in Section 1. As s hown, that werd, con-
trary to the rcasoning of Docket No. 95, nead not mean bulletined, bargained
position when used in Section 7. lloreover, its subseguent uses in Section
6(a) arc not necessarily limited to suck a "positicn’, contrary to the argu-
ments made in Docliet No. 95 and before me, For the senicrity of extra mer
entitles them to priority in assignrent in many Situations - hence the “posi-
tion” € spcken of later in the seciion ¢ould Le extra work., Even if this
wera not so, it is not unknown for the sara term to be used in different
senses within the same document OF even sentence.3 This is espacially so in
collective bargnining agreements cften drafted by hurried and exhausted nego-
tiators.

But the first use of “position” ian this Agreemant and its application
to “extra” men are even more persuasive of a result contrary to that reached
in Docket No. 95. The language at issue is:

= No employee . . |, shall . , . be placed, as a result of
such coordination, in a worse position with respect to con-
pensation

*‘position” there is uscd to compare the pre- and post- coordination “positioa”.
In other words, “position” is used to cescribe the employec's “position” after

as well as before the coordination.
In Docket ¥o. 9 the Committee was presented chis question:

Are affected employees who have insufficient seniority to

obtain and retain a regular assignment, but who revert to

and perform service frem the cxtra list, entitlied to com-

pensation under Section 6 or Section 7, of the Agrecment,

or under a combination of both Sections?
Its answef$ without the aid of a referee, was: “Section 6.” Review of the
record in that case shows that in reaching that coaclusion the Committee

3. In his commant on the Organization dissent to Deckat No. 95, the Referee
set out externsive Q and A before Ercrganc:s Beard Mo, 148 in which the
(then) Te legraphers were argeing for tha attrition principle. The defi-
nition of “position” put foruard in that case for purposes of an attri-
tion agrveement was thus limited to bulletined positicns; he apparently
deduced thar that Organization definictizn was 5 proper one for “posi-

t ion” throuchout the Washington Azreemernt, which was rot involved before
the Emerrenzy Doard. The contexts differ so widely and tne purposes of
the definition in an attriction arrancem2at are 3o different iron those

in protective arrangements that such a trans {ar seems thoroughly unreal-
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apparvently rojected the Carvier arguments that in order to qualify for a
Section 6 allovance an cmployee had te be in a yepuliar "position” afrer

the coordination aifected him advevsely. Mssentially the same avgumencs
ware nade in that case for that propesiticn as were made in Docket MNo. 95
and here thac "position" can ouly mean one who holds a rcuuTa" 90515101

at the time of cosvdination. It seams quite clear that 1F “position™ when
first uzed in Section 6(2) doeg not moan ‘regular pusition” when applied

to his pucr-cootcl ation situation it do2s net mean rezular position in re-
gard to his pr covrdination situation. (Tha case is further discussed in
another context in Docket No., 129).

Similarly in Docizet No. 17 one clainant who had bean a regular position
holder and reverced to extra status was accordad a Scetion 6 allo:arca. In-
deed, this scems to be gmcral ")"actlcc This must be by virtue of their
worsencd post-coordination “position’

(4) Several boards have applicd the Oklahoma and Burlington conditions
to reach results contrary to that of Docket Ne. 95. They are based upon
Section S (2) {£) of the Interstate Cummerce Act which in turn was derived
from the #lashington Agreement; as the Commission has noted, all of its pro-
tective conditions follow the pattern of this Agreement. So the experienced
Francis Robertson, as sole member of Atbitration Bozrd No. 84, held that
Section 4 of the Oklahoma Condit or~=“, comprehended not only the bulletined
position the claimant held during tha test period but all other assigaments
(which undoubtedly can include “extra cork”). Heobserved:

It =200 b2 neted that the words ‘worse position™ as they first
appear in the langrage of the Conditions are in line with the provi-
sions of thastatute. There can be ne doubt that as the worl posi-
tion is used in the statute it is not synonymous with job or assign-
ment but vather connotes status, situation or posture. The provisiens
of Section 4 apply to all classes of employees opavating and con-oper-
ating. It is common knowiedge that in the cperating group a large

4. The gglevant provision of Section 4 is:

If, as a result of the akandonment of operation herein permitted
and the purchases, etc., hevein authorized, hereinafter referred to
as the transaction, any exployee . . . is displaced, that is placed
ina worse pusition with respect &5 his compensation and rules govera-
ing his vori conditions, and so loug thereafter as he is unable, in
the exercisc of his seniovityrights under existing agreements, rules,
and practice , to obtain a peosition producing compensation equal to or
exceeding the compensation he rece 1ved in the position from which ha
was displaced, he shall be 1a\d a monuhly displacement allowance equal
to the difrerence berween the mountiily compensation received by him in
the positica in which he is retzincd and the monthly compensation i-e-
ceived by him in the position from which he vas displaced.

IS
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proportion of such employces wori on assigtmants which might vary from
day to day. Hemce in referring to an emnloyez's pozitien with respect
to compensation and rules governing work conditions it is apparent thot
in this context the word “‘pecsiticn’ cannot be intendad to mean a spe-
cific job or assignmeut. Hence it is clear that what the Commission
was secking to accomplish in imposing the Oklahoma Conditions was to
assure an affected employee that his employment status insofar as com-
pensation and working conditions were concerned would be preserved to
him for the four years protective period.

The very same reasoning applies to Section 6(i); fn addition, Section 5(2)(f),
Section 4 of the Oklahcma Conditicns and Scction 6(a) cf this Agreement all
have the sawe purpose and sheuld be construed in tha same way, absent quite
specific reasons for different treatment? ncne of which appears to be present.

Referee Rogers in SEA 226, case Ho. &1, observed, in applying the similar
provision of the Burlington Conditions®: . . . it is immaterial whether "the
claimant;’ was an extra employee or a regular employee at the time she was
forced to leave Haollis on account of the abandenment.” In that case the Board
did determine that she was a regular employee bacause she was the senior extra
employee replacing an ill regular employce in a bulletined position; the Car-
riers claim that this is a limiting factor of the case. But, while not a
square holding, the quoted conclusion and reasoning are of some value.  The
referee gbserved that the term "position’, when referring to both pre- and
post -abandonment pericds , applied to as many differing positions as the em-
ployee held in thtie test and guarantee periods and that the computation of

5. In the June 3, 1965 arbitration award in the Chicago, Northwestern and
Transportation-communication case an extra employee’s claim to a dis-
placement allowance under the 1962 strike settlement agreement was denied
because there were other specific provisions for extra employees guaran-
teeing them 40 hours of work a week.

6. It prevides:

If, as a result of the abandonment pzrmitted herein, any employee
of the Chicago, Burlington & Quincy Railrcad Company, . , . is displaced,
that is, placed in a worse position with respact to his compensation and
rules governing his work conditions, and sec long thereafter as he is un-
able, in the exercise of his senieority richts under existing agreements,
rules, and practices, to obtain a position producing compensation equal
to or exceeding the compersation hc received in the position from which
he was displaced, he shall be paid a monthly displacement allowance equal
to the difference beoween the monthly cempznsztion received by him in the
positicn in which he is retaired and the monthiy compcnsotion received
by him in the position fre¢m which he was displaced.
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allowances tool: into account all compensation jn thase periods whether carned
as an extva or regular employee. That is zassuredly true of the test period
under the Vashingjton Agreenent.

Moreover, it should be observed that in Case No. 41 the clairant was an
"extrz" employee after the abandooment, but nonatheless was held to be in a

“worse zosi tion .

In Arbitraticn No. 273 {Southern Pacific Co. and The Order of Railroad
Telegraphers, 1663} ve find:

the primary questica ultinately at issue hare is whether the

Burlinzton Conditions ave intended to afford protective benefits to an
extra employee who, following an abandonwant, is retained as an extra
enp loyee, but is given a different assignment where his compensation
fails to cqual tnat which he enioyed on the pesition or positions to
which ho had been assigned durinpg the immediztely »receding twelve

. moaths . Put a little differently, the gquestica is whether the word
“position” zs used in the language, “placed in a worse position”, refers
to placingz an cmployee in a worse condition with respesct to his employ-
ment, compensation, etc. The Carrier agrees that extra employees dis-
missed when extra lists are reduczed because of worl loss solely attrib-
utable to the abandonment, are entitled to protectisn under Item 2 obf
the Burlington Conditions.

The Board concluded:

As we have reviewed the legislative and judicial history, and the
expericnce out of which the varicues railrozd emplovee protectiva plans,
and especially the disputed language of the Burlingten Conditions have
emerged, wve have become cenvineed that it was not the intent of Section
5(2)(f) of the Transportation Act of 1940, and is no: the intent of the
Burlingztoan Conditions, that a line should or car be drawn between extra
ewployees as such and regular assigned employzes in determining who is
“adversely affected,” or who is entitled to protection against the ad-
verse A?ffects of abandonments

This decision came after Docket No. 95 and the referee noted it.

(5) The fundamental purpose and designof the Yashington Agreement argue
for extending its benefits to "extra" men and womern. Commonly under rules
agrcezcats in this industry covered worik carnot be transferred to others out-
side the unit. ({Sece discussica i n Duocket No.106).This factor made it im-
possible for railroads to achieve tihe greater efficiency and econcmies which
merged facilities and services often will produce. .The Hashington Agrecment
overrides this liniting factor of rules agreements and permits such transfers
if effectuated in accordance with 1ts procedures; in return, t h e Agreement
provides for alleovances to the emplovees adversely affected. The transfer of
the worl: performed DY extra men iS no less prohibited by the rules agrocments
than thzt perfurmed by regular positicn holders. A carrier coomonly could not
transior eithar ind of warlt were it not [ov the Jashingten Agrecmen t.  That
Anreenant, hovever, does permi t transfars 00 both categovies ot werk. (It
should b ¢ noted that this Agrecmant (00U Limited by the terms to eoordina-
tions in wvhivh the rules do have this prohibitory cffcct.) |t would scenm
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contention that the parties agresd at the outset that only regular position
holders were covered by what became Secticn 6.

The Problen of "1indfall" Renefirs.

As noted under point {3), Section 6(a) applies to all crafts and classes.
To limit it to bulletined jobs would exclude wihole groups to when it obvious-
ly should apply - as with Firemen in this case. For the many reasons noted,
it seems inappropriate to linit Section 6(a)'s protection to thosa with the
equivalent of full time jobs. As several cases show, soma extra man make nore
than regular position holders, some make about the same and many make less.
But many extra men and women work hundreds of hours a year and earn thousands
of dollars. In other words, many extras have a regular and substantial attach-
ment to their railroad jcbs and are dependent upcn those jobs for at least a
substantial port, if not all, of their livelihood. Where the attachment has
been tenuous the test period earnings will tend to be low and easily matched
and exceeded by post-coordination earnings.

Where cmployees are "furloughed” at the time of coordination, Carriers
argued, they might capture large windfall tenefits because the test period
under Section 6(c) depends vpon the 12 menths prior to his displacement “in
which he performed service.” The fear was expressed that some remote period
in which emplioyment was regular and earnings nhigh wmight provide a high test
period earnings average for employees whose actual work and job connection just
before the coordination were slim. To a considerable extent, perhaps complete-
1y, such a possibility is obviated by my ruling (see Docket No. 103) that there
must be a showing that the lowered earnings are due to the coordination; little
or no werk in the year or many months preceding the coordination would tend to
.show that the coordination was ngt the cause. Despite such a ruling which turns
on all possibly relevant facts, Carriers persisted in arguing that all “fur-
loughed” employees be excludad fron the cover of Section G(a) lest they obtain
such windfalls. In our mid-July meeting | asked the Carriers to search- for
examples of such potential occurrences. Their mid-August mesmgrandum reported
no example in the presently pending Sproqu of 20 cases despite the presence of
many claige for extra and furloughed” emplecyees, nor were any examples frem:
other cocordinations proffered.

It also was argued that on some properties it is the practice for fur-
loughed emplovees to be able to decline extra work offered on other than week-
ends {impliedly because they hold not-railroad week day jobs) or for less than
the equivalent of a full time job. Hence, the argument goes, they can refuse
work but get the benefit of the guarantee. But that is not so; Section 6(c),
which governs the computaticn of allowvances, explicitly requires the subtrac-
tion from benefits of pay lost due to "voluntary absences.”
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For all of these reascas, | interpret Scctisn 7 as providing protection
to Yextras' with the equivalent of full-time positioas and Sacticn 6 to be
available to allceteporics OX ® XX and furls:zhned empleoyees {thers {3 0O
contention thct they ar2 not “employens™) where they otkerwize eszablish
eligibility under those provisions, 10

II. The Issva of Advarce Effect

The Eris-~Lackswanna marger was apprev3d by the ICC in mid-Sepzember 1960;
the ICC set Oztober 17, 1940 as the effactive date of its crder. A faw days
before the lattzr date, sxsloyee rapvesentatives shtained an order restrain-
ing the newly-marged Csrrier from adolishing posicicns or furloughing employees
in effectuating ccordinstions in thz absence of implementing agreemants, That
order was subsequantly dissolved but was reinstzted while a direct appeal to
the United States Supremz Court was srosecuted. In May 1961 tha Court ruled
adversely to the empleyes reprssencatives' clzims. Meanwhile in early February
1961 the Carrier and the Brotherhood cf Loccmetive Firemen and Enginemen reached
an Implementing Agreem&nt.

Claimant znd the Organizaticn claim that he was adversely affected on Oc-
tober 17, 1960, the effective dare of the ICC osrder. The Carrier conteads that
it made no changes in operation thart could have affected thz Claimant prior to
July 1951. it states: "Ho actuzl m2rging Or censclidacing of werk assignoents
in Mr., Tuffy’'s seniority district cccurred immediacely following th2 date of
merger.” Although this micht possibtly b2 vead a s ot pertaining t o changes al-
legedly made gn Octozer 17, 1960, | chirk ic was reant ind taken as a denial
of Claimant's allegation as to adverss cffect on gnd after October 17.

The Clairmant and O:ganization aszert that en October 17, 1960 there was a
reduction of former Erie m2n amcunting to three train crews. This allegedly

L

was caused by the shutdown of the formar Eviz freighr bouse and a changa in -0

switching arrangements and a change frerm Erie-lsckavanna crews in serving cere
tain industries ; and in March 1981, allezedly soms interchange work formsrly
handled by {ermer Eric Crews wvas assignzd to former Lackawsnna crew. Mr.
Tuffy's reggval from the Wycming Divisicn zxtra list, the Carrier maintains,
resulted from a datericration in busiress which began long before the marzer
and has persis ted and worsened since.

As | have noted in Section 132 Ccrmitres discussicns, a record consisting
of exchanges of correspondence and a3sertizns in submiszions makes resolution
of issues of fact extrezely diffi-~ulc. Wouevar, uncentroverted assertions of
the Carrier lead =2 to conclude szt the Clsimant and the Organizztion have
not shown that there were coordination changes pricr to June, 1961 which were
the cause 0f Claimant's removal from the extra list and the consaquent diminu-
tion of his ecarnings. So, for cxawple, the Carrier stated, wichout contradic-
tion, that the shutdewn of the forraer Evis frzighc scacicn did not result in

1ding as to th2 other cases in the sroup pendirg befere
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the loss of an assignment, noting that prior to October 17, 1960 only one
car wzs handled there three times a week with no more than 30 minutas re-
quired to spot and pull the car on each occasicn, Moregver, the presance
of ‘substantial’ industries in the vicinity required centinued ssrvicz by
former Erie cvevs. Axd I find that ths three other causes ¢ f crew reduc-
tion assertedly resulting from changes in cperations {n October, 1960 wmade
possible by the merger were refuted by the Carrier. In addition, during
the five months preceding October 1960, Claimant worked no more than 3 to 6
days a month on the Wycming Divisien in conftrast to much greater empleymant
during the period October 1959 through April 1960, waich buttresses thz
Carrier argument that it was poor business rathzr than merger which brought

on the Claimant’'s loss of work.

For these reasons, | conclude that the claim is without merit.11

DECISION:

The claim of Fireman W. J. Tuffy was timely filed and he would have been
eligible to receive a Section 6 or 7 allowance although he only worked “extra”.
The claim is denied, howevar, for lack of proof that gny merger or rearrange-
ment of work on the Wyoming Division tock place prior to June 1961 which advarse-

ly affected him.

L}
(=N
=
3]

Q.

11. Another carrier ground of ceanial that the claim was untimsly

washed ourt during the hearing.



