
DOCKET KO.  102 --- Withdra:r> by 3?;<.- ‘-ztion_~--z-

l DOCKET NO. 103 --- Decisron  bv Referee Bernstein

Railxqay  Enployes’ Departncnt, Fed. 66 >
>

v s . ‘) Par t i e s  t o  the  D i spute
>

Chicago, Rock Island and Pacific Railroad Company )

quE.STIOI~: That under the terns of the Washington Job Protection  Agreexnt  of
May 1936, two Electricians, sanely:  T. L. Casey and 0. L. Eackney,

who were  employed by the Chicago, Rock 1slar.d and Pacific Railroad Con?any,  are
ent i t l ed  t o  r e ce ive  coordination  allo:iance, in accordance with the pro:ri.sions
of  Sect ion 7 (a)  o f  said agreenent, and ot’cer benefits result ing  fro3 their
previous enployrzant  on the Chicago, Rock Island and Tocific Railroad, in ac-
cordance with Section 8, of said agreerent, as a result of the coordication of
passenger facilities of the Chicago, Rock Island and Pacific Railroad Con?any,
with the IIlir?ois Central Railroad Company, at Hemphis, Tennessee, on or about
June 1, 1961.

DECISION: Withdrawn.

Lighter Captnks’  Union, Local 996, )
I . L . A . , AFL-CIO

,’ Parties to the Dispute
v s . ‘1

Erie-Lackawanna  Railroad Company

QLIESTIONS  : “Interpretation of Section 7, (c),  2., of the Agreement of May,
1936, Washington, D.C., relative to an employee being deprived of his empioy-
ment and entitled to a coordination allowance, under that portion of Section
7 ,  (4, 2.Pwhich reads as follows: J: -‘- * * -‘- * ‘or by other emo?oye?s, brought
about as  a-woxinate conseouencc of  the coordination,  and i f  he is  unable by
the exercise  of  his  seniority  r ights  ~3 secure another 3osition  on his hone
road or a position in the coordinated operation. ’ (Enphasis added by under-
l in ing . )

“Interpretation of Section 12, of the Amreeoent  of Xay, 1936,1
Washington, D. C., relative to a practice xrhereby the Erie R.R. Co., in 1959
and 1960; in deEerence to repairing and maintaining its own fIoating  equipaent;
chose to lay up its own floating equipment, and did thereby lease, charter,
rent or acquire floating equiprent fro= the D.L. & W. R.R. Co.; said D.L.S:  W.
barges and scows being nanned  by D.L. 6 W. Lighter Captain forces. This neces-
s i t a t e d  the furloughin: of Erie Liohter Captains  who would have continued to0
wor!c, had the Erie  R.R.  Co.  saintainad  its  f loating equipzznt.  Horevcr,  such
was not the case and the Erie c:.R. d i d  rearranze i t s  f o r c e s  b y  prcssisz  D.L. & W.
Lighter Csp:ains  into service :?i:h the Eric R.R. Co., aboard D.L. & W. f1oatir.s
equipncnc. This joint action  by the forncr Eric and D.L. &V. R.R. COS., de-
privcd ccrta<n Er-ie Lighter  Captains of active cnp1oys~r.t d u r i n g  195? a?d 191,O.
T h i s  was durir.; a p e r i o d  %ilen ti:C T.r;c R.S, Co. a~.:!  the D . L .  & LJ. R.?.. C O .  k’erC
anticipntlnz r*zr;cr.”



Section 12 of the Vashix~‘.c~~  Agreement provides:

I f  icy crrrier  shall rearraase  ;r adjust i t s  f o r c e s  i n
eatlc:pstior, o f  a  zo:rd;zatic3,  xitk tte pijrpcse  o r
e f f e c t  nf depriVir.&  aa e?pkyee  05 bE?“_fitZ  tc Which h e
shoulC b e  er?titled ilndez chls igreexnt  as an emp:oyee
immediately affected by 3. conrliastix,  this agreement
shz:l &?ply to :L’C!I an ez!pl.oyse as of the data xhen he
i s  s o  affeized,



The Organization asserts that the Erie’s failure to maintain its
own floating equipment and its chartering c f  Lackazzx~  equicment manr.ed  b y
Lackmanna  captains during 1959 and 1960 constit.xted a rc+rracgeaent  or adjust-
ment of force5 “in antic ipation of  ccordination” which tack ~la.ce in the latter
part of 1960 tbcreby  bringing Section 12 into play.  ils ncted, the argwent
based upon this allegation is that during Cat pericd the Claimants lost work
properly theirs thereby diminishing their test pericd average earnings.

Such an attempted applicaticn  of Section 12 is at odds with the
speci f ic  language. If such a rearrangcxcc  or adjustment is made ‘I. . , this
agreement shall apply to such an enplcyce l& thereby deprived of Washington
Agreement benefits/ as of the date wktr %-is so rffecr.e<”  (emphasis added),
In other words, he is to be treated as advcrscly affected in the pre-coordination
period and be grsnted  benefits for a protective period starting with the first
occasion he suffers  loss . ‘0

But even if the claim under Sectio!?  12 uere treated as one seeking
an allovance  during the period of the alleged pre-coardinaticn “adjustmen&”
there is no showing  that the charter arrangement was an “adjustment in anti-
c ipation of  a  coordinaiionl’ nor  that  speci f ic Clsimants  thereby were deprived
of earnings. The parties were in disagreement abcut bow cc.mnon  chartering of.
barges and scows is among carriers engaged in harbor work. Bowever,  the Car-
rier did present an example of roughly c o‘mparable chartering by other carriers
on a sample day in 1960. It  gives the reasonable  explanaticn :hat cargo-and
equipment on hand frequently do not match demand and that carriers in temporary
need charter frcn those with temporary s>Jr?lus ca0arity. The record for speci-
men days during the first nine mcnths of 136C shows  sow Erie charters from
other carriers, although the great bulk of s~vch arrangements was with the Lacka-
wanna. This was exp la ined  by  the proxici:y  c f  the  wc carr i e rs ’  f a c i l i t i e s .
Moreover, the “adjustment of forces” ccncsntion  also is weakened by the fact
that of a total of 956 charter days &ring the first six months of 1?60 sane
254 charter days involved using a Captains because the chartered equipment
was suppILed  without a Captain; that sfrengthecs  the Carrier version that it
wanted the equipment not substitute parscnr:el.

For all of these reasons, I conciude  that the Organization’s Sec-
tion 12 contenticn  is not substantiated.

.-#A

I I . The “Extra” Issue.

The Carrier ’s  princibal grcllnd of  denial  was that  most of the-cL%iim-
ants (in sum all but Captains 3. and 1.1. Finizio)  ‘dere “extra-employee” L s_/
priorto  the merger and after it and :;ere continued without change of status.
(This also is a main isslle  in Cocket So. 129 involving the same Organization
and Carrier.)
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Whether  tin erxploj’E.c  :;\I@ i s  wsr!c.i-r;  “CXtIa”  a t  t:. time oE ccordina-
ticn can  qual i fy  Ecr bellefits ~ndcr the Waskin::@n Ag:cr;~c~: is discussed in
Docket #log, w h i c h  i s  ccntrollicg  hc~-e.~ liovever, it is not amiss to note the
length and degree cf e:lpl~me?t  Cf :hese Ciaic!a!ltS,
1s “ e x t r a  emplcyee”  [s -/. Kcre t h e n  i s

wh:m the Carrier denominates
the record Ecr al l  of the thirteen 3

claimants who were r.cf cn furlcush prier tc :!:e cccrdinaticn;

Captain b a y s  wcrkzd d-r- fi o f  ccnsecu- i? Cf CCp.Scc’I-  # o f  d a y s  # o f  d a y s
inp, year prcced- tive mxths ii-. tivc mcnths vcrkad worked
ing implcx?.tr- u:?ich employed i.7 yhic!: em- Oct.l-16,  Feb.l-19,
tfon 3f rergcr p r i o r  t o  &to- plsyed prier 1960 1961
12/20/60- ber 17, 1960 tc! new ses-
2120162 (excluding i o r i t y  l i s t

October,l962) o f  2/20/61
(excluding
Februe ry ,

Mell ish 137
Griner 109
Hess 64
Berner 94
Blanken 188'ck
Gatti 205
P r i c e  - 223*-’

H,Kristofferson 178
Ottiali 1gosr
Munafo 158W
Carcich 144.,
Su LLivan 80
LsFrenz 142

:
3
3
9
7

12*
7

12*
11
12

6
10

11
7
7
7

13
11
lC*
11
15*
15.
2
1

14

2
0’
0

10
10
10
10
8
6
0
3
6

13
13
13
13
10
13
13
13
13
13
13
13
12

This  analysis shc:?s  chat : Claimants were emplcyad  preceding the
effective date of the XX order and the impLam_..c-taticn  cf the  cccrdination f o r
many months (except for Capcain Sullivan); i n  tte h a l f  mcnth iwnediately pre-
,ceding the ef fect ive  date  of  the XC order all bzt three cf the Claimants were
employed by the Brie; immediately preceding the implementation of the coordina-
tion all of the Claimants (except Captains J. and CI. Finizio)  had substantial
employment; ar.d t h a t  &ring :lie year preceding implemcntaticn ~11 of these

4. This makes it unnecessary t@ decide whether tb:e Claimants ware “extra”
men as claimed~by  the Carrier. The Orgcnizatioa  asserts that under Rule

14(b) Captains rig tc be recalled for ctter  tt2.2 regu1a.r  assi.Rnments on ly  i f
they.agrce  in wiring; hence, as  there  vere no s.:ch signe’d  noti f ications by
Claimants, they cculd not be “extra” man. Nonetheless their record of irregu-
lar work indicates that they probably did hot held reg9JL.r  assignments. If
it were necessary to decide. I wuld :.;ree  with the Carrier’s characteriza-
tion although it might ccnstitute  an infracticn of the rule (which might be
excused by practice -- a point I do net decide as it is not before me.)

+ A tvc week tug strike in January 1961 reduced the work available.

*: Record dtes net reach back before Octcber  17, 1959. Hence continility of
__ employmcn,  preceding ccordination may bc longer.

*A Includes entire  month of  Febr;;ary  1961.
_-

-13&-

.
,







2. A S  an e;3plo:<e  involv6-l  i n  tke ner5e.r ass c:nsoliZz.tion,  I.fr.
R i v e r s  i s  e n t i t l e d  CC by. pZ.id a  dijplzcere:l:  al:zdz.nce  e.qual

to the d i f f e r e n c e  becveen  ?.is sc~~:?i;~  ?It?.i.n~~~  0;: a.?y pcsitio?. he has held
or will h o l d  dilrizg  tSe prctecri.ve  Fsricd provided i n  Sec!ica  6 a;ld h i s  a v e r -
age monthly exrnings  dzring ?.e “test oericd”  as
of the “Agremmt of HLiy,  1936, VasS;njtw.,  D

defin2d’j.n  SEction  6 (c)
.  C.” (Fils  1 7 . 2  Claia $5)

DECISIOX: Wit~.dravn.

Brothcrhcod of Railroad Signalzxn
vs. ; PAR~jXSS T O  CISP’JTE

LouJsville aQd Nashville  Railroad Cx~pe.r.y;

CpSTIOx: “Clain thnt C .  E .  Grant ‘..s crL:itled to- - a  displacezxgt  allo-dance  be -
cause he was displaced by a fcrme:  X.C.&Sc.i.  SigrzJnan or. Nay 8,

I 1961, and ;~;b;eqze.ntly  icrced to  vork cn a SLgr.al Uelpcr posit ion,  as  a  result
of the cerger between The Nashville, CSattaxczga  and St. Lccis Railway ar.d the
Louisville  and  Sashville R;ilrca.d  Coz??r:y  (1.C.C. Fiz?ance  D o c k e t  ~3~. Z3e45,
dec ided  Harch 1 ,  1957 ,  e f f e c t i ve  A-gc;t  14, 1’157).”

FIXDIXGS: Alt:?o?gk  t h e  rwrgsr was epprsved  .by t h e  1.C.C.  i n  1 9 5 7 ,  effectiire-A
August 14, 1 9 5 7 ,  an Inplesencirg P.grcezez’.  poverr.ing certair! s i g n a l

installaticns 2r.d cperstions  was not 97zde  uz;til. !krc% 22, 1361 (Carrier’s
Exhibit A). In another Sgreczent  r?ada rte sale day (Carrier’s Exhibit B) the
Carrier  agreed to  provide ccc& fcr certai?  si.gr;nl gangs it1 sat is fact ion of  a
long-standins  ecplcyee deoald, and  ttx Or~anLration agree2 t o  put a l l  s igna l
employees under the L 6 N rules. After that ,agrcezent was coxluded a  ques -
tion was raised about t h e  r i g h t s  .of fsrlczghed s;.C.&St.L.  S:,gna&n. I c  lias
agreed (in Carrier’s Exhibit 5) t&t Z?.S,V  shs>ld have  zlie r i ght  co  d i sp lace
j u n i o r  enplflees i i i  System s i g n a l  gn-g:,.if th-ey  made e:pli.catioz  before Hay
16, 1961. As the result of such an applicaricn  the Claxazt  was buzped from
a Signalrxr: posit ion to  that  of  a  Sigzzl  :Xelper. T h e  pivc’_l  iss.zs, ti-en, i s
r.Jhether  the  th i rd  agracxct  (Exhibit  C! wzs a  par t  cf the r;erger,  o r  s o  c l o se ly
associated with it, t‘r?at tha Clzicazt’s  dlsplg.celas!  w a s  z result o f  tke c~erge:,
thereby %czlifying ?.i;r.  for Scct<cr. 6 ber.efits  crrder Eke was’?ing?cn  Azreexnt.

Ti:$ Organization points xt that the merger was expected to take a
l ong  t ine  t o  inplecent,  c i t ing tt.2 I.C.C.‘s prescript.ion  cf The Sew Orleans
Conditions ::h.i;h  vcrs dcsigxd  f c r  si’..~zti@cs i n  xhict: nergers  a r e  a. lcng tixzc
i n  worki?. .s at, ar.d i t  arguts th.?.:  al1 tt,rez Ekrch 22, 1 9 5 1 ,  azreexnts were
alcncnts ir\ effectccticg  t h e  r?cr;er. Save f,Irce i s  g iven  t o  th i s  arg.cr;en! by
the fz.ct ‘c!::::  C,?‘.bibit ;\, co?redcdly 23 Iqlexc:ing A;rcmext, was concluded
at the ~3:~s  t i c - .  a s  tix agrceixxt  a t  iss.de.
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f o r  a l l  ti-,c ccntrecr breachzs they da p r o v e .  I :  i; f o r  t h e  Adj.u;tpent  aonrd
to pass upon allczed  viokitions  of rubs agrcs~c~cs 2nd what rcxdy should
f low (with provis ion for  set  of; ‘.o preyent cc.;‘ole recovaries - for  the aim
is compensation, no t  p2zish.xnf f c r  x<rz?~?cln~!, Eut if a hearing on the
merits of  such claims cannot be obtaiacd,  t:‘on ;inil;r relief that  is  based
upon the ground ‘ihit cqloyces  should b% made :ghglle r;bcre  they sustain losses
due to coordination which brea.;:?  this J.;rcc.z-t  should not be withheld. For
that  re l i e f  dots net flci; from vfolaticn  of  the ru;eS ?greeaznc  but  is  based
upon violation of u Agreement. If the Ad;,xs  tqenc %;.rd does  grant  rel ie f ,
the only objection  to  s imilar  rel ief  tin:‘?: this Agrcecx?t  would be a dctible
recovery, Hence i3 the absence o f  i coxcnjarion  ~:..ard  by  the  Adjcstne;lt
Board r;ni;h irculd be c;rn to tt.ar.  cbjcctian, c-n?lcyees are  en t i t l ed  t o  the
difference bewcez their actcal  e;zi.n$ fro% :his Cirricr agd what they would
have received i f  the coordinrtic2  h:d not  been p.Jt in to  2f~fect unt i l  t!x pro -
cedures o f  th i s  Agreerent are  fcllc::ed. The brnefics di;e tinder Section 6, 7,
etc. o f  the  iljstiiingtcn  iqreewnt CC,X into play hfter S.cction  4 nctices  are
served and an implementing agrcenent is res.ched as re,;uired  by Section 5.

C a r r i e r s  arg’xe that the rcnedjj shzxld kc_ limited to zbate-,e‘r  payments
would have been payable under che ?Jcsti,:gtcn A,<.cee:?en:  had it been observed.
But this  would percit  Carriers  to  pzy t!e 12s; than full ccmpecsation permitted
by the Agreement even though  it refusr:!  :o &pply  it. In order to claim.its  ad-R
vantages, the Carrier must  obscrre the Agrcerrzt. Ess~ i f  i t  bad given the
notices  i t  would not  be  enticl2.d  tc displace oin?loyes.? and cnly pay the Agree-
ment ’ s  bene f i t ;  cxt,il an  implzxnting  s;rsenzzt  w2.s Ichieved. Thus it asks
for more than observance of A;;rei;.:zn t t~c.s  ?i gi,iie.

“ S t r i c t  logic”, as the Organira~ion;  urgs, may call for a protective period
\ which only begins to run when  the Carrier’ 3ezes its Qction  4 notice after the

i ssuance  o f  th i s  decisic;?,  ratier chz.n c:~i’wi+ct? s tar t s  9L1 days after the  co -
ordination actdally  was effec:u;ted. ;ycL 5:,.-c  r , the  ef fect  o f  the decis ion is  to
give full recompense for all coupe-setion  less occasioned by the unauttocized
coordination. T o  a d d  t o  the several y?&rs o f ccmpensatior~ thils ac;irded Agree -
ment benefits for five m,ore  years sseqjtc as tc go F,eyond  an appropriate remedy
for the improper Carrier actian. tiad tt:-1  Agrexrnt prccedures  been fo l lowed
lesser ano~ws would hz’1.e beefi pay;ble ‘3 af fecced e!Y$?lcyd~s. Moreovsr,  t h e
pro te c t i on  o f  sex secticns, such as Section 10, wclld be mcst needed during
the period following actGal  coor3in;Li*ion acd sto~~~ld bo made a-vaikbl?  for the
period fo l lowing the chansos s-hich c~~zzcd errplcyets  to  zove t’r,air ?laces of
residence. IE C a r r i e r s  con;ikr t3is i!ls~ic;l, the s!:crnative wculd b e  t o
adopt the Union proposal to stir‘t  thz pro:sctive  ?eriod after Section 4 notices
are given.

(2)  Affirmative  O;dzr;  Dircctir: Ohse~s&e of  Sect ion L and 5.

I n tilis and  ot;ler  cases c::e Gr~~~niziricns  ieek Gffirrzxtive orders  direct -
ing the givins of  notic of ir.:endcd ccordin3tiw  ar,d neggrfation  o f  a n  inpk-
mentin; a$recrent. Carrifrs 2rgti.2  f!:.ct ~5.:  ‘?cfersc! tas ,no authority to order
such a rc,:c<::i  2.nd that coc~eni;rcry p.~j’~.::.-Li3 under Sscticn 6 and 7 are rczdy
enoc~h f o r Eailurc t o  cbs2rVc SeCKio?S L and 5 .



Contrary to the contentiD  that the @eerent  crnfers no remedy ps’;er
upon  the S e c t i o n  13 Coc;.nittee, Secti% 13 spe:ificjlly provides that unreszlved

d i s p u t e s  o v e r ‘*interpretati2”, apolicatix  or  e”forp”meqt  of  any provis ions of
t h i s  agreenent“  (cnphasrs  s~pplici)  !xy LO-

--AZ.
refcrrc?  tad decided by this

Conni ttec , Sur,h a n  ass:g”ner.t ;w:ld  ZEC~ “cccssaril.?; to  co?.prehend  a decis ion
a s  t o  hov enforcencnt  i s  t o  he effecc,uted. I ”  the. f a ce  o f  a Carr ier  rpnten-
tio” that a violation. 0-F 3ecticns 4 clnd 5 nerd not be rezzdied  by their o’;serv-
ancc, no thinz less Khan a d i r e c t i o n  t o  cbsirx the:, vi11 d o . (And if the par-
t ies  do  not  conclude the requisite  agreevent, this  Ccnmi~tee ca”  write  ona for
them. Docket F-n 70.)

h’or are  notices ~“3 1”. i~plesenting  agrez!~.-t”t  sterile,  academic  exercises .
They reqoirc  specific Carrier prcp,zszl; 2nd prs::i3e the opportunit~y  for Organ-
i z a t i o n  particiF;tion  i ”  29cidLR: how brst to sifec.tuiCe  the c-ordination,
thereby brinzin-, to  bear tte k.nc;:l5dgc  and esperie”nce of  the c~ployees  and
consideration of  their  interests,  L;hich must be reconciled with the interests
of the coordinating Carriers in achieving caxix lly efficient and productive
arrangegents,

Nor w&id I regard thz serving of notices and the nagotint!ion  and ex:ctii-
tie” o f  ai inplcn?nting  agre?;l”t  as Cxct i f ,  a s  i s  p o s s i b l e ,  t h e  protective
period measured from 90 nicety  (sic; after,  the coordination vas put into effect
should expire  tefore  ,such a”  i<:ee;rcct is  concluded. Ihose procedures are im-
portant parts of. the Agrrexze  ;1?d ?c!hins less t&r! an implementing a:ree~“t
actually achieved and pit ~“.tz effect vi11 di;charge  tkc obligaticni ,of th?
parties.

DECIS IO?! :



Cc) The Carrier is  directed  to  pay 1~11 b.;ck pay ( i .e .  based upon‘
the avcTrn;c  o f _^L,ccx~?cn~~~~~on  cair?ed in the 12 mon:hs preceding the dates of

‘9
the changes and inclu?i.?s all fringe benefits and in?rovements  Ln pay and
frfnges since that  tir.:e),  less  actual  w&es and/or  benefits received,  to
a l l  ezployces affected by those unauthorized changes until Section 4 no-
tices are served and a Section 5 implementing Agreecent is achieved. The
protective conditions under the \:ashington Agreement shall be in force
through Xarch 31, 1967.

The Carrier is further directed to serve the required notices and nego-
tiate the required agrecaent.

-___________________-------
.

DOCKET NO. 107 --- Nithdraxm by Parties-

The Pennsylx;ania  Railroad Company and
Lehigh Valley Railroad Company ;

Lighter Captains Union, Local 996 ;
International Longshoremen’s Association;

International Organization of Itasters, Mates ;
and Pi lots ,  Inc . ;

Seafarers International Union; ;
Transport Workers Union of Arr.erica;
Marine Engineers Beneficial Association; ; PARTIES TO DISPUTE
Sheet Netal  Workers International

Association, System Federations 96 and 152; ;
Brotherhood of Railvay  Carmen of knerica,

System  Federation 96; ;
Internaticnal  Bro therhood  o f  E lec t r i ca l  Iqorkers, )

System Federation 96;
International Association of P!achinists,

System  Federation 96 and 152;
International Brotherhood of Boilermakers;. ;

Iron Ship Builders, Blacksmiths, Forgers and
Helpers, Systen Federations 96 and 152; ;

International Brotherhood of Firemen, Oilers, >
Helpers, Roundhouse and Railway Shop Laborers, )
System Fedeiation  96;

Brotherhood?f  Railway and Steamship Clerks, ;
Freight Handlers, Express and Station Employes )

QUESTION: 1. Should the Carriers’ proposals for the selection and asslgn-
ment of enployes set forth in the proposed agreements attached
hereto as  Exhibits  “J”, “K”,  “N”, and “P”, be  adopted for  e f -

fectuating the coordination of Pennsylvania and Lehigh Valley marine facili-
t i e s , services and operations in the New York harbor area?
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2. In the event it is dcternined  that the Carriers’ proposal
concerning the selection and a:sigrr;ent of  enployes should

not be adopted in t heir entirety, vhat provisions should be adopted for
effectuation of thfs coordination? 3

DECISION:

Withdraw.

DOCKET NO. 138 --- Decision bv Referee Bernstein-

Brotherhood of Locomotive Firemen and Enginemen j
1

and )  Part ies  to  Dispute

Erie-Lackauanna Railroad Company

QUESTION :

“Claim of Avoca, Pa. Fireman W. J. Tuffy for being adversely affected by
reason of merger of the Erie Lackawanna Railroad for the months of October,
November, December, 1960 and January, February, E!aroh,  April, May.and  June,
1961.”

d
FINDI!:GS  :

I . The Extra Issue

In denying the claims in this and other cascj  (e,g. Dockets Numbered 103,
115, 137, 139) the carriers interpreted Sections 6 and 7 of the Washington
Agreement as  af fording protect ion only to  ful l  t ime regular  incurnbcnts of  bul-
letined positions to the exclusion of employees who we.re working “extra” or in
furloughed status when the coordinations  task place. Reliance for such an in-
terpretation is placed upon the decision in Docket So. 95 which held that the
guarantee of Section 6 against “a xorse position with respect to compensation”
applies to a.bulle~tine position only and was not a guarantee to extra employees
whose comje<sation psition became poorer as a result of the coordination. This
interpretaion  of Section 6 led the Carrier in Docket Xo. 121 to declare Section
6 inapplixable  to regular position holders whose worsened compensation resulted
from lessened opportunities for extra vsrk. And in this Docket (No. 108) the
interpretation put upon “position” in Section 6 xas applied to “position” in
Section 7 so as to deny claim of a firexsn who, assertedly,  worked regularly
on a regulated extra board prior to the coordination but moved to the “emergency
l i s t ” , an inactive status as a result of the coordination.

Because the “extra” issue runs :h:cugh so many of the cases now before me,
I shall discuss it at length and in detail in this opinion and shall include

,’ \
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facts and  arzu;:c:1ts pertinent  t o  i t  which ~crc Frcscntcd in  other cases  in
the group subc;it:ed t o  ne f o r  d e c i s i o n .

T!:e starting, ooint i s  the follo:lin;  l.ac~uagC  o f  Section  6 :

b) x0 cc,p?oycc  o f <zuy o f  the carr i e rs  involved in  3 par t i cu lar
coordination  who i s  ccntizued in  scrvicc sha l l ,  f o r  a per i od  no t  ex-
cceding.flvc  ycai's following the cffcctive dstc o f  the coord inat i on ,
b c  placed,  2~s a result of such coordination, in a worse  position with
respect  to  coz?cnsation ar,d rules aovcrnir.g  Ilorking conditions than he
occup ied  a t  the tin2 o f  s,i:h coorG:nntion  s o  lone as hc i s  unab le  in
the nor-21 cxcrcise of  his  seniority  rights to  obtain a  posit ion pro-
ducinq co:::zcrsntion  cqcal t o  o r  cxce-dingP .1

t!lc conocnsation  o f  the p o -
s i t i on  helG by  him a t  the  time o f the particular ioordinatfon,  except
however, that if he fails to cxcrcisc  his seniority rights to secure
nnothcr availzblc posit ion .  .  . to which he is entitled under the
workins aSrcerr,ent  and !:hich carries  a rate of pay and compensation ex-
ceeding tilosc  of the position :~hich he elects to retain, he shall there-
after bc treated  for the purposes of this Section as occupying the po-
sition which hc elects to decline.

In Docket ::o. 95 a series of displacenents  by regular enployees brought
on by the abol i t ion of  the Tflegraphc: ‘s position in the newly coordinated
operation cnuscd a former regulzr posit ion huldcr to  revert  to  the extra l ist .
Clain was nadc on behalf  of  those r&o hzd been on the extra l ist  prior  to  the
coordi;:atio:?  whoso  op?ortunltLes  for r,~cr!: and eari:ings  were reduced by the
appearance of thz former rczula:- en~lo)cc ahcsd of them on the extra list. The
referee decided:

‘A “position” under the Telcsraphers’ <\grcencn  t always has meant ,
w i t h  rare e::cc?tions, a post of ecploynent with a well defined place of
work, hours, duties, o.nd a  f ixed conpensation to  be periodical ly  paid
for regular work or services of greater worth and responsibility than
that of a wnual or zenia 1 kind.

.*osition“, regular or extra, :?ithin the contractual meaning of the
tern, are those that are advcrcised  as such on the systcn of railroad in
accordance with existing rules and pract ices  and/or  awarc!ed  Cn the cxer-
cise o f  sen ior i ty .

i

Rcasor.ed as above, additic::aL ;rotcctivc  benefits are not allowable
i n  connection with t h i s  p a r t i c u l a r  coordination”.1

As I  observed in  Doc!:zt ::o. 50, cmsistency  in the interpretation of
agrecccnts i s  dcsirnble, and thcrc I follo:.xd  an earlier  decision under this
A;rce??nt  !,it!! i:::icl? I  di.sa?grccd.  F.!cst  rcluctsntly, I  nust d e c l i n e  t o  follOtJ

1. The ls::;::;!;~  quoted i s tl:c cntir? discussion 0 f this issue in that
decision.
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the hs1dir.g in Docket XJ. 95 because:

(1 )  I t  i s  no t  c ons i s tent  vi_th the impl i ca t i ons  o f  llockct  Lo. 17 ,  an
early CJSC dccidcd  without a referee;

(2) It is not consistent with the decision in Docket No. 66;

(3) It is not compatible with either literal terms of the Section nor
its regular application to those reduced to extra positions in coordinations;

(4) It is inconsistent rrith sevcrnl befell-reasoned holdings in cases
arising under con?arable  provisions of prctcctive  provis ions derived Eron
the portion of  this A&ceenent at  issue;

(5 )  I t  i s  no t  c ompat ib l e  with thc basic scheme of the lashington Agree-
ment.

I  shall  ta!:e up these points  in  order .

(1)  The Organizations c ite  Cccket h’o. 17 for the proposition that em-
ployees  coma vitllin the protect ion of  Cection  6(a) . In that case ten of the
dozen claimants were , as the Connittce’s decision recites, “assigned to extra
board prior and subsequent to ccordination.” Hoxever,  as the Carriers argue
here, the decision does not “hold” that they w-r0 e e l igible  for  Sect ion 6 al -
lowances bccnuse that was not in dispute. The Committee did decide two other
issues. One is not relevant here ( the  e f f e c t  o f  the fa i lure  o f  an  e l ig ib le
regular c~;?loycc to  take an avai lable  job at  the cocrdinated faculty) .  The
secor,d issue decided was hcv Sect<cn  G allor<ances for these claimants should
be conpu ted. The case nay have as nuc!~ or even greater force than a holding
on the eligcbility of extra issue bc?causc  it was handled without a referee -
which moans it represents the interpretation cf both carrier ar.d organization
represcntntivcs, rather than that of a referee  - necessarily an “outsider,” -
fa i r ly  ear ly  in  t$e. l i f e  o f  the Xarhington  Agreenent (1942) when this Corrnit-
tee had n.znbcrs who participated in or witnessed  the negotiation and drafting
o f  the Agreencnt. It seems most unlikely that they would decide hov Section 6
allo:~anccs shtiuld be computed if they believed that the claimants were not
e l i g i b l e  irf’khe f i r s t  plac~.~ There i s  t?x cotinter arguxnt that  the  t r ea t -
ment of extras in this case stenxd  from the Carrier’s offar of settlement.
But the Carriers’ ncmorandun  t o  R:.c?  d a t e d  Au~u.;c 16, 1965 indicates the present
Carrier lknbcrs’. belief that if the determination of the second issue had been

2. Although the Carriers do nor concede the correctness of the Organization
con tent ion ) they assert that if  Docket rUo. 17 is inflscntial on this
point , eke Oreanizntions  arc equally bound by the Committee’s decision
of  the issue as  to  hov to  conputc allor~ances for  en?loyces  continued in
enploy:?fnt  ;:ho later suffer rcd,dcticnj in earnin:-;  deconstrably  due to
non-cor,Ldicatron  dcvclo~xr.:s. ;hc .;r~u!.:cnt sect reasonab le . !.:hc thcr
the ilold in:::: of ~~c:;~t ::a,.  1; ,~~&r;>;r,cs t\,c Later h o l d i n g  o f  Ds:!:et ::o.
6 7  (?art (3)), a.5 nsscr:cd b y  Carriers, i s  discussed i n  DOC~C: !;s. 1 2 9 .
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u”sotisfaccorg  :l:c Cnrrier ;.:cnbcrs nl;l:t  r!ct hr.vc  f e l t  botind  b y  tile intcr-
prct.?iio::  cl:r Ccct;o”  G  ic!:,licit i n  ti:c offer. Eat this xrries little pcr-
suasivcccss b~;2usc, as the discussion  iz I?Cci:Et 1:2. 1 2 9  sho:;s, ti:C  C a r r i e r
p.rty  p:‘obzb?y :?.1s u:,sccccssful  i” the cc~pu:a;ic:~ ci cocpcnsation i ssue  in
Dockt  Xo.  1 7 . At the very least , t~hc ca5c stxvs that within  5 few years
of the A~recacnt’s  inccptlon  o n e  carrier tt!.-G:i;it  thJc Zccticn 6  nllovances
were c!uc cstr2 .c~.;pinq’2c~s  w!lose coap2xa:inn  1:~s reduced by the coordination
a”d that:  the Cuxittee  d id  no th ing  to CCIE? da1:5t  upcn tt13.t  ViCCl.

( 2 )  A s  the rekrec who decided CJcl:et >!o. 9 5  observed,  that decision
stcomd i n  large part from t h i s  re353i:in:.:

I  t r i ed , b u t  c o u l d  n o t  rezsor.  thar the vxds “riorse position” ap-
pearine i” Scctioz  6 ( a )  differed fro;] t:~e I?:? o f  :hc ccr!: “pcsitio””
f i v e  more  tixs in  the  snm SectLo!;,  o r  in  cor.r.oction vi “h i t s  imny
other opp-rances elsf’.!Scrc i n the Az:‘eer,:nr.t  cf :,k~y, 1936, Washington,
D.C. S e e  Scctionr, 6 ( c ) ,  7(a), & ( c ) ,  7 ( f ) ,  a n d  9.+

I t  i s  t o  ‘0~ remzxbercd that  ho  he ld  thst or,ly an “advcrrised”  pos i t i on  came

4 w i th in  i t s  cwzpass. Yet in  an ecrlier ca~.e,  D o c k e t  ::o. 66 ,  I  hold, as  urged
b y  the CclrrGzr  m%lbcrs, that a non-bu~leiincd, non-barGnincc!  extra board as-
signr.!e;:t can qua l i fy  ai a pos i t i on  f o r  the purpoics  o f  Sec t i on  7 . Doc!:ct  Xo.
66 declares :

. . . The Czrricr cant-ad;  that tile c la imant  d id  no t  e f f e c t ive ly
make such  ai: elections  bcforc he W.IS o f f e red  a “pos:tior.”  on  the c l e rks ’
extra board. The  Organizncion zsserts t!l;t tile o f f e r  o f  the  “pos i t i on ”
was not  nndc untL1 after the e!tction  u”d?r ,Cection 9 2nd t:lat the
proffcrcd  st;ltus i s  n o t  a “ p o s i t i o n ”  within the no.?nir.;  o: Section 7 ( c )  2 .

The Carriers urzcd that “ p o s i t i o n ” can mea” sxxt!l<ng other thz” a buIletined
bnrzaited  pos i t i on  ‘2nd the  dccisi?:? !;zld tin! t h i s  vns s o . This means that
the reasoning of Docket So. 95 on this paint w.s faulty and in conflict with
a ”  established prececknt.

I” this ~Joc:tet  (X0. 108) the Carr’ier  declined  the claim on the ground,
among  otl>erP,  that- the C!aimz.nt xas not  the hsldcr of 5 bul let ined posit ion
and hc”ce not eligible for a Scctioa 7 allc~ixe, rclylng  upon  the decision
in Doc!:et No. 95. The fact is th;:  thcro-  were  x firemen "?oslt<ons" at
Avoca and that & work in that clcssificaticn  was p;-rformed  by me” on the
“extra board”  bc~%~c  and  a f t e r  tF,c cgordixtio”. Uadcr  such circumstances
the denial o f  e l i g i b i l i t y  i s  com?letc!y  at odds with the purpose of the Agree-
ment. I”  turn, such an attcnpte: z??lisation  ;!:c:<s  how unlxrsuasive the rea-
so”i”g underlyin;:  !JOCi.:Ct  :;3. 95 is 3x6 ho:,!  much at odds it is with the earlier
decision F;? Docl:ct  :Jo. 6 6 .

Carriers argue that  i f  Do.z!:ct  ;:o. 95 is to be cverrutcd,  which they do
not CO:I;C~Z  CO  be  ncccssary or  prcpcr, tix hclding  should be limited to claim-

/
ant.?  holding  the ccuiv~1cr.t  o f  full-:irx .jabs - 2s ir. Dzckct  ?:o. 66 a n d  t h i s

_----
;L Fr~n his ;i::a?y t:, the O;~rir,iz.ltLo!l  dlsscnt.
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cast. B u t  both  the !nngugc and a?;>licaticn  cE Section 6(a) p r e c l u d e  scch
a resu l t .

( 3 )  idhat EUS: be  dec ided  i s  the  nca?ing  of “pos i t i on ”  when  i t  f i r s t
appears  ir. Scztion  G(3)  and later  irl Section, 1. hs s ‘b.cvn ) that ircrd,  c o n -
trary to  the rc.?soning of Doc!iet No. 95, need not cean bulletined, bargained
pos i t i on  when used in  Sec t i on  7 .  Xorcovcr, its &sccucnt  uses & Section
6(a) arc  not  necessari ly  limited to  suck a “pssitlcn”,  coxtrary to  the  argu-
ments mde in 3.2skct  ?:a. 95 a n d  before C:E. ~‘r‘or t h e  scnicrity  o f  e x t r a  ccn
entit les  tbm to  pr ior i ty Fn rc.7si~ccer.t in rXr?y  Situations - hence the “posi -
t i o n ”  Lq snckcr. 0E later  in the seciion  c@ k extra :~ork. Even i f  this
were  not  so , i t  i s  n o t  uil!:no~::n  For tbc sax :er:n  to be used :n d i f f e r e n t
senses witbin the scnc docur;.ent  o r  cvcn sentence . 3 This i s  cspccially  s o  i n
collective hnrg.cining agrceccnts  ofte:~ drafted  by hurrieti and eshaustcd  nego-
t iators .

But the f irst  use of  “posit ion” in th i s  Agrcencxt ncd i t s  app l i ca t i on
to “extra” nen arc even not-e  persuasive of a result contrary to that reached
in  Docket Xi,. 95 . The languaso at  issue is :

= h’o enployee . . , shall . , . be placed, as a result of
such coordination, in a worse  positLon with respect to COD-
pensation .  .  .

* ‘position” there is  used to  conpare tile pre- and post-  coordination “positio,l”.
In other  words,  “posit ion”  is  used to  describe  the e~?loyee’s  “posit ion”  after
a s  w e l l  as before r‘he coordination.

In Docket Xc. 9  t h e  Conmit:ec  was presented c!lis q:les:ion:

Are affected employees who have insufficient scnio.rity  to
obtau and rctarn a regular assigxxnt,  but who revert to
and per f o rm serv i ce  frcn the  extra l i s t ,  entitied t o  con-
pensation under Section 6 or Section 7, of the Agrecwnt,
or under a combination of both Sectior.s?

Its answ&, without the aid of a referee, was: “Section 6.” Review of the
record in that case shoi.ls  that in reaching that coxlusion  the Committee

3 . In his conlent 02 the O.,-~anizcf:ion dissent to Dcc!cnt  Xc. 95, the Referee
s e t  out cxtemivc  Q and A  be fo re  Ercrc;clni:  Beard Xc. 1423 in  which  the
(then) Tc lezra p::ers were  crgcing f o r  the attrition p r i n c i p l e .  T h e  d e f i -
n i t i on  o f  “pos i t i on” put fo3Ja.rd in that case for purposes of an attri-
t ion ngrCer:Cnt  CLIS th>US limited to bulletined posltions;  hc apparently
deduced ;:i;.:  ths: !?rjaIiizz t:sx deElc.iii.xi  ~a; 5  proier tiw f o r  “ p o s i -
t ion” t!:rou;h3ut tlie ilasllin:ton Agrccncnc,  which ~uas not i n v o l v e d  before
the Eccrjs;-.:;:  Zoard. The coctc::ts diEEcr  so widely and the purposes of
the dcfiy,:::~n in 3n Jttriticn arrazgccz'~: .zrc SC different iron C!:CSC

i" prorc:tlvC .;rr,~r,p!~:c!:ts ck:.;c such a tr.2~;  far seen; thorou$lly cnrcal-
istic.



Similarly in 3sCkCt X0. I? one cl~l~:::::‘;  v/t.o hnd beer.  a re.;ular  positic,n
holder a n d  re:fc:ted  t o  extra sistus 113-c accorded a Sccticn 6 allwaoce. In-
deed, t h i s  sccx t o  bc Sencrnl practice.
worsened past-cocrdix~ticn  “positioner.

This must  be by virtue of their

(4) Several boards have applied the Oklahoma  and BurlinDtor,  conditions
to reach results contrary to  that  cf Dcc!<?t Xc. 95. They are based upon
Sccticn S (2) (E) of the Interstate C;mxrce  Act which in turn was derived
from the Uas!linSton  XSreemnt;  as the Cc~xzission  has no:ed,  a11 of its pro-
tect ive  condit ions folio:,  the pttcrn  of  this  Agroemnt. So the experienced
Francis Robertson,  as sole  mmbcr of  Arbitration Soard Xc. 84,  held that
Sectio:.  4  o f  the  O!:lahona C~aditZon~~, conprehended  not only the bulletined
pos i t i on  tbo clainant held during thr! test  period but all other  assigncents
(which  undcubtcdiy  can include “extra cork”) . He obserxcd :

I t  )VL__ Cc ncred th2.t  the wrds “kcfsf  p3sitioo”  a s  t h e y  f i r s t.,?,I

appcor i n tile 1anSuap-r  o f  the  CondiLions are  in  l ine  :Jitb the  provi-
SiOllS o f  t:1e stctute. The re can hc r,c doubt that as the mrl; posi-
t ion is  used in the statute  i t  is  not syconyn:ous with job or assign-
ncnt but r-athcr comotes  status,  s i tuation or  posture. The provisions
of Section 4 apply to all classes of employees ocoratin:  and con-oper-
ating. I t  i s  coxmo knwledgc that i n  t h e  coerating  group a l a r g e

4. The-sIeva;lt  provis ion of  Sect ion 4 is :

I f ,  a s  a  r e s u l t  o f  the abandcne:cnt  o f  o p e r a t i o n  herei;l pemitted
and the purchases,  etc . ,  hc~cln aut!-,orized,  hcrcinafter  referred to
as the transaction,  any e~~loycc .  .  .  i s  displaced,  that  is  placed
in a  w o r s e  Jasltioa with rcspct t; his coapensstion  and rules So\‘ern-
ing h i s  \;ork  conditions, and so  1o::g  thereafter  as  hc is  uxble, in
the excriisc  0:’ h i s  seniority :L;hts ur.dcr esistir.g  ngreenents,  r u l e s ,
and practice ~ to obtain a ;?osition  producing congensation  equal to  or
exccedihg  the con~ensntion he ?oce ixed in the position fron which hc
was d i s p l a c e d ,  hc shsll  bc oaid a nonthly displsce-:cnt allo~~ance e q u a l
tc t h e  difierencc  betvccr.  the nontiily sovoensation  r e c e i v e d  b y  hi;;t  i n
the position  ic !.:hich  h e  i s rcczinci  and the m,nthly con~fn~ation i -e-
ccivtd  b y  h:z i n  riic ims::ion E;o~z  :;hich he GIS displaced.

c
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proport ion of  such enployccs  vork on 3;5igr.n?.?ts which rright vary from
day to day. Hence in referring to zn cir.!~loyeo's oo;icicn vith respect
to compcnsa:ion  and ru les govc:nir, g work conditions it is apparent thot
in this  context  the word “pcsiticn” cannot be intendzd  to  mzan a spe-
cifi.c  j o b  o r  assignneut. Hence it is clear that what the Commission
was seeking, to accomplish in imposing the Oklahon.~  Conditions was to
assure  an affcctcd enployfe  that his e;tlployaent  status insofar as com-
pensatio:: and working conditions wcrc concerned would be preserved to
him f o r  the f our  years p ro te c t i ve  per i od .

The ve:y scze reasoning applies to Sec t i on  6 ( i ) ;  fn add i t i on ,  Sec t i on  5 (2 ) ( f ) ,
Section  4 of the Oklahcna Conditions  and Section 6(a) cf this Agreement all
have the sac* purpsse and shculd be constrzd  in the siimo way, absent quite
speci f ic  reasons for  di f ferent  t:eatm.int5 none of which appears to be present.

Referee Rogers in SEA 226, case X’o,  hl, observed, in applying the similar
provision of  the Burlington Conditions6: . . . it is immaterial  whether ,Lthe
claimant;’ was an extra employee or a regular employee at the time she was
forced to leave Hollis on account of the abandcnnezt.”  In that cast the Board
did determine that she was a regular employee because she was the senior extra
employee replacing  an ill regular employee  in a bulletined position; the Car-
riers  c laim that this  is  a  l imiting factor of the case . But, while not a
square holding, the quoted conclusion and reasoning are of some volue.~ The
referee observed that the term “positioa“,  when referring to both pre- and
post -abandonment periods , applied to as many differing positions as the em-
ployee held in tL:c test and guarantee periods and that the computation of

5. In the June 3, 1965 arbitration ward in the Chicago, Northwestern and
Transportation-communication case an extra employee’s claim to a dis-
placement allowance under the 1962 stri!te  settlement agreement was denied
because there were  other specific provisions for extra employees guaran-
teeing them 40 hours of work a wee!<.

6. I t  Fvides:

If, as a result of the nbandonccnt permitted herein, any employee
of the Chicago, Burlington & Q~incy Railrcad  Company, .  ,  .  is displaced,
that is, placed in a worst position with respect  to his compensation and
rules govern<ng his work conditions, and ao long thereafter as he is un-
ab le , in the exercise of his senioricy  righrs under existing agreerents,
ru les , and practices, to obtclin a position producing compensation equal
t o  o r  excecdir.g the coxpen;ation  hc received in the position from which
he was displaced, he shall be paid a monthly displxceoent  allounce equal
t o  the d i f f e r e n c e  bcZ;een tl-c monthly ccnp%nsation  received by him in the
positicn  in which he is rccaincd znd the mor.thiy  compcnsotion received
by him in the position frc.7 which he ~2s displaced.
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5llo:~mccs tool.:  i n t o  accowt all co~q~e~sltion in t!msc periods  w!lethcr carned
as an ‘extra 0: regular ClployE. That i s z~succdly true o f  the t e s t  p e r i o d
under the Yashin;tou A~rccment.

>!oreovcr , Tt sho.uld  be observed  that in Case No. 41 the claicant vas an
11 eXtrza’ cmp:oycc  nftcr the nbandcnnent, but no?etho!ess was held to be in a
“worse cosi tion .!’

In Arb.itraticn  Vo. 273 (Southern Pacific Co. and The Order of Railroad
Tcle~rq~hers,  1963) vc f i n d :

. . . the primary questicn ultir.:ately  at i.ssuc hare is whether the
Bur lin~ton Cdndic~ons  arc intcrdcd io rfford  protcctivc  benef its  to  an
extra en?loyec  who,  folloxing an abandozaant,  is retained as an extra
cm> loycc ) but is given a diffcrcnt assignmer.t  wtvzre  h’,s compensation
f a i l s  t o  equal t’nct r:hich h e  enjoy~:d on t!ie position or  posit ions  to
which ho had been ,?ssQned  durins the inxdittcly nrecedir.g  twelve

_ nontls  . Fut a little di f ferently ,  the qliesticn  is  wbcther the word
“posit ion”  cs used in the lnngua~e, “placed in a  worse posit ion” ,  refers
to placin;: an cnploycc in a vorsc conditinn with res;xct  to his employ-
ment, conpearotion,  e t c . The Carrier a;rccs that extra employees dis-
m i s s e d  whcr. extra l i s t s  are rcduccd bccatisc  o f  work loss solely  attrib-
utable  to the abandoncEnt, are entitled to protectkr.  under Item 2 bf
the E&Arlington  Conditions.

The Board concluded:

As we have reviewed the legislative and judicial history, and the
experience at o f  vhich t!le varicds  roil:-ccc!  fmplo~ee  protectiva p l a n s ,
and cspccially  :he disputed lan;~z~c of  the Durlin;ton Condit ions have
cm2 r;cd , WC have becone convizced that ir vas not tha intent of Section
5 ( 2 ) ( f )  o f the Transportation Ace of 1940, and is no: the intent of the
Br;rlir.zton  Condit ions,  that  a lint shculd or  car. bc drawn  bctxeen  extra
employees as such and rcgukr assigned eqloyccs in determining who is
“adversely nfkctcd,” or who is entitled to pro:cction  asainst the ad-
v e r s e  e f f e c t s  of abnndonccnts .  .  .  .

. A

This  decision came after  Docket Xo. 95 and the referee  noted i t .

( 5 )  The fur+lncntnl  purpssc  azd dcsig?of  the Vashineton  Agreement argue
for  ex tend ing  i t s  bene f i t s  t o  “extra”  rncn and woocn. Conzwnly ur.der ru les
agrcczcnts  in this industry covered r.~~r:;.  caRnot b e  transferred t o  others o u t -
s i d e  the unit. (See discussio!l i n  Dxket  tie. 1OG). T h i s  factor made iL ir?.-
possible  for  rai lroads to  achieve th? greater e f f i c i e n c y  2nd econcnLes vhich
merged faci l i t ies and services often :.‘itl  pro~z!~xe. .The Washington  Azrecrent
overr ides  t!ris limiting fa c to r  o f rules agrccnents  and pcrnrts such transfers
if effzctuatcd ;i; accordz.-cc  vi:::  :ts ;r~ccdcr~?s;  !n f~_ttur!‘.,  t h e  dt;rCezCnt
provi<es  f o r  al!w~.nces t o  the enp?o:;ces adversely affcctcd. The trsnsfcr of
the work :,r7rEcx.:2-J by c:;tra T.:CII  is r.3 12s~ prohibited by the KUkS a2rcCmcnts
than t!:zt ;~crE~r::~~d by rcz1~1.7r  positicn  !;sldcr;.  h carrier  conXniy co’~ld nst
trans.;cr  cith~r Li2.d  of x3r!: ::cre i: zot i9r t’nc .:ashin;:cn  it~:cc.xn t. TSat
A.:,rc,-::;nt,  hzx!cvcr,  22.25 pcrr.!i  t tr;:L L_ - Icc,rs 0 :  b o t h  catcc,orks  or wc:*c. (It
s!~ot:!; b c  :Iotccl :ht ihis :,:,rec::xr!L ;sn o t  lioitcd b y  tl:c tcrmc  t o  conrdiil‘l-
tio:,s i.l~ ~r:li~~h i:,c rules c!o !:~.yrc  tiiir- p r o h i b i t o r y  c f f c c t . ) I t  vocld seem
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contention that the parties nsrced at the outset th;t only regular position
holders were covered  by \:hat  bccane.  Secticn 6.

The Problen  of ‘Vindfz211” l3enef&.

As noted under point (3), Section 6(a) applies to all crafts and classes.
T o  lizit i t  t o  bulletined jobs would excl;ide wi:ole groups to rthoo  it obvious-
ly should apply - as with Fircnen in this case. For the many reasons noted,
i t  seems  inappropriate  to  l:zit Sect ion G(a)‘-3 Trocection  to those  with the
equivalent  of  ful l  t ime j3bs. A.s scver2.1 cases s?Lw, sot:C  extra. n-n make nor2

than regular position holders, smf make ;bgut th2 sm,c a n d  many n2ke  l e s s .
But many extra nen and woxn work hundre5.s of ho,~rs  a year and earn thousands
of  dol lars . In other words, ziny extr’ds have a regular and subztantial  attach-
ment to their railroad jcbs azd ;re dependent  xpcn those jobs  for  at  least  a
substantial port, i f  no t  a l l ,  o f  the i r  l i ve l ihood . Where  the attachment has
been tenuous the test period car~?ings will tei-.d to be low and easily matched
and exceeded by post-coordination earnings.

Where cmpIoyces are *‘furl&shcd”  at the time of coordination, Carriers
argued, they might capture large windfall Segefits  because the test period
under Section 6(c) depends cpon the 12 ncnths prior to his displacement “in
which he performed service.“ The fear was expressed that soc!e remote period
in which cnpioyzent was regcl,ir and earnings i?igh uight provide a high test
period earnings average for eaployees  whose  actual work and job connection just
before the coordination were  siin. To it considerable extent, perhaps co~?lcte-
ly, such a possibility is obviated by my ruling (see Docket Ko. 103) that there
must be a showing that :he !o:rercd  earnings are due to the coordination; little
or no vor:: in the year or na:ly months  preceding the coordination would tend to

,shov that the coordination vas not the cause. Despite such a ruIing which turns
on all possibly reIevant facts, Carriers persisted in arguing that all “fur-
loughed” enployecs  be exclulzd fron the cover of Section G(a) lzst they obtain
such windfalls. In our mid-July meeting I asked the Carriers to search:for
examples of such potential occurrences. Their mid-August nerorzndum reported
no example .in the presently pending TrouI)  of 30 cases despite the presence of
many cIa*~ for extra and furloughed b ,I?, lcyees  ) nor were any exanples from.
other  coordinations  prof fered.

It also was argued that on seine properties Ft is the practice for fur-
loughed cnployces  to be able to decline extra work offered on other than week-
ends (inplitdly because they hold not-railroad week day jobs) or for less than
the equivalent of a full tirre  job. Hence, the argument goes, they can refuse
work bti: get the benefit of the gucirantce. But that is not so; Section 6(c),
which govcrr.s the coapuratiaa  of allofg.inces, expl ic it ly  requires  the subtrac-
tion fro= benefits of pay lost due to “voluncnry absences.”

9. A  d i f f i cu l ty  with any ;uch d i s t inc t i on  i s that  from craft  to  craft  3Pd
cnrrifr :o czrricr  cl::ssif!cecFo:~s  2nd practice vary grea:?y. I believe
th.~t t5e :est percod  :l-~‘cra;cs and my r u l i n g  i n  D o c k e t  S o .  103 p r o t e c t
agoiiist dLspr ;,orrio:,.tc  alln::a.ncCs.



For all of these ccasca3, I interpret Scctlon i a; provfdi3g  protectlotl
to "extras" wit?1 the aquiJa.lent of f.Jl,l.~Cics pcsitioqs snd Sccrion 6 to be
available t o ~11 cctegorics  of l ⌧tic. tr.d fcr!c~:;hrd  anp!cyf23  (tbcr5  ij no
c o n t e n t i o n  that :hcy ar2 not “0Pployc?3”.!  L;kere ttxy otk.wise  esr,itlish
elj.gibility tin&r those provis FOCIS. 10

The Eric-Lac!:;isnna  rrzrgar  was aoprc::ed by the ICC in n<d-Sea:enYer  1560;
the ICC SC: October 17, 1969  as the cilYecti\?  dite o f  i t s  crder,  A  fcr? d a y s
be fo re  the  late-r  d a t e ,  e-r-,lsyec rzpr?sentai,Fv?s c5tained  irr’ order  restrain-
i n g  t h e  newly-r.:“lrgr-2  Czrrier from aklishing  pzsitkns x furkxphing emp:cyees
i n  effectutinz c c o r d i n s t i o n s  i n  ii,? abscnc? o f  implementing  igreemenrs. T h a t
order  was subscquzntly  d i s so lved  ‘opt  ~2; reinsta ted \Jhile  a direct appeal to
the United St‘ites Suprem?  Court was pro;ecuted, In b&y 1961 the Court ruled
adverse ly  t o  the enplcyec rcpre;enciriYe;’  claims. Efcan~~~hilc  in early February
19‘61 the Carrier and the Brotherhood cf Loccrrctivc Firencn  and Enginemen reached
an Implementing Agreec.ent.

Claimant ;nd the Organizaticn  claim that he w;s adversely affected on Oc-
tober  17,  1960,  the effecciva  dare of  the ICC order. The Carrier  conteilds that
it made no changes in oper;:ion  ch,l- could hzve affected  th;;  Cliirnant p r i o r  t o
July 1951. i t  s t a t e s :  “No actual mzi..*i~=  o r  co3sclidaring  o f  wcrk assignrent;2 ..cJ
in  Mr. Tu f fy ’ s  sen ior i ty  d i s t r i c t ccctirred iwxdintely  foll%in% th.2  d a t e  o f
merger.” A!c!?zu$ thij mi;ht pcjsiF:y  b-2 read a s  fiJet percai3ins t o  changes sl-
legcdly  mado  2% Octo?zr 17, 1960, I chink ic was peaat 2nd taken as a denial
o f  Clzinant’s a l l e g a t i o n  2; t o  ad::erse effect c,fi zr.3 after October 17.-

The Clairdnt  and Ozgnnization  aiisert :hat en 9ctobe.r  17, 1960 there was a
reduction of former Eri~e men a!x2alnting  to  three train crews. This allegedly
was caused by the sh,ltdor;n  of the forrer Eria freigkt  kocse and a chanse in :-..I.:
switching arrnngenents  and a ch;rGe fi-cm Erie-L;cli;wanna  crews in serving cer-
tain industries ; a n d  i.n E;irch 1.961, allegedly  sax interchaw$  work  formzrl~y
handled by i?mer Eric Crer;s  w;rs ~ssi;nz& t o  former  Lxkawsnna c r e w .  M r .
Tuffy ’s  rag-val  from the k’ycming  Divi;loo  +xtrd l ist ,  the Carrier  maintains,
resulted from a drtericration  i? bcsi?ejj which becar. long be f o re  the  merger
and has persis tad and worse.xd  since,

As I have noted in Section 1 ? Ccc-r,itre+ disccssicns,  a  r e c o r d  consistigs
of exchanges of correspondence and z%sor.*i:ns in suk.F:slsns  VxlkEs resoltition
of  issues of f a c t  extrc721.y  diffi-.jlc, ~OWC? c , unccncro.<crtcd  assertions of
the Carrier lead c? to  conc lude  r&t the  Cl;ininc ar!d eke Organizltion  k.a%re
not shown rh;t t.herc were coordinat!on  c!x,nges price co June, 1961 xhich  were
t h e  cause o f  Claicur?t’s  rc~oval frsri t h e  ertrit l i s t  aid ttc consequent dini?.u-
t ion of  his  earni7ps. SO, for c.xs:,p!e,  the Cirrier s t a t e d ,  wichocr  ccneradic-
tion, t h a t  the shutdown o f  thz fcr:rzr Eri? frazigic  ataticn d i d  not: resale i n
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the loss  o f  nn njs!.@mcnt,  notfng  thst prior to  October  17, 1960 only ox
car WCS handled tl:erc  three tiws a r;eek wit: no more than 30 ,zinutcs re-
qufrcd  to 573: 2nd ~311 the. car on e.rc’n occn;icn, Horccvcr, the prcsc!!ce
o f  ”St!bS tnntia.l” indus:rirs  i n  t!:c viciu!ty  rcq;ired ccntinucd  seriic2 b y
forwr Zric cl’f:ij. A.-d I f i n d  th;t th: t!?rcc other causes c f  crw reduc-
tion asscrtedly resulting  fro3 chan~cs in  cporatfons in Oc tober ,  1960  r&e
p o s s i b l e  b y  t h e  r.cr$er  ~‘erc refuted by tbc Carrier.  1x1  rcXi.tion, d u r i n g
the five nont!:s prcceiing  October 1960, Claimant  worked  no more  than 3 to 6
days a month on the \Jyczir.; Division  in cxtrast t o  ncch g1-eater e~plcyc.?nr
durins the period Occobcr 1959 throig.‘I Apr i l  1950: b:hich but t resses  thz
Carrier arguwnt that it was poor b!uiness  rath2.r than mcrgcr w;hich bro::gbt
on the C la imant ’ s  loss o f  work,

For these reason;,  I conclude that the claim is without merit.11

DECISION:

The claim of Fireman 1J. J. Tuffy ~a; timely filed and he wogld have been
eligible to rcccive a Section 6 or 7 allowance althDbgh  he only worked “extra”.
T h e  claim Ls denied, however, f o r  lack o f  p r o o f  that 2ny merger o r  rearqange-
ment of work on the Vyoming Division tack place Friar to June 1961 which advzrss-
ly affected  him.
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