DOCKET NO. 11 7 ~»~=t/{ thdraur by Carrier

Chicago, Rock Islarnd and Pacific Railwa
Southern Bacific Ceomrpany
Texas and Louisiana Lines

y )
)
)
) Parties to the Dispute
VS. )
)
)

The Order of Railroad Telegraphers
QUESTION:

1.  Would the arrangszmznt described in th2 fzct: which follow constitute
a "coordination within the meaning of Secticn 2{a) of the Agreement of May,

1936, Washington, D.C.?"

2. If the answer to Question No. 1 is affirmative, what are the proper
bases to permit the coordinaticn of the separate station facilities and ser-
vices of Chicago, Rock Island and Pacific Railway and Southern Pacific Company,
Texas and Louisiana Lines at Alzxandria, Louisiana, since the parties have been
unable to cempcse their differences?

DECISION:

Withdrawn.

DOCKET ¥0. 118 --- Withdrawn

The Order of Railrcad Telegraphers

o

VS. Parties to the Dispute

N Sl N’ N N

Union Pacific Railrozd Company

QUESTION

Was D. E. Brighton the cwner cf the atolished agent-relegrapher position,
Union Pacific Railroad Company, Minnzapolis, Xansas, as provided in the letter
of undzrs tanding dated March 19, 1.963, and is he entitled to the protection
afforded oy Section & of the Yashinzton Agzrzemsnt, Mzy, 1936, as supplemanted
by the Memorandum Of Agrazment Of Mareh 18, 1962, between Union Pacific Rail-
road Ccmpany; the Atchison, Topzka and Santa Fe Railway Cempany, Eastern Lines,
and employees of Lhe Carriers whe ares representad by The Order of Railrcad

Telegraphers?

DECISTIC!:

Withdraun.
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600 125 Strece, M, W., WASHINGTON 1, D. C.

At St. Louis, Missouri
September 22, 1965

AIR MAIL

¥essrs., Charlas Luna (10) President BRT

C. L. Dennis (10) Crand President BR&SC
Michae 1 Fox (20) President RED
Ralph H. “Wachowiak (10) Grand President RYA

G. E. Leighty President TCU

SUBJECT: Decket 119 4, 3, C, D, and E
Buffzle Terminal

Dear Sirs and Brothers:

Please refer to my letter of September 21, 1985, in which I informed
you Referee 3erustein would rule upen the question of whether the number of
employeas to man 2 coorcéinated fecility or operation was bargainesble undar the
Washington Agresment, This is in connection with Docket 119 A, B, C, D, and E,

“the Zuffale Lﬁ_m;nal Ca

. I am now attaching a copy of Referee Barnstein's decision dat:
September 20, 19353 on this issue, It should be neoted that he has ruled,

", . . that t 1e 1uﬂoc‘ of E.?lOYCLS to men the coordirneted Zacility Is &
mandatory subject of bargeining under the Washington Agreement where 1t is
pertinent to the avohd nca of worscned working conditions bur not Zer the
purpose of achiaving a grester measure of j ob security than provided by Sec-
tion 6." .

This decision, as indicated by Referee Bernstein, should stirmulate a
resurption of bargaining by the partics Zor coordination or implementing
agrecments. He also states that the Conx and Refaeree retzin juriscieticn
of the displites znd they zre not rexinded to the parties, However, &s explained
in wy letter of Seprzember 21, 19653, Refcree Ternstein has given the sarties

1 '96 to achieve iﬂpl&"eﬁ:;a_ agreaments through ciwoect nego-
=y, ©ZFailing that odjective the Referee will convene the
ith hearing co cormence within a weex after October 19,
¢ noced, in this event, ne will hold the Conmittee in
ssion as possible until the Committee and Releree have
agrecment Ior the parties,




-2~ September 22, 1965

After the September 16, 1965 hesring, Chairman Macgill indicated that
he would, upon receipt of Referee Sernstein's dexision oa this iSSuUe, notify
and urge the grie-Lackawenna and Nickel Plate Maznagemeats 10 premptly resume
confexences With the several Organizations and eadcavor to resolve the dis-
putes on the property.

Each Organization involved in these disputes should promptly furnish

their General Chzirmen with coples of 7u decisicn (exctra cenies are enc‘osed)

with instructions to seex conFe"erces with Management and endezvor to negotia
appropriate implementing ag ents. T“a Ceneral Chairmen should also be
adviscd that this decision ch makes it mandatery on the part of Manzgement
to bzrzzin on the number of employees to man the coordinatec IZacility doas not
give the Crgenization the ¢ to insist uson a plzn of coorcination wnxich
would, in efiect, provica employees with an aturition azv<cment. The
dacision only convays this ndatory odligation of sargaining con numbars where

it is per:tinent to the avoidance of worscned worxing cenditions and not Zor the
purpose of achicving a greater measure oi job sccurity than is provided by
Secticn 6,

The Gznerzl Chairmea should also e cautionad when ncoot*ating these
implementing aa-ee enis to fully pretect whatever rights their mexbers have
T agre

under the existing Stablllzatlcn ana/oﬁ Terger agresments, For example, tie
Nickel Plate cmployees should not be desrived of zay benefits hvazlaoie o
thex under the Merger Ag*ec*dnt of Jan- -ary 10, 1962, and the Clerks. and

.

Cozzunication Emnloyazaes on the Lackawannz have the added prozection of the
February 7, i965 Stabilizaticn Agreement. langueﬁa should be included in the
implcmenting zorecments which WIill preserve any rights ad privileges accorded
in the StaDlll ztica and merger agraemencs,

.

Plezse note Referee Bernstein desires a report from Cnairﬁan Macs
and me t0 be mailed no later than October 12, 1965 on the bawgei
togesher With a stztement of whether we ewpect 10 resolve the disputes by
Octozer 19, 1965. In this cenzection | will appreciate receiving SLcﬁ & report
frem cach Of you rnot later thaa Menday, October 11, 1965, so | may cezply wich
the Referce's request,
Fraternally yours,

“ A O I
Att&ChT.‘.ent . /} "; ..-‘_,_-,vn ! ‘
o
sl ) ) . A U\-A/‘/,..
4
Cnd..l.d‘,......\ L
Employee Members, Joint Coliirence otmmittee

Agreement of May 1936, Wasnington, D. C.

ce; Messrs. P. S. Eeath
. E. Gilbert
G. I, Herris
~, P. Speirs
R. C. Coutts
P. L. Siemiller
Russcll X, Derg Y,.
E. F. Corlouzh Tt




SUBJECT

cc's Continued =

Messrs., Wm. Fredenberger

H. C. Crotty
Jesse Clark
Lloyd %, Sheldon
Jesse M. Czlhoon
Themas Id. Gleason
Howard Pickzit

J. W.0'Brien
J . W, Razscy
T. V. Raus ey
J. B, Zink
R.¥. Smith

L. s. Loomis
Homer L. Ellis
§. Vzader Eei
W, R. ®&yers
A. R. Lowry
Jack TFilcteher
Elmer Thias
Eerman Vebb

E. J. r.,ccscrt
Oren Wertz
¥elvin 3, Frye
C. R. Pfcr.::ing
Daniel A ..'-..“‘3 ny
D, S, Zeattie (10)
J. P. 'I‘:.:n::y
., G. Mzhoney
R. R. iyman
L. P, Schozne
R. E. Matthews
M.- J. Hayos
-t

-.3..

September 22, 1965

Decker 119 A, B, C, D, and E

Buffalo Terminal
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Moreover, Scciion L requires thet carricer nctices of
an Iintended coordinazion shzall, cmoag oiaer thinges, include
"en estiucte oF the numter o exmrloyeces of eazcn ciass
eTfected by ihe intexnded crenges.” The next sentznce re-
guires Taalt Tag carriers ent orcanicationstagres uson dote
end d»lace Jor a conference zboutv anylying the agreenent o
the initendedé chezges. This snecificity aboutv nucovers of
employees alfzgted indicates thet tals element ol tac cihange
is an asvyrozriate cubjecy ¢f perzaining and aidfects Ine
interprevaiion of Secvion 5. The decisions in eaxlier
cozes Go rot lezd to e convrary conclusion, &s L have here-
“ofome indlceTed; those coses will be discusscd in vae fiael:
owinion ia this case.

I conclude, <therelore, that Pthe nunber of endloyecs
to men Thc coordinated FTacility is o azzdetory. subleet of
vergaining under the Vosiingion Agreemenv whnere 1¢ ls zerti-
nent ©o Twhe avoidaace o worsencd workxing conditions buv
not for the 'purvose 0F ochleving e greszer ueasure of Job
security than provided by Seetion 6.

Sincerely,

Jraiton G- /R O

¥Merton C. Bernztcin,

¥C3:ibb

P.S5. OUn Sepsember 21, I am mesting vith redresencatives of
the Zrie-lackavennz end vhce Brotherhood of Iailvey
Clcris and will sud»nly codies of Hals levter So wacu.
_“- :"'oCeDl

Junlicase eriginel to Mx. W Se Maeogzill

~

Jeferec



DOCKET N0, 119 --- Wirkdrawn afrer

Interim docisicn bty Reforsz Zarnskein

New York, Chicago and St. Lcuis Railroad Comgzny
Erie-Lackmanna Railroad Ccmpany

vSs.

(a) Rrotharhood 0f Railrcad Trainmen

(b) Brothorheod of Railwzy and Steamship Clerks

(c) The Order of Railrzad Telegrsphers

(d) System Federations Nos, 100 arnd 57, Railway
Employes'D"p'rt:ent,AFL:ClO

(c) Railroad Yardmazsters of America

Parties to the Dispute

Nt Sl i N A Nl N N N Nt N

QUESTIOQN:

1. (@) In the coordination cf The ¥New York, Chicago and St. lLouisz Rail-
rqad Company and Erie-lackawzuna Railrcad Cempany terwminal fscilitie; and ser-
vices at Euffalo, New York, pursuant tc the Crdar cf the Interstate Ccmmerce
Commission IN Firanc2 Docket No. 21820 iwmposing the New Orlesans Protective
Conditions for affected employzz, may the resp2ctive CGzasral Cemmittees of the
respondent organizzricn demand rew and diffsrznt employs protection measures
and the retention in service of unnecesszry empleyes as the price for their
agreeing to implementatien such as IS conteszplated under Sections 4 and 5 of
the Washington Agreement?

(b) In the coordination =f The ¥ew York, Chicago and St. Louis Rail-
road Company and Erie~Lackawanna Railroad Ccmpany terminal facilities and
services and services at Buffalo, New York, pursuznt to Ouvder of the Inter-
state Cozmaerce Coxmissicn IN Finam:ﬂ Dackst No. 21320 impesing ''New Orleans
protective conditions” for affactad emplcyss, may the respective System Boards
of Adjustment of the respondent organiz-tlcn dermznd new and different employe
protective mecasures and the retentien IN serwvice of unnecessary cmployes as
the price for their agreeing to isplemanration such as is contemplated under
Sections 4 and 5 of the Washingtsn agreazent?

(S (cf‘ In the coordinaticn Of Tha ew Yeork, Chicago and St. Louis Rail-
road Company and Erie-Lackawsnna Railrcad Company rerminal facilities and
services at Buffalo; ¥.Y., pursuant to Crder «f the Interstate Cozmerce Com-
mission in Finance Docket No. 215320 imposing “XCi, Orleans protective condi-
tions® for affected cmpleyes, may the respactive Comnittees Of the respondent
organizaticn demand rev and differzat emplove protactive measures and the
retention of unnccessary employes service as the pricz for their agreeing, to
{mplerzntation such as is conuezp! red under Sections 4 and 5 of the Washing-
ton Agreement t0 which they arc sigratory?

(d) In the coordinaticn of The Yew VYork, Chicago and St. Louis Rail-
road Company and Ervie-Lackavanra Railread Company terminal facilities and
services at Buifalo, Naw York, pursuant t rder of the Interstate Commerce
Cormission in Finance Docket MNo. 21820 impcsing 'Yew Orleans protective con-
ditions” for affccred empleyes, may the raspacrtive System Federations of the
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respoadent crganizatien dezmand naw and different erploye protective measures
and the reteation in 2 arv erplovss as the prica for their
agreeinz upcn implemas contzaplated by Sections & and § of
the Vashivngton Azrezme
(e) In thz ceovdinanizn of The ¥2w Yerk Chicazs and 5t. Louis Rail-

road Company end Evie-laclkswanna Riilroad Corpany termirmal facilities and
services at Buaifalo, W.¥., porsusnt te Ovdar of the Interzrate Commzrcee Com-
miss;an in Finance Dcekat No, 21920 impcsing "New Grlzans protective condi-
tions' for the affacted evploves, mzy the respactive Cormitte2s of the re-
spcndant organizstion demand thes retezntion <f uanseded zmployves and different
employe protscrive m2zszres 45 tha price for their ageseing to implaranrzcion,
such as 15 contemplatad undzr Sscelons 4 aad § of the Washington Agreemant?

2. {a) 1In ordszr to effectuate the cocvdinatior, what if édy adjustrent
is necsssary in th: Carriezs’ prerosed Sasis for sslection and assigamsar of
empleyz: as s=7 forth in prepozed azreemzats atrached herste, Carrisrs' Ex-
hibits 6Z and 637

(b) In erder to effectu vwhat 1f any adjustmsnt
is necessary in ths Carriers® p: ction and assignment of
emplcyes as s=t forth in prcpos Lereto as Exhibits 24 and
252 ) '

stdination, what If any adjustwent
a2leccien and zssigrTent of
ached to Carriers’ Exhibit g7

(c) In order to effectuare tha ¢
IS necessary in the Carrier; propc:e
employcs as szt forch Iin proposed

[\
s

~

Ip]

=

{7

3

{(d) TIn crdzar to effectuzte che encrdinstion, what 1if any adjustmant
_ is necessary in the Carriers' propssed bzsis for szelecricn and assignment of
. employes 25 set forth in agreament actzckad heveze zs Exhikic N?

() 1In order tec sifectuzte cocredinaticn what {f any adjustmant i3
necessary in the Carriers’ propcszed btasis for the selection znd assiznmsnt of
employcs as st forth in prepcsed azrveemant attachked a3 Carxriers' lacter dated
June 14, 19637
DECISION: -4%Fha dz1 spate in Degkzt Mg, 119 was zutmitved te Referee Eermstein

whe rendered che following interim d2cisiont). .. oo ooy
AR 3.‘:.-..-:.-'\ R I LT R A : L Sabvanz
ctomes oot the argument cf this set ,-on.jeptarber
gl - 6, 1965 the mextars of the Cowra a A57.3030 a3
53p0351ble cn one whizh th 1 8T eadlccxﬂd althCJ;h 3uch an
37 nointerme dla:a rulii i o) 2 Waihington Aorezment,. This
~sein-ruling is desigre i i ¢ f vargaining oy the parcies for
) a cocrdinacion az e3 ar2 not-being rerandzd to tha
parties. The Cord izdicticen, IF the paczisas have
-f1:7 not-achieved an the lexmittes wili riconvens
™~ ~eand decid2 any i3 Ton asment necessary. i put
- the coordiratieon Defarez i3 to be providad with
6Tz a written report ¢ Chatrmen of ‘che Cavrizr .and
e B N S poc e ai i vl TarToiie
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Organization Corni¥fees teo mafiled ns later thar Qozeder 12, 1965, 1f
either side reporss that Lt does nes mxpsct 2 reszlutizn by Octeder 19, 1335,
the fleforee will ceontact the respociivie chzirsan teo set up a razsuvmed tearing
to be begun Within a wesle after Ccroder 19, 1955, That hearing vill s:ay in
as nearly ceontinucus sessicn as pesssitle vncoil the Commitrez znd Referce have
written a coerdiraticn agrzoment for the parviss which will be issued forth-
with,

In the intercsts of expzdition, :his spinfan will not se2t forth ia full
detail the Referea’ n3 or reascning alrcady presented cr o

the parties in mid-4ugus 2 views 1 exprassed ar that time rvemzin my views
and will bz set ferth in the final opinizn in this czse. Ths views expresszed
in this ruling are in addizion 5 thes: alresady cemmuniczred to the parties.,

In summary, I have of the csovdinarion
of the Carriers' new Ris T = York, wazs frus-
trated by the Orgznizaticn T ticr rangerants =5 an
elemont of ccordinarion sgreemcmts, Whils szuch a demand poses a legitimate
bargaining issuve, that form of emplcysz provection goes kzyond the protecrtion
afforded by the Hashinzten Azrezmant. As C(arrisrs aergus, the Washington Agess
ment provides for ccmpensaticn paymarts: as the majer mzars of ewplzrez pre-
tection in retern for which carrizsrs are enzbled te put into effecr ccordina-
tion ctharwise barred by rulss azr2aments, Ihe Organizations mav not put a
highsr price upsn the implemsartaticn of a ceoerdination if the Czrrigrs are
unwilling,

I also concluded that in a2 deadlock situaticu, rhis Committee ¢an writas
an agreement for the partie:, Dockat Nos, 70 fpart {b)) zund 57. when tha
Comn1tt» perforns that task it ray not iwpose conditions which exceed those
providad in the Agrzemsnt; hence an attritisn agresmant may not, and will ncr,
be imposed if this Committze is reguired to write the implementing agreemsnt,

In the submissions and original argymznts, barch parties pur in isses
whether the decision as tc hew miny emplovees are o TWan the cocrdirarzd
facility is a “manzgemant prevogativa” cr onsz which i3 a mandatery subject of
bargaining under this Agreement. In presanzing 7y visws in mid-Auguse, I
stated thet it scemad unmn2cessary to vuls upen that issve bscaise the reccrd
showaed that tne Carriers in fact had bargained on that issu2, having ziven
rather pree#se informarion in the Sec=ion 4 actices on the numbers cof positien
contemplated. (Sec, for example, Exhibits 2 znd 15 {p. 3) in Dcockat No. 119 A
In the absence of nzcessicy for a2 ruling, it seemed wise ncr to resclve that
i{ssue in view of the inceonclusivancss cf earlier Commitrtee decizicns put {or-
ward as preccdents.

Heouever, at the August 1063 session Carrisr reprosentatives insistad
that the issuc was a live cne and Crosrizsticn veprecsazntatives alss reported
that it had becomz a key irpsdimsve to anresrenz. 5o, I askad for spacisl
arguaent on that issue which vas had et the September 16 sessicn.

Carricrs arsue that just as an astrition arrangaiment exceeds the preotac-
tion of the Washingteon Agrecnent so any provision in a coordinatien agreonzn:
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fixing the number of pssition: z2lss zoes bayend the basically compensatorv
scheme cf the Agree=snt., It iz, thiy c¢cntead, 5 job freoze, 3ust a5 an ate
trition agraement is, even {f the frezz2e affzets less than a1l the jobs
formerly pariormed in the oparaticn: to be merzed., The argument iz persua-
sive--as far as it gcss. Bur it is limited to targaining cver job szcurity
and so dses not fully dizpese of the issue.

The Organizations zrgus that Sccticn 5, which reguires a coordinatison
agreemcnt as a conditicn of putting a coordination into =ffect, orovides fer
two related but diffecrant things: 71} “the s2lecticn cf forces from the et~
ployzes of all the carrisrs inwvolved on bases acciptad &35 aprropriate for
application in the parricalir case” snd {2) “assigamsnt of emplgynes c e
on the basis of an sgreem:nt teztween the carriers znd the ganizaticns of
the employzes affected.”

Carriers argue that both (1) and {2) zre pretty much the sam
a fermula for allccation of the weork awong the groups whos2 wark is
t r

b in
coordinated satisfies both zomnditiors. 32ut the organizaticns argus, mcrg per-
suasively I baliecve, that the scparately stzted condicicons call fzr mors than
one elemanc in th2 szavresmant, and that a peveentage allocation of work deals
only with ”selcction“ but not ‘assignment,”. 1 asgres thrat "assizament' zozs
beyond & methed for choesing the preporticn cof work to te givan to thz employees
of the carriecrs invelved., If it dezs, Carriers arguz. it deals with tullerin-
ing of jobs and the mathods of avoiding them. That could be the limit cof the
second clause cof the first sentencz cf Scceion 5.

The Orgarizations argue for a broadsc rezding, They contend that “assign-
ment'" necessarily connctas the numozx of assignasnts zo be made. They hut-
tress this contenticn with the argumzncs that {1} the manning of a facility
can affect working ccnuic4ons, {2) +the guarante2 cf Szcricn 4{a) alsc protects
against worsaning of "working conditiong, and ¢3) & r2medy for worsaned werk-

a

o
ing condirions wnich conly comes afzer ctha fact i3 a partial remedy zt best so
that an implemanting zgrzemsnt is the proper way to give life to the guarantee,
Carriers counter that such an interpreraricn reads too much into th2 protection
against worsanaed “rules goeverning working -dﬂdltlcﬁa. wvhiich zuarantees that
rules will be no less advanrageces. Bucr I find this interpretation too narrcw.

gec
The rulzs axe for the cirposze of proiecring against adverse working conditions

it is the latter which are protected 1f Secticn 6f{a) 153 to serve its real pur-

pose.

Moreovar, Secticn 4 reguires that carvisr noricas of an intended coordina-
tion shall, among otker thinzs, include "zn eztimate cf tha number of empleyees
of each class affected by tha intendsd chsnges.'' The next seatencz reguires

~that the carriers and orgznizations agr22 vpen date znd place for a conference
about applying the agreement to the interded chznges. This spacificity about
numbers of ermplovess affacted indiczres that this alement of the change is an
approprizte subject cf hargsining and aficcts the interprertatica of Section 3.
The dacisicns in earlicr cases do not lead tc a centrary <onclusien, as I have
heretofore indicatad,; those casesz will ke discussed in the final opinic

this case.
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Erie-Lackawvanna Railroad Co.

| conclude, therefore, that the number of employ:ze es 10 man the coordi-
nated facility is a mandatory subjzct of bargzining under the Washington
Agreement where it is pertinent tc the avoidance of worsened working condi-
tidns but not for the purpose of achieving a greater mecasure of jcb security
than provided by Section 6.

(Note: Follcwing Referee Bernstein’'s interim decision, the parties reached
agreerent and the dispute was withdrawn frem the Committee.)

DECISION 0. 12C --- Decision by Referez Berastein

William F. HMcGraw, Individual

and Parties to the Dispute

M Nt it N o r

QUESTICS :

“Respectfully submit that I, William F. McGraw, was adversely affected
as outlined under the terms of the Washington Job Pretection Agreement when
my position as Assizrant Supsrvisor of Statistics, Eastern District, Erie-
Lackawanna Railroad, was abolished when office of Assistant Vice President
and General Manager, Eastern District, was discontinued.”

FINDINGS:

The Claimant was nct represented at thz oral hecaring but copies of cor-
respondence show that he was given ample notice and decided not to be present
or represented because of the cesc involved. In such a situation the Referee
should scrutinize the record with special care and make inquiries which the
Claimant or his representative might have made if present, This I have dene,

Mr. WeGrav clains that the Yashingten Agreement applies to him because
his job twas abolisha2d when cthw 0ifice to which he was attached was discontinued
and its operations consolidated with those of another office as part of the
Erie-lackawanna .merger.

The difficulty is that both the offices which twere cembined were forcer
Eric offices. The work dcne by Claimant, formerly an Erie employee, was not
combined with the work Of znotharcarrier; his pesitien was discentinued and
what remained of his jab wasz done by 2 formar Erie clerk. The entire change
was effectuated DY azreement of the Clerks and the Tarrier pursuant to Rule 11
of the Clerk's azreement and not the Vashi agtan Lzreement. Hence neither joint
action nor consolicaticn in rezard to his work is made out by the record.

He suzeests that the capt . ("Evie-lackawanna Merger') used by the Car-
rier in correspondence with vin has somc significance, implying that it may
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constitute an admission that he wzs In fact acvzrsely affocced by marger,
However, it sesms rscsonable for the Carriszy o use that desiznatizn biczuse
of the nature of the claim; it cannst be exrendad inteo an adwassisa, Ner is
it.-helpful to Mo, McGraw :hat telenlcne :pzra:c~: wpo formorly appeared on
the szme roster were accordad beneiics uncer the Uzshington Agrecmant. The
distinguishing factor 1s thzf thair work was co"~9‘ida:ad at Hoboksn with
the work of fcrmer Lackswanna cperators.
DECISION:

The claim i3 denied because Claimant's displacement did not result from
the cocrdinaticn as allez=d by him. )

DOCYET 150,312 1 --- Decision bv Reforec Rernsrein

Amarican Train Dispatchers Asscciation

and Parties to the Dispute

N Nt S Nt N

Erie-Lackawanna Railroad Company

QUESTIONS:

“(1) Claim of F. L. Spratt, R, Cisco, H. C, Kaufmana, R. W, Rawls, E., T.
Berrian, C. R. Wallace, F. A. Ecokstaver and R. L. ¥ands, emplcyees who were
coentinued IN service but were placed IN & wotse ?QuiFiZA\Nith respect tO
compensation and rules governing working conditioas iN the rezrrangament Of
forces as a result of a coordinaticn, for a DISPLACEMENT ALLCYANCE |

“(2) Are employess who are continued in service who are placed in a:
worse position with respect to compensation znd rules governing working condi-
tions, as a resulr ¢f A cccrdination. entitlsd to protective benefits provided
for in the ACREZVENT OF May 1936, UasSWINGION, D.C., specifically a DISPLACE-
MENT ALLOZMICE under Section § of :aid A'ger:"'"nt 2

FINDINGS.:

An Implementing Agresmint was achievad or Fabruary 1, 1961 under which
seniority rosters of former EZrie and Lackawannz dispatchers were dovetailad,
There is no dispute that theve was 2 cergar of former Erie and lackawanna
Dispatchars OZficzs at Hoberan, Wew Jersey in Junz 1961. Pricr to the con-
solidation, pcth offices had 27 positicns f{incloding reliaf); after the con-
solidation vent into effact on June 10, 1961 there were 25 posiziens. No
dispute exists over the loss of those tio jobs. Oa July 1, 1951 formev Erie
Chief Dispatcher D;“T racired; his fermer duties were combinad with formar
Lackawanna Chiaf Dispatcher Conbsy's work, Tre Organization claims that this
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constituted the loss 2f a third posicien dus t2 mox
this. In June and July twe other posis ‘ons in ths
were abzlisted.

C

The claims at issce concern Train Dispatcliars and Icwerman whe bad full

time positions pricy to the ceordinmation and had full time pesicions in the
same catcgorics aftar the coordinztion. Euyever, they allegedly had lowered
compensation in soms post-ccordinction months due to the shrinkage in oppor-
tunities for extrz work which Cisimancs perfzrmsd as substituces feor Chief
Train Dispatcher and Assistant Chisf Train Dispzccher {(when zhose in that
classificacion were off cr substirutad for Chisf Train Dispatckers). Not un-
importantly, the extra work carricd higber rarzs of pay than their regular

positions.

The Ovganizaticn contends that C

lsirants art emplevees "continved IN
service” each cf whose positicn was weorsened in -n*er to cerpensaticn by the
merger and they chereby hecams elicible for Scetion 6 zallowances, On the
property tha Carrier rejisctad the claims on thz ground tha!: the empioyess
continued in the samz posi:icns cf Train Dispatchers and Towzrmen that they
held prior to coordinazisn and hence ware nct displaced from their pesition.,
(For the reasons stated in Dockee ¥a. 121 thiz srgument iS rejected,) In
argument before the Committes, houcver, a morz subtlas argument keyed closely
to the following languagz Of Scction 6 was made.

No cmployee of any of the carri velyed IN a particular coordi-
nation whe IS centinued in service shall, for a period not excezding
five years following the effective date of such coordination be placed,
as a result of suck cosrdination, in a wor pO:lElCu with respect to
compensation and rules zovarning workinz cznditions thzn he occupied at
the time cf such cecrdinaticn so long as he 15 unable iz the normal
exercise of his senicrity rights under exis ring agreemants , rules and
practices to ottain a positicn praoducing cowpensation equal to cr ex-
ceeding the compznsation cf the peositicn held by hin at the time of the
particular ecordination

This language, it is argued, precludes s finding of worsened pesitica “so long
as ithe claimany is . . . able .... to cbtain & pssirien producing compensa-
tion equal to sr exceeding the compeasation. . . of his pre-coordinaction po-
sition; he® the "positions™ Of Dispatchers ard Towermen have produced at
least equal compensation and SO0, it IS contended, valid clainm can not be trade.
This ingenious rc;d'ﬂ? seeks t0 overcome the basic guarzntee Set forth in
Section 5 that "ro empleyee . ., . . centinued in serV|ce shall . . . be placed
in a worse position wltb'respcct to compensatica . . . . for the period of
the guaran tee.

In Docliet o, 62 it was held that an exployse can be advarsely affacted
end be elinihle for a Sertinn H allriznes where he obtains a position with
a pay ratc equal te that of hispre-ccordinaticn job but his total ccmpensation
falls below the puaranteed eavrnirgs {the tast perisd average) if he is within
the ambit of the coordinaricn, funless the Carrier mekss an affirmative chewing

- 177 -



that the dinmin 32 other than the coordinz-

isked ccopen n stems | ay
a . . . 1 - . ;
tion). Thers it was pointzd cut that “the formuil:z i35 to reflect elemznts of
s A “ H : v : 3 ;
n additizu te the ‘rat: of pay’™ znd an illuscration was cvers

»
cempensation in ad
time for a sixth d

Eesentially the szm2 rezazsoning appliss hare, The guarantes is directed
to the emnleyeae's “cozpenzazion’ {as determinsd %y i comparison of the test
pericd averaze and the 22tuzl szarning: of poitecsordination months). The
guarantae is given for lczses chat are i result of such coordinmatica.' Here
the diminished earnings wer2 a dircct ra:zult of rthe shrinkage of emplicymant
opportunities broucht 2a by thz eliminarion of jebz ia the cocrdination., In
Docket No, 52 thz illustraticn (apd it was onlv an i{llustraition, not a limit-
ing nolding) was of ovzrtime on th2 same position, 3But {t is also covmonplacs
for positicn heldzrs o ckbtzin exira work 2ithasr in the samz or a related
classificaticn f{e.3., 55 nerc whera Telegraphecs alsc gqualify as Diszpatchers
and work in berh classificatiens).

Three intcrpretations cf Secticn 6 tnrougF tte quoted provise zre possi-

ble:

(1) such extra work is part of the p:sitlon, realistically viewed, although
not part of thz bulletined descriprion, and so the previso does not bar the
claim;

{2) the guarantee of Section 5 runs becth to a ragualar pesition held, to which
the quuted provisoc apolizs, and alsc to zxcra werk te¢ which t 12 prOilQC does
not apply becausc nc ‘position” is obtained producing compznsation ejual to
what that work produced; and ]

(3) “position” in both places means situation and mot bullstined positicon and
as the new situaticr doss not produce ejual cecmpensatisn, the claim for lost
extra workk is good. All thres incterpretaticns sapporc Claimancts.

2e tha w2akness cf the Carvier

contention, in othar 2 ze working extra priecr to a
coordination can nct e elig 1ol= for & Sectizn 6 allcc :nce unless thak work
constitutes_;? egquivalent of a full cims pesitizn {if Secciom 6 is not lim-
ited to byldetined positicns)., For here arva full tice positicn holders part
of whese total p re-coordinaticn compeniaticn was derived from extra work. That
part of thzir corpensatison vas d minispad as z direct resulr cof the cecrding-
tion. The policy undarlyins Secticn £, a3 well a3 its languaze, is te protact
against such a rosult; the lsnguaze should and cin be interpreted to fulfill
that pelicy. .

Morcover, this case underscer2: 2nothar weakness of the Carrisr pesiticn
on the eligibility of these performing axtea work far Secticn & protecticn.
The extra work is ¢f the sz72 class a3 that of ths position: invclved in co-
ordinaticns and much sf it neczssarily follews the positieas {as hare). Com-
monly noither can bo rransferrad frem uvndev a rvles agrescent to b2 pevrfermed
by employees uacar anorther arvcerint. Only bv wircuz of che Yashinaton Agree-
ment can thz work == of full rizz posziticn bolders and extra men -- be so
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transferred. It follcws thzat the guarantee should be coextensive with both
the original prohibiticn and the exceptisa to the prohibition provided by
thisdAgreement.

For all tkese veasens it follews that for aay meonth after the coordina-
tion in which Clzimants ha:! lovered compensation due to the diminished extra
work, they were adversely aficcted and eligible for Section 6 displacement
gllovances.

As to the issue of timaliness of the claims, suffice it to say that they
were nade and dzanied btefore the supplementary agreemant of- December 20, 1962
first introduced a time limit.

DECISION:

Claimants, who occupied full tire positicns before and after the coordi-
nation, werc adversely affccted by the cocrdinaticn because jobs were climin-
atcd in the merger which decreased their compensation frem extra werk on the
positions ¢liminated Or the positions of -those who formerly perforrmed the extra
work on the positions elininated. They therefore are eligible for displacerment
allowvances in any month after May, 1961 in swwhich their cowpensation fell below
their test period average. Their claims were timely.

DOCIET NO. 122 --- Decision by Referee Bernstein

Transportation-Communication Employees Unicn )

)
and ) Parties to the Dispute
)
Southern Railway System )

UESTION:
P
“Did the Southern Railway fail to cemply with the provisions of the
Agreement of lay, 1936, Washington, D.C., whzn without notice and Agreement
it effected a ccordination of its facilities at Fair Street Towver, Atlanrta,
Georgia, with the South Towver 0f Atlanta Terminal Company cemxencing Decen-
ber 14, 19612"

FINDINCS:

In early Noverber 1961 new equipment in South Tower, a facility of the
Atlanta Joint Terminal, began to perform functions formerly controlled by
the Fair Street Tower, a Scuthern installaticn. (Both carriers are separate
parties to the astiington Agreccent .} By mid-Decamber a Fair Street Tover
position was abolished. Alrheugh carlicr thez claim that this sequenceo f
cvents constituted a coordination wis ceontested, that issve was withdrawn 1 N

.
argumant before mo.
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Also removed from ths cas

e was the coatention that the naticnal zerzemans
Lo - o~ iEe e R ~ - : P o
of 1954 imposing tire limits upon the preszntaticn of grievance claics applies
to disputes arising undar the Washingroo Agrezzanl,

= The sole issue is whether the Orvganizzrics
Washington Agrezment sz that it is barrad from or
the doctrine of lazhes.

en 1ts claim undsr the
ng It ¢ca the meries by

-

- M

On XYovermtzr 30 and again on Dicember2?, 1941 thz General Chaircan Pro-
tested that chese events were a cecrdinazicn which, IN the zksence Of @ Section
4 notice and a Section 5 implemanting azreerenz, viclatzd the Washirgren Agree-
ment. Obdvicusly these protssus were timely, coming atout o3 early as possible.
The questizn than becomas whether f2ilure 10 press tha claxin under this Agree-
ment enatles the Carrier to invoke the dzer

rinz cf lachzs, 1.e. that the claim
becama Stale for lack of presecuticn and that the Carrier becamz lullzd into

belicving that the claim had been atindenzd.

On January 12, 1942 tke Carrier fzrmallv rejected the claimed visiation
of the Vashinztcn Agr2ement. ON Fehruary 5, 1942, the Orzzanizacion allegad @
violation cf its rules azrazxant; that claim was reiacted by the Carrier ig ..
August, 1952 and reaffirmzd at a conferzrce in Septemrer, 15462, In Octckar
the General Chsirman irndicatzd the upaces p abilit\; of the Carrm.r's final, de-

cision. May 2, 1963 was the deadline for sukmizsion tc the Naticnal Railread
Adjustment Poard of = grievance baszed vpsn a vizlation Of the reles agreement.
On January 23, 19¢&4, tl“.. Qrganization made its 28 W@ ISSIiON CO this
Commit tee, formally invoking the Vashingteon Azrsement. This accicn cate
roughly tue years after the Carrier {irst rejzcred the Washinzton Agrzemant

contenticn and about fifteen wmentks afrer the Organization indicated it; dis-
satisfaction s ith the Carrier’s disposition of its claim c¢f rule; vizlaticn.

1.4}
=

The Carrier's contention that by processing a rule; sgreemant zrisvance
the Organization absndzned it: Washingtsn Agreement claim iS neot persvasive.
This Agreement, if adrecred to, permits carrisrs t0 rtransfer werk covered by
one rules agreemznt t0 ancthzr. Usually when Sec<ien 5 of this Agreement is
violated the same acrion zlsc will breach che rule; agrzement. There is’ no
inconsiitcncy iN pursuing a grievance involing Szch the rulzs agceerznt and
the Washingten Agreemsnt, f52¢ discussion I N Docket No. 106). Uncertainty
as to whethsr any Or adsqustz reliaf cculd be procurzd In either forum arzu-’
ably made it advisable tc press cne claim in addi{ricn tc the cther. We arc
long pzst #hz comzon law notion that a partv must make an “election” cf the
remedies availakle ro him sz that whan he c¢hozses, OF acpsars to chonsz, One
he is taken t.0 have abzndcazd tha prher. Such fermality and conceptualism
make PoOOr layw and worse labor relaticns for it would permit the pzrpetuatiosn
of unresolved centroversies.

The Caorrier points to invumsrahbls opinizns in N¥RAB Third Division awsrds
on the issuz of lachzs. ©CF thosz it quotes wwhich menticn a specific poried
of delay as constitueting Jaches, practicxally ail invelvecd delays of three
years or more (in cne the delzy wis move than five years)., In Awzrd 5389 a
delay of cig‘ tcen ronths led the 2osrd not %o invoke the doctrinc; the dzlay
was citcé as indicative of the clairant's balief that it had a weal caze on



the merits and zn additional reazen fovr reaching that conclesion. In Award

6229 a delay in filing for 'appro\ima:ely“ twy years from the carrier's da-

nial of the claim struck th2 refoerce as ‘unrcasonable and not within the pur-
A

view cf the Ratlway Labor Act.

However, in this case no such poricd clazsed bdztween filing of tha sub-
misslon here {January 22, 1964} and th:z last exchange on the 1ssu2 between
the Organizatisn and the Carvier (Ccrober 11, 1398%). :

Although inrocation of the doccrine of lachss may be apprepriste after
a given pericd where the c¢laim is really deratable, where, as hare, thz vic-
ite clzar {z conclusion I teached after the

lation ¢f this Azreemzat was gui

first argumanc ¢f thz case, tzfore Carrier rapresentatives withdrow tha marits

at the sccond Committce discussicn; the same delay can be rezarded as not fco

extensive, Undsr the civcumsiances of thiz csse the Carvier could expact that
claim weuld be prossed whercas fo a wmeors debatabla cese delay might lead to

a conclusion that the Union was abandoning its grisvance,

I concluds that thz Orzanization neither slapr on its rights nor was tha
Carrier misled into baliaviag thac che claim c¢f violation was abondened, The
remedy follows that prascribed in Docket Ne. 106 for the reasons set ferththere,

DECISIOU:

(1)} Southern violatsd the VWash
Sectien & notice and to negotiate a
coordinating Southern's Fair Street Iower faciliti

h 1 i

at Atlanta Joint Terminal's Scut over; it is di
notice and negotiate the required agreement;

(2) Southern is dizected to pay full biack pay (i.c. based upon the aver-
age compensation ezyned in the 12 mcnths-preceding the dates of the changes
and including all fringe benefits and improverants in pay and fringes sincs
that time), less actual wazes and/or Lenefit: ceceived, te all employses gf-
fected by the unauthorized chang=s until Scctica & notices are served and a
Secticn 5 implementing agreement is achieved., The protective conditicns under
the Washington Agreemont shall be in force through February 1967.

s

DOCKET 110, 123 ~-~- Withdrawn

Brotherhood of Locomotive Enginears )
)
vs. ) Parties to the Dispute
' - )
Gainesville Midland Railroad Company )}

QUTSTICON :

1. Claim for *he d
amount earrcd

n tha coordination allovance and the



2. Claim of $650.00 for expenses inzurrea during the pericd of May 7,
1960 through July 23, 1960, due ts being forced :o tzks a position as yard
fireman in ::tl_*‘ltu, C;crbm.

DECISION:

Withdravn.

DOCKET N0, 124 +-- Dacision bv Refarse Bernstain

Transportation-Ceormunication Enmpleyees Union

and Parties to the Dispute

Missouri Pacific Railrsad Co.
Missouri-Illinois Bailxcad Cc.

A AT AT A

QUESTIONS

"1, Does the arbitrary coordinaticn of service performed by train dis
patcher-car distributers empleyed Dy the Misssuri-Illinois Railroad Cnfnp:m}
at Bonne Terre, Missouri prior to Jume 1, 1962 with the services performed
by train dispatchers emploved by the Misssuri PaCIfIC Railroad Company at
Chester, lllinois, withgut agreement, ccnstitute a violation of the Agreement

of May 1936, Washingten D.C.

“2. If the answar to Questicn Nec. 1 is, affirmative, are all cmployses
adversely affected cntitled to the prorecticn set fzrth in Sectiors 5 through
12 to the extent applicable?”

FINDINGS

At issue is (1) whether the tranzfer of dispatching work, governing
Missouri-lllinois train; perfcrmed at Bonne Terre, Missouri by Miszouri:
Illinois efbloyces, to Chester, Illinois where it was combined with dispatch-
ing work performad at the Misscuri Pscific facilities was a coordination Of
services and facilities and (2) whether the alleged coordinaticn was pursuant
to “joint action by two Or msre carrisrs,” a necessary element of a "coordina-
tion” as defined in Section 2 (a) of the Washington Azreement.

Since 1929 the Missouri Pacific kas c¢vned a centrolling interest in the
Missouri-Illincis and for many years the two Carriers have had comxon cfficers
and direction. Ionatheless, each is a separate carrizr under tha terms 0 f
Appendix B of the Waskington Agreesecnt. In 1932, the Carriers declare, "the
dispatching 0 f liissouri~Illinois trains and car distributing work 0 N tha east
side of tha Mississippi River was consolidated With the issouri Pacifie dis-
patching oifice at bush, Illincis, and the dispatching OF Missouri-Illinois
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trains and car distributing werk on the wast side -f the river vas ccnsoli-
dated with Missouri Pacific disparehing cifice 3¢ Peplar Eluff, Missouri,”
'In*19a¢, traffic growth necessitated the estaziistment of whart the Carriers
call a “branch office” at Zopne Terra, M sscuri to dispatch Missouri-Illinois
trains vcst of the Mississippi. Ihsc facility was mzanzd 5y "Misscuri-
Illinois” Az:qatchcrs, tha Carrvievs e&ss2rc ttat they eperzted under ths su-
parvisicn of the Missouri-Paciffic Crief Dispazcher at Peplar Bluff., This
arravgement continued until June 1, 1952 when tha Zonne Terre dispatchsars
office wes abelished end its werk censclidated with the Missouri Pacific
dispatching office at Chzaster.

In escence the Cavriers centesnad that the EFsnne Terrs office was a Mis-
souri Pacific Zacility zo that when its werk was consslidatsd with thaco of
the Yiseouri Pzcific in 1862 scparate facilitiss of fwe carriars wsre nct in-
volved. 2at this characterization scems zat odds with the fact that Missouris
Illing disparchers ware contrelling tissouri-Illircis train movemznurs freom

i
Ecnna Ier c.

This aspact of the case shades into the Carriers' cther conrention thzt
Joint action is not invelved bzcause of the ccmmen divection and operation
of the tvo railroads since 1932, UWhen asled vhether this state of affairs
mads it impossible for joint action ever to T2 affscruated by thase twe Car-
riers alone the Carriers’ representartive wze almost unatle to give an example
of such a possible combination which vould come within the definition of
"coofdinatlon" under the Agrecement; the lome :illustraticn - the combinatien
of single man Missouri Pscific and Missouri-Ililinsis agencies -~ is incensist-
ent vith the argument that joint acticn iz nct possible bzcause the Carviers'
officers are the saze. The result csntendsd for ty the Carriers is wholly
inconsistent with the separate carrizar stertcs of the Misscuri Pacific and
the Misseuri-Illinois umder the Agreement, which came inte being s=szveral yzars
after the supposed firal consclidaricon, Whilz che dispatchers are not gov-
erned by any rules agreccrent they are carrvied 23 zmplcyees of oms cv the
other railron (There is nc dispot2 that if thzre was a ccordination, Sec-
tion 3(a) males the Agrecmznt applicatle to empleyees oursida the crafts: and
classes whose membters are representcd by the crganizaticn signaceries cf the

Washingten .\grcement.)

For -#¥1 the foregoing reasons I ccnclude that separazte operations or
facilities of two Carriers were consclidatad pursuant te jeinc action by those
two Carriers, effectuated by their cownen cfficevs,

ZCISIONM:

The transfer of dispatch work parformad by Missouri-Illincis 2mployees
at Bonme Terre, Missouri ro Chaster, Illincis where it was combined with
Missouri Pacific cperatizsns and faciliti2s constitured 2 “eoordinatica” which
camz zbout through the jeint articn of the tws Carviers, As a r2sult advarse-
ly affected employees arz entiticd to th2 prstection cf the Washingtco Azree-
pont in azcovdance with the pattern and for the reascns set forth in Docket

No. L06.



