
Southern- Pacific Con?aky  (T&L L:xs) )
St. Locis Soct!lriestcrn  I:,-.ilmy

;
vs. > Parties to the Dispute

The Order of !?aLlroad Tclcgraphet-s

QUESTIO:::

1. Ul;cn a coordinnticn  o f  scr-~iccs and facilities at, a terninal  is mde
u;idcr  the to:‘;15  of tl:c .;:rcncnt  of :kj’, 1936: !.Jashington,  D.C., Ililicil  involves
a transfer of tclczraph  scrviccs frcx a  yard o f f i ce  to  a jo int  tclcgr.zph o f f i ce ,
does The Oricr of kilrcad  Telegraphers liavc right to rcqutre that yard office
c l e r i c a l  wo:!: i‘.o:r assigned :o sr;c!l telczm?h  force located in the yard office be
transfcrrcd  wit!] the telegraph service and bc handled  by telegraph forces in the
jo int  telc~rnph o f f i ce?

2. Does The Order  o: Railroad Tclem-?,,-?hers  have right to require an in-
crease in wazc rates when J. coordination is mde?

3.
‘?

If the mswfrs to Questions 1 and 2 are negative, does  the assignment
of force proposed by the Carriers  cons titste a proper selection of forces to per-
mit Carriers to proceed with thz coordination?

DECISIOY’:

Dispute pending.

DOCKXT  X0, 146 - - - Decisior.  by Referee Bernstein

Brotherhocd  o f  Loconotlve Engixers )

.,~Vs. .; Parties to the Dispute

Erie -Lack~rrnnna Railroad Company ;

QUESTI@::  :

“Claim o f  ”..cw Ysr’~ Division EnLizeer  !I. P.. Van Sickle for the loss of earn-
ings durir.; t!:: xontil of February l?&& .JCCOU>L:  of being adversely affected JS J
result  of  t!:e mrgcr of :;b2 Zrie Ra!ilrold CO~XIY and t h e  Delaware,  Lnckawznna
and :,!estcrn  ?.;li!road  Coqany.”



/ The latter iqxrt; Sectis?  4 of the 3klsl:cru  Cozditiza;.  All thrP-e provisions\..
a d d  up t o  ths sax ::?ing.

The ImpleEzntixg ASrse,r.snt  prc:!i<!?d for t>a ;llrcs.tion cf work betveen  forc;er
Erie and L;ckav.?nx ~a?. cn a parczz:q-  of rilesg; basis. At the tiiv? of coordi-
nation, Claiir.sr.t,  forxr!y aa Erie mar!, W5j E Fizuz xc-king 0’3t of Port Jervis.
In by 1961 ha beci..w an extra CngF?eer  on tk ~35;k~~r. d is tr i c t . he to the cerger,
substantial arrc.xts of traffic hx?led prro:: to tl- ~rgar cn the Scranton district.
of the fornzr  L,scka’~zz”.a  ).ere df.:o.rtsi  ‘0 rhe :crmr h’::; York Divi,jicn. This led
t o  incraasod  ;qcr!;  c??trtsnilio;  f>r Hzhc%.:~-hezsd  EzSix:?rs. Due to a general in-
crease in traffic S;rz3tcc-sa;3 d. Z-r.;i!xzzs  fouc<  i~t uraaecassary  to wcrk out of
Hoboken  in or;_?: co i!crk fell tiT-3 CT bzttzr. 1.5 a con~s>c~nce  9obcken-based es.-
ploy2e; wzrk2d :!I cscei.5 of the c!i~L~qs .:s?lsd  frr by ‘:?I allccaticn provision of
the Implonzntir? A:r-^err-x!t. The Czrrier attzr.p?sd z-7era1 twines  to effectuate the
allocation prcvisi,3tl  by hzvi;lg Sczz.zrsn  ECP cm: tc Hokoke~  to take their agreed
share of the wcrk - but thy k.ckeG  tl-.z izczti~~e  t o  d o  so, Finally in 1965 it was
agreed to rexrrazo,? the work tc ex5lz tt: fcrrs:- L;_:ks.z;cna  rosterxn to catch up
on the niLnAg% d.G.2 ti;e,;l. This led to a c?.znge i% rs~;ig?z:int for Claimant  for which
this rlai!n is mad%. Hi: c?ziro  fnr Tcbr~ary  19.5; is babe<  upoa  1we.r compensation
as compared vich t:-.e 12 c;onths  vorkad p:-For  to ;hat tim.

The Carrier argue; tha: the dixir.is&d earnings are cot attributable  to the
coordinaticn hot stew; frsm m?rger-ca!; sz< inf?rfed ezrnir?g.;  in the post-merger test
period. The Orsa3izatix Easer3 thdr ti;e raductfoa in ccmpensacion  clearly stens

J from an applicaticz of th? r.erger  agceerr~ent  and hence eligibility for a displace-
I

ment allowncc  is clear.

While tha change in assignxnt  is ix:-diately ettribs:zbIe  to the applicat;on
of the Implrmentin$  Xgr%:r.ent, the 1cxere.d rarn!.n;s--which  are an index of adverse
effect--are not etcrituta5>.+ tc tie xrgz7  iz zh.2  ms.nner co=terpIated by the Agree-~
ment. The Clz.iruzt’s test peri:d ear;iir.g,s,  if cxpucsi  in tb? usual fashion, tjere
subs tantislly ax&x?ird by t>e dixrsian zf rrafiic to the New York divisiD,n, a
change made pcssi:;le  by the cerzer. lk~:ce ) unt:l  Fe?xa.ry  196L the Clai~ant’s  earn-
ings were enhanced by the. rrergrr. The jubseq:.tent  drop  was not .a result of the
merger vis-a--<is tlh-. p:e-CCOid.f:l.SZi~:~  s;tuscim. Section 1 cf the Washington  Agree-
ment makes ic quite clear that t?.e W~shir.~tcn  P.~,rse~.=.zc  was meant to cllshion  the
adverse effactmf coor<initizns; Section 5(a) ex?.licitly  reqcires that the em-
ployee’s worsened p3sitiw !x “a resuit cf j~ci cccrdizstisn.”  That purpose must
be observed and read along with other prsciiicn;  of the Agreezent.  A similar pur-
pose inforns Section 6 of the O%l~..t,o~~  Csqditizn;.



!

U-the Unions zgr?e that Section 6:~) prxi<~s &n .el?&t in determining worsened
positions, but they  cbject to m;liing  the tz.;t r&Yatt;->Ls  2nd eubjsct to a showing
that other elements ,in fact c;us:d tte drc~ in errnins;. The Carriers object to
employir?z  Section 6;c> i n this fr-si.iog b’ut zp’roi~ thz rejactisn  of claims where a
shcwing  i s  made thit t e s t  pericl earnings wcl_rr_ &inorw?ly high dile to coordknation.
While I am optn to p?r;Yasicn  t&T a forxr r~licp zf minz WBS mistaken, neither
side has shwn me a mere iatisfac:zry intzrpr-t;.:ion. F~TICO  I adher* to the axl-
ysis err.ployed  Ln Dcck.zt  X0. 52. I!-, SFF>.yb~ it> I c:~cl~&a that Claimant’s dinin-
ished earr:ir. g; wsre not the  ;d.zsr.sz  rciclz 2.f the zzcrdiraticn  but were due to
enhancecent of earnir.gs  ce.llsed  .by the ccc-rd in;.:icn  xhich did net persist - a quite
different thing.

DECISIOS:

Claimant W. P.. Sin Sickle is net e-.titl<d t,z e. Ci.jplZ.cem=rlt  allovance  because
his reduced compensaticn  in Febrtxry 15fii ws ilct E “result of the coordination”
within the ce;ping of Secticn 6:;: of the Wa;?.i:gior! rLgrzement  or as contemplated
by Section 6 of the Okl?.hcna  Con-litixs.

~4 ___--___---__-__-_-_--------
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Subject: Washington Job Protection Agreement
Decisions - Section 13 Committee

Circular No. 14-67

January 26, 1957

ALL BAIIROAD  G!%XAL  CXAIPX!I
IN TBE UNITED STATES

Dear Sirs and Brothers:

With my August 4, 19S6 Circular 110. 62-66, I furnished you with
the Findings and Decisions o-f Referee Xerton  C. Bernstein in the docket
of Section 13 Comzittee  cases he had under consideration. On December
16, 1966, the Carrier Kembers  parties to the Section 13 Ccmmittee  issued
a-general dissent to Referee Bernstein’s decisions. On January 9, 1967,
Referee Bernstein responded to the Carrier Xenbers’ dissent. Copies of .
both are enclosed.

.

f3
The Carrier ikmbcrs’  dissent is extremely provocative and

a b u s i v e . In my judgment, it generates more heat than lighht and con-
tributes not to a better understanding of the Washington Agreement and
Section 13 Committee decisions but just the reverse - confusion and chaos.

Carrier’s torments  with respect to the interworkings of labor
agreements and Federal siatute have never been upheld either in arbitration
or courts of law. Their comnents  r:ith respect to Interstate Coxercs
Commission protective conditions affecting Washington Agreement pro-
tection fail to take into consideraticn that the I.C.C. itself has clearly
stated on several occasions that i’. was never intended that conditions
prescribed larder Section 5(2)(f) of the Transportation Act were to aanul
or nullify labor contracts such as the biashington  Agreement.

MQ$y other torments  could be made with respect tc the Carrier
Members’ 33 page vituperative essay: but suffice it to state that the
dissent should not in any manner inr‘luence the enforcement of the wards
or the applicaticn of the agreement. Presently the Labor Members of the
Section 13 Cormiztee  are considering the preparation of a response to th.e
dissent. In the event ue decide to publish a response, I will furnish
you with a ccpy.

Sincerely and-fraternall;,

Grand President
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SECTIO:I  13 COLXTTS~
ACREEXEiT OF KAY,  1936, V,?SX~GTON,  D. C.

(IIASHINGTCN  JOB PROTSCTION AGFEZ~ENT)

General  Dissent of Carrier Members
to Referee Decisions &ted July 22, 1966

The Referee in this docket of cases has made awards which result in so

distorting and mutilating the Washington Job Protection Agreement that the carrier

representatives feel it is necessary to file a general dissent thereto, 15hile

dissents could very well be filed in connection with other mistakes the Referee

made, we are limiting cur comments to some of the gl.arin~g  errors in the reasoning

upon which the Referee based his erroneous awards.

The !i’ashington  Job Protection Agreement was executed over 30 years ago

by practical railroad men, and in large measure has been interpreted and applied

by the-parties with only a limited area of dispute requiring decision by the

Section 13 Committee. The Referee in this docket of cases has now seen fit to

0 change in numerous basic respects the interpretations and applications followed

by the parties over the years in the face of the obviously clear language used in

the Agreement.

As will be pointed out below, these awards in many instances ignore the

clear and unambiguous language of the Agreement between the parties, disregard

the surrounding curcumsfances at the time the Agreement was made, and do violence

to the intent and purpose of the Agreement. In other instances they disregard,

distort and vi&e beyond recognition, the plain language of the Interstate

Corrmerce Act and the decisions  of the Federal Courts and the Interstate Commerce

Commission iihich defined the impact of that Act upon the Agreement. In some of

hi:, decisions, the Referee has also exceeded the authority and jurisdiction of

trlr Section 13 Committee and in others has ruled on questions not submitted to

hir: _:or decision, so that he is guilty of gross error perhaps resulting from an
?

ins.hilif;r t.o ~~nderstand  rnilroad  labor agreements or the statutes and decisionsi

subordinating t’hem to the Interstate Corr?crce  Act, and to make impartial ,determin-

ct.jr.r.2  ::it,hir;  ?~hc  clen: jnt,cnt of ouch a&reemcnts,  statutes and decisions.
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The shortcoming of the Referee in the decisions in this docket of

cases can be illustrated in four categories, each of which are discussed

below:

I . Decisions InvolvFng  Section 6 of the Agreement

Section 6 of the Agreement provides benefits for “displaced”

employees. This “displacement alloxance VI is to be equal to the difference

between an employee’s compensation, month by month, following the date of his

displacement, and his average monthly compensation for the twelve months pre-

ceding his dis$acenent;  an adjustment is made for any month in which he works

more hours than his pre-displacement average. (Section 6(c)). To be eligible

for such an allowance, an employee must meet four requirements set forth in

Section 6(a). These four requirements are listed below, together with the

manner in which the Referee has ignored or distorted them in his decisions in

various cases in his assignment.

1, An employire  must be “continued in service.” In Docket 127 the

Referee brushed aside the first requirement. That case involved 10 employees

who were not continued in service, but brho  lost their positions (wherefore

they came under the provisions of Section 7) and riere furloughed  but “performed

extra work as it became available.1’ The Referee nevertheless ruled that they

r;ere “eligible fd?Section 6 benefits.”

2. An employee must be l’olaced .i li in a worse position with respect

to compensation and rules governing :rorking  conditions than he occupied at the

tkx cf such cocrdinatio.n..” (Secticn 2(c) defines “time of coordination” as

i.he date in the period following a coordination  %rhen that employee  is first

;(&rs.&J :.ffec+Lrzd  2 s a result of such coordinat.ion.“)  The second requirement._-

- 2 sho::ing t,i-at the er;loyee has ken placed in a :rorse  position with respect
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* -  tocompensation - necessitates merely a sho::ing  that the employee has been

displaced to a job with a lover rate of pay or fewer hours, or both, or

that while he has not L-en displaced the earnings opportunities of his own

job have been reduced. If this situation exists it may readily be

demonstrated, and as the Referee was informed the common procedures for

applying the \;ashington  Job Protection Agreement require a claimant employee
a

to make such a showing (see point 3 belo>;). - Eovever, the Peferee  has

ruled that no such simple showing is needed. In several dockets he has

compared the employee’s post-coordination compensation in a single month with

his average monthly  pre-coordination compensation, and used this

comparison as the test of requirement F!o. 2. By that test any employee can
.

establish eligibility, even if there has been no change in his job, his work,
.

I
his hours, orhis rate of pay.

For example, in Docket  131 the claimant’s post-coordination position

was at least substantially identical with his pre-coordination position as to

shift worked, rate of pay, number of hours worked, duties, and rules governing

working conditions. Xo:tever,  the referee ruled that the claimant is “entitled

to a displacement allowance for any month in which his post-coordination

earnings did fall below his test period average after September 1, 1962 because

his vork was cha&d in .an admitted coordination; the lowered earnings would

constitute a worsened position in regard to compensation.” I&J claim or shoving

had been made that claimant had been adversely affected, and no “test period”

vas or could have been determined. l!o claim or shoving had been made that the

clai?ant had been “placed in a ::orse position with respect to conpensation

a’?r:ly de occurrence of such a displacement can identify the “time of
coord%at.icn”  for the individual cr;.Lcyoe;  that date :;hen he is first
sCici\'CrSeljr  cii!‘CCLCCi, ar;d r.ct the effecti.:e date of a coordination, determines
iii:; “test period” under section 6(c).

t
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rTj or rules” than he had occupied earlier. The effect of the decision accordin@y

is that the Referee’s test of worsening is the post-coordination compensaticn

for any month compared with the averao;e  monthljr  pre-coordination compensation.-

Thus the Referee in effect holds that in every February, and every other

month containing fexer xorking days or hours than the average number of working
b

days or hours- in the t!!elve-month  period preceding the coordination, claimant

was in “a worsened position in regard to compensation.“- The workings of the

iin mcxth ccntairs the- - - sx*ie number of working dazsor hours as the averazs  number
of working days or houG% a twelve-ronth period, under current genor&y
applicable schedules. 3or example, on the basis of five-day xork sreek :.:ith
eight holidays per year the avera ge month  includes 168-2/3 t!ork hours. An actual
month of 20 Fork days a,mocnts to 160 hours, 21 work days amount  to 168 hours, 22
work days to 176 hours, 23 xork days to 18L hours, etc. Thus, even without being
affected in any way by a ccordination  or any other changes, an hourly or daily
rated employee who continues uorkin g the same hours and days will find certain
months in which his hours xorked, and therefore his compensation, are less than
their twelve-month average. In each of the remaining months the number of hours

‘3
worked is greater than the average, and in those months the hourly or daily
rated employee would make up in earnicgs the deficit from the short months. Ect
in these longer months, if a monthly-rated employee is under consideration the
formula in Section 6(c) uould require additional pay because more hours are
worked for the same compensation. Thus if the formula in Section 6(c) is used
as -the test of Worsened position, It even if there is no change in rate paid or
hours worked a make-L?  alloxance  i.:ould  be required for some employees  every mccth;
for hourly and daily rated employees in the shorter-than-average months and for
monthly rated employees in the longer. Section 6(c) by its terms sets up the
“displacement allo::ance ‘I which is to be paid if the employee is eligible therefor;
it is inappropriate for use as a test to determile  whether the allowance is pay-
able, and was not so intended.

c The carrier members made clear to the Referee that if it had been detemzined  that
- an employee had been plsced in a xorse position ;rith respect to compensation and

he had other-A&qualified  under Section 6(a), the dispiacement allowance Fayabie
under Section 6(c) would inevitably result in increasing his compensation during
the protected period over his compensation during the test period, because Section
6(c) makes no provision for ofisettin;  the long months against short ones; they
stated that they did not take issue :.:ith this effect of the operation of Secticn
‘5(c) as a rer.edJ  for the e-.?loyee xi.0 had been found to be in worse position and
otherwise eligible for a displacenect allo:.;ance. They made clear that their
ob ject ion  r?-‘i .soecificelly to the ucf of tne Section 6(c) formula as the test or’
worsened position with rWyr-e=-=ct to cc.m;?nsation rather than solely (as thehSre:a-
mcnt provides) as the remedy for such worsened  position. They made clear that

-3
their objection ran to situations in x?A.ch  tne terms of the ::‘ashington  Job pro-
tection !.!rce::ent  had r.oUi been modified by an i-i.plementi!lg  agr,eement;  in %&et
62, to :.:!ixh  in0 Refer:5 has many ti-!,os reierred, the Referee’s ruling -a~ have
beer:  dofecsi.clc in t!:o l~i;!>t of certain modifications uhich  in that case had
bden rdc iy L%c ixpler.5::tirg agreel~:~!r:t.

,



calendar alone are such thatthis test is invalid, but for other

reasons as retell (details of which would unduly burden this statement) an

employee may be in even a better position with respect to compensation and

yet have impaired  earnings in some months. In a number of cases in addition

to Docket  131 the Referee has used the same erroneous approach to determine

whether an employee had been “adversely affected” or “placed in a worse

position with reTect  to ccmpensation”: ?Jockets  103, 115, 121, 137, and

especially 136 (as to wL?ich see note (cJ) below).

3. Such placement in a worse position must have been ‘Ias a result

of such‘ coordination.” The Referee has observed the third requirement, but

his distortion of the seccnd requirementhasresulted  in a distortion of the

third as well. In Locket  108 he refers to his “ruling (see Pocket  No. 103)

that there must be a showing that the lowered earnings are due to the

coordination.” Perhaps more accurately, in Docket 121, referring to his

earlier decision in Ibcket 62, he words it this way: “unless the carrier

makes an affirmative showing that the diminished compensation stems from a

cause other than the coordination.” The Referee has thus set up his own

comparison-of-compensation test not called for by the Agreement, and

has imposed on t-M railroads the burden of overcoming it. A number of cases

before him clearly demcnstrate  that it is readily possible for a claimant to

show, by such independent evidence as displacement from one job to another

resulting from coordinaiion, or loss of work pertinent to a position as result

of a coordinaticn,  that he has been placed in a worse position as result Of

the coordination: see Zockct 105, in which such a showing was made (or so

I the Eefcree  ruled), and Locket 138 in which the parties had agreed that such

.
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a showing should be made as part of a claim. Section 6(a) does not relieve

an employee, seeking to establish eligibility for the protection afforded

through Section 6(c), ‘to show (at least in a prima facie way) that his having

been placed in a Korse  position with respect to compensation was as a result

of the coordination, and there is no basis for making that factor an assump-

tion in every case and imposing on the railroads the burden of disproving it.

4. An en?loyee must be “unable in the normal exercise of his

seniority rightsIt and :?ithout  making “a change in residence” “to obtain a

position producing compensation equal to or exceeding the compensation of the

position held by him at the time of the particular coordination.” The

Referee’s treatment of the fourth requirement is doubly indefensible. In a ,

single decision he appears to wipe it out of the agreement, but makes clear
f7

that if left in the agreement so far as he is concerned it is meaningless.

(a) In Docket 121 clain;ants  were assigned to positions following

the coordination which carried the same rates and hours as their

pre-coordination positions. No other work (overtime or the like)

was in any cay involved in those positions either before or after

the coordination. Admittedly, following the coordination (but for

reasons only tenuously related to it) they had less opportunity
~A6

for xork on higher-rated positions for which they were in line by

virtue of seniority. The carrier members pointed to this fourth

2 In Locket ijo the 2eferee xent to ext,raordinary  lengths to negate this require-
ment. The claimant in that case had enjoyed an increase in his rate of pay and
his compensation, except of course for one or t!:o short months which contained
fewer than the a-Jerage  number of xorking hours. He lost no collateral job
opportunities and could not possibly hav-0 been held to have been “placed in a
xorse positLon riith rcscect  t o  compencaticn.” The Feferee nevertheless held

.wthat “in o r d e r  t o  det,er::ine  3hether he is adversely affected the employee con-
tinu5d in service must kr.0:~ his test period earnings,” and as such earning; had
not been furnisllcd it dais r.:.>t  necessary for him to prove that he had been Placed
in a worse  position wit!) rcsnect  to cor.pansation  as a result of the coordination.

. ,
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requirement - that to be eligible for a displacement allowance an

employee must be “unable in the normal exercise of his seniority

rights * * to obtain a nosition producing compensation equal to or

exceeding the compensation of the position held by him at the time

of the particular coordination.,’ In his printed decision, the

Referee refers to this as “a more subtle argument” and an “ineenious

reading [which] seeks to overcome the basic guarantee set forth in

Section 6.” There was nothing subtle either about the argument  or

about the language of Section 6(a); the ingenuity lies on the part

of the Referee in reading it out of that section - and in reading

into the section a “basic guarantee” for those who do not meet its

requirements.

Even more indefensible is the Referee’s action in closing

his eyes to this requirement in Docket 1X3, in which an emplovee

after the coordination enjoyed a lob at-a higher rate of pay and

full hours and work opportunities.

(5) Having thus disparaged this fourth requirement, the Referee

proceeds~z,“emasculate  it by holding, in effect, that any and all

compensation to 51 employee is “compensation of the Eition. ’-_- - -

First he refers-to his holding in Pocket 62, rlhich the carrier

menbers  nade clear they accepted in the context of that docket:

“compensation of the position” Is not necessarily limited to the

product of the rate of pay of the position tines its assigned hours,

but may include pay for other work involved with the oosit!.on.

Specifically he there stated:

l



“Certain jobs nor-ally involve overtime, e.g. for a
sixth day’s l:ork when 2” unassigned employee is not
availab.le for usu21  and recurrent, or at least frequent
overtime on given days. Such overtime at precium  pay is
desired and considered 2 perquisite of the position.”

Vow the Referee goes further and holds that not only work which is

“a perquisite of the position, ‘I but also work which is the fr.5.t of

an employee 1s seniority, may be considered “compensation of the

position” :

“In Docket Ho. 62 the illllstration  (and it was only an
illastration, not a limiting holding) was of overtire
on the same position, sit it is also commonplace for
positicn holders to ob?ain extra work either in the same
or a related classification (e.g. as here where
Telegrap!-ers also qualiPJ as Dispatchers  and work in
both classifications) ,‘I

The carrier members of thz Section 13 Cozunittee  pointed out that they

did not regard the “illustration” in Docket 62 as “only an illustration,

no: sli,A?ir~g holding” ; it was the specific situation involved in that

docket, and they made this clear to the Referee.

The language above, quoted from Dccket  121, that position holders”obtain

extra work either in the same or 2 related classification,” simply

cannot be reconciled with the words “compensation of the position held

by him” ink-Section 6(a).
~4

The Referee also ignored or distorted other provisions o f

Section 6 of tF.e Agreement as follo;ls:

1. Adverse effect resultin? from other causes. In several

dockets the Referee ruled that in appl;ring  Section 6(c) that it is not

proper to t&e account of conditions not related to the coordination

Fhich, a f t e r  t?.e e-loyee’s  eligibility for a displacement allowance

‘hid been established , served furthx to reduce ‘his compensation.

1.7:ile 2xtioi: 6 ( c ) dots not make  sr;?cific provision
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for reduction of a displacement allowance to take account of such matters

as subsequent sharp or temporary declines in traffic, Section 1 does so, and

the decision of the Section 13 Committee in Docket 17 specifically sactioned

it, a decision rade without a referee. The effect of the decision in Docket

17 was explained to the Referee, not onl;r  orally but in writing, but he has

pretended an inabilit;r  to understand it. The Referee 1s action in Dockets 125,

129 and 139 overruled the longstanding precedent in Docket 17 in this respect

and distorted the intent of the parties to the Agreement.

2. Protection not to exceed five years. Section 6(a) contains

other language which was placed in issue before the Referee but disregarded

in his decisions. The protected period as defined in Section 6(a) is ‘Ia

period not exceeding five years following the effective date of such coordi-

nation.” Docket 133 involved the words “not exceeding” in that phrase. The

procedure follcwed in deciding that docket was extraordinary, to say the

least. The Referee first indicated to the Commit:.ee  he would decide in that

case that the protected period was a certain period less ‘than five years;

later he reversed himself on the basis of a presentation made in an entirely

different proceeding in which  the carrier members of the Section 13 Committee

had no par< The issue was reargued in an executive session of the Section

13 Committee, and the carrier members explained their reasoning and their

vieITs as to the ipplicability of the “not exceeding” language, but the extent

to ~tich the Referee closed his mind to his earlier views is reflected in the

fact that his decision does not even disclose the basis of the carrier

members 1 argument. As a result, so iar as holdings by this Referee are

d concerned the ;~lorl,s “not excacdLngl’  T:i::ht as cell not be in the agreement.

.
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3. -The extra and furlouehed issue. A number of cases in this-~

Referee’s assignment involve what he has termed “the extra issue” - the

matter of whether the protection of Sections 6 and 7 extends to employees

working from extra lists or extra boards or furloughed lists. Although

there had been some uncertainty as result of earlier decisions as to the

application of Section 6 to extra enployces, it was clear that it applied

to only those employees who were “continued in service,” the first of the

four requirements listed above. The Referee has now interpreted “Section 6

to be available to all categories of extra and furloughed employees (there is

no contention that they are not ‘employees’) when they otherwise establish

eligibility under these provisions. ’ The Referee’s discussion in Docket

108 preceding that ruling (the issue is not directly involved in that casej
.-a,

has done little to clarify the issue. The matter has been made worse by the

Referee’s ruling that test period comparisons may be used to determine whether

an employee has been placed in a worse position with respect to compensation,

discussed above in connection with the second requirement of Section 6(a).

The result of this ruling has been to extend to employees who had been extra,

or furloughed prior to a coordination (and for reasons not related to the

coordination).lp;rbtection  beyond any granted by or to be inferred from the

Washington Job Protection Agreement. From this the carrier members vigorously

dissent. This holding affects the decisions in Dockets 115, 127, 135, 137,

139 and 141, and is referred to in Docket 121.

I I . Remedies Awarded

The Referee has rendered decisions in a number of cases on matters

which were not before him. In other cases he has awarded remedies which are

.
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not supported by any provisions of the L!ashington  Job Protection Agreement.

In some of these cases, the very fact of vfolation of the V!ashington  Job

Protection Agreement which he found to exist and to call for a remedy is

traceable directly to the confusion caused by his earlier conflicting

decisions and does not reflect any failure of a railroad to follow the under-

stood provisions of the Washington Job Protection Agreement.

1. Decision not responsive to question submitted. The decision in- -

Docket 127 is not responsive to the question presented but decides another

question. The question presented was whether claimants should be paid Section

6 d&splacement  allowances “in those protected period months in which they

perform service:” implicitly it recognized applicability of Section 7 in other

months. The decision is that claimants “are eligible for Section 6 benefits,”
f?

which tbe Referee made clear meant that they came under all of the nrovisions  of

Section 6 and none cf the provisions of Section 7. Complete lack of understanding

of the fundamental differences between Section 6 and Section 7 is reflected in

this decision.

2. Remedies eratuitouslv awarded.. . - - - - In Docket 122 the sole question

presented was whether the railroad had violated the Washington Job Protection

Agreement. The- question does not raise  any issue calling for assessment of
~3

remedy if violation is found. Evidently a finding of violation was all that the

petitioning party desired. Yet the Referee not only found a violation,  he went

further and directed the railroad to make certain payments. The discussion

below, in connection with Docket 106, of the inappropriateness of payments

directed is applicable also to this case.

-7 In several cases the claim presented was that the I!ashlngton  Job

Frotection Azrcerent  had been violated and that the railroad should now be
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required to apply all of its terms to the coordination involved. (As noted

above, Docket 122 presented only the first element - it did not ask for any

remedy. Typically these cases involve question as to whether a specific

situation in fact constituted a coordination within the meaning of the mashing-

ton Job Protection Aareenent.) Illustrative of these cases are Dockets 106 and

128. The Referee had made two prior decisions in cases which were essentially

indistinguishable from each other and from this one, but those decisions were

opposites. In reliance upon its views of the provisions of the Washington Job

Protection Agreement, as confirmed by this Referee in one of his earlier

decisions, in these Dockets the railroad proceeded on the premise that there had

been no coordination. But the Referee followed the other decision, and decided

that there had been a coordination and that ;he !qashington Job Protection

Agreement had been violated.

No monetary claim was before the Referee in Dockets 106 and 128

- only claims that the railroad he required to apply all the terms and con-

ditions of the Washington Job Protection Agreement. Nevertheless the Referee

has directed the railroads to pay back-pay to employees involved, on a basis

which is totally without support in the Vashington.Agreement. This error is

compounded b-warranted reference to the question of violation of the “rules

agreement” which far exceeds the bounds of reasonable dictum. Although

admittedly not as!:eh  to determine whether there had been a rules violation, and

in the face of a complete absence of any evidence in that connection, the

Referee expresses considerable opinion in this respect. Apparently he is

attempting to justify a basis for compensation which cannot be found in any

provision of the Va5hington  A;rccr.ent.
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Some of the specific examples of misstatement and excess of

authority by the Referee appear at pages 7, 8 and 9 of the Opinion in Docket 106.

On page 7 he states:

“A shift of work from emoloyes  of one carrier to those of
another carrier by outright transfer or combination without obser-
vance of the ilaskington  Agreement procedures would violate not only
the Washington  Agreement but -W-X-:+  ‘I

It is not necessarily true that such a transfer violates the

Washington  Agreement and the statement may be characterized as a reckless

generalization which, even if correct, does not -~prescribe compensation.

Further at page 7 the broad statement is made to the effect

that scope rules in this industry “commonly” have ths effect of conferring “job

obmership”  in certain covered categories of work. No proper basis exists for

-. such statement and again it appears the Referee is seeking some means to

justify his decision on compensation.

His reference at page 8 to ths Vational Railroad Adjustmsnt

Board and what it probably would do with respect to rlKt.es  violations is pure

dicta, having nothing whatsoever to do hith the Washington Agreement.

The Referee offers his philosophy on the law as related to

splitting a cause of action and stresses ths right of the claimants to engage in

separate and dgtinct proceedings before tuo different forums as a result of the

same action. With this we do not quarrel; however, we believe it should stop

there. 1!ot so the Referee. At page 8 he asserts:

“Claimants seeking recompense for alleged violation of the
rules agree::ent  are aI;parently barred from a consideration of their
claims on their merits only bec.zuse  the same set of events gave rise
to a cla;rr,  of violation of the !.!ashington Agreement.”

UC indicates furth.er  “,hat the claim.ants should be afforded whatever renedy  the

~.~hsi~:in~t.on  Apcr:int can give; that their relief comes not from violations of

a r.ules agree:?ent  but must te based on violation of t>c ‘;lashinCton  Agree.zcnt.
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Then, he decides that claimants arc entitled to the difference

between their actual earnings from the Carrier and what they lnuld have

received if the coordination had not been put into effect until the pro-

cedures of the :!ashington  Agreement are followed. He reasons the claimants

are entitled to that relief because  the Ad,yxtment Board did not grant a

compensation a>:ard in connection 15th a rules violation c1aim.e In effect

the Referee is granting a remsdy for a rules violation and not compensation

provided by the :!ashington Agreement.

The Referee agrees that Sections 6 and 7 accord the compensatory

benefits which the !:ashington Agreement provides, but insists that they are

independent of a breach of that Agreerent and that the carrier must pay

separately and in some other manner if the Agreement is breached. Regardless

of what he might do if he were serving on some other tribunal, he has no

? authority to award such a remedy while he is serving under Section 13 of the

Washington Agreement.

The Referee also erred when he embellished the damages erroneously

awarded by including “fringe benefits and improvements in pay and fringes.”

Clearly this approach exceeds the basic provision and intent of the Washington

Agreement uith respect to protective payments which may accrue to individuals

adversely affected by a bona fide coordination. If a compensatory award were

proper and juiified; the most that should have been done here was to recon-

struct ::hat would have occurred had notice of a coordination been served in

J a n u a r y  o f  1 9 6 2 .

FThis ~23 not a factor in Docket 128. Yo case involving the situation there
present:3  :-as ever teen &fore  the Adjustment Poard. Tile Referee holds in
Docket 28 that “the disposition cf this case is governed by Docket Ilo. 69

\ and Docl,:::t iio. 106.” The claim in Docket 128 is substantially the same as
the claim in Loc!:ct 6?. (as well as in Docket 106). Ilevertheless,  having in
Docket 106 c:.:?rdcd  -i-r;ages for ::%t he sup?oses to have been a violaticn Of
the r1212:;  ?;r-qnen+,  i;ct ,?s to ::‘kich  the Adjuztment  17ard nointzd,ly did
nor. r.dl,p, +,i:: ?.!;fr;l.:..>  a:,;ards t!:e s3,:c  damzccc  i n pac;.:et  128 virihout  rdcing
my prc’,cr,:;c  of re~:c!;cil.ing such a.,!ard with his earlier action in Docket 68.
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Further  evidence that the Referee exceeded his authority and

clearly intended to levy punitive damages against the carrier rather than

to award affected employees  that to which they might be entitled under the

‘ashington  Agreement is found in the section entitled “Affirmative Orders

Directing Observance of Sections b and 5.”

I:‘e think the Referee is inconsistent in his attempt to justify his

conclusion. Additionally, he has failed to cite a proi:er basis in the

Washington  Agreement tc support the decision on compensation.

3; Affirmative Orders Xrectin;  Cbservance  of Sections li and 5.-

The-award made in Docket 106 is clearly excessive, T‘ne Referee says the

carrier must make employees affected by the closing of the City Ticket Cffi’ce
a

f-7
whole by payment in full of back wages (inclluding  increases and fringe

benefits) with deduction of other earaings “until Section I.I FJotices  are

served and a Section 5 Implementing Agreement is achieved.” Such a payment

dating from January 1, 1962 until some future date when an Implementing Agree-

ment may be reached ;lith the Organization is beyond all reason. It is contrary

to accepted principles of compensation for breach of ccntract,  and is incon-,

sistent :;ith the J.eferee’s decision that the protective period in this instarce

should run foy,five years to JJarch  31, 1967. Certainly there is no proper

basis for requiring the carrier to pay anytrin g beyond a protective period.

The :::ashington  Agreement makes no provision for payment  of benefits in excess

of a five year period. To assess damages oi full wages from January 1, 1962

until tte carrier rori serves the necess:ry nctices and an implementing agree-

ment is reac‘hed  is far in excess  of any recognized principles for damages.

This Rcfcr4ee from his experience on this Cozittee is cert-tir,ly

a’;rare  of :i!o i!‘;>rob:..‘bility  i i  net Liei.-.;.ossibility  of an i:r.nlc:.+ntirg ~;;rt‘z:::cr,t

.
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being consummated. He indicates that likelihood by noting that eventually

the Coizxittee could write such an agreement for the parties,

Reasonably and logically, if a monetary award were proper and

justified, the most compensation thatcould be allowed affected employees

should be on the basis of a reconstruction of what would have happened under

the Washington Agreement had it been applied. The positions of affected

employes  would have been maintained during the period of notice and the

negotiation of an imlementing  agreement (not to exceed ninety days) and there-

after those employees would have received the benefits of Sections 6, 7, etc.

of the Agreement in accordance with their compensation and service as of that

time.

The Referee himself states that if agreement procedures had bea

followed, lesser amounts would have been payable to affected employees, If

this be the case, then what is the basis for awarding more? He also holds

that the aim here is compensation, not punishment. Again there is inconsis-

tency, for more is prescribed than the L!ashington  Agreement provides for

affected employees. The Carrier is being punished not for its refusal, as

the Referee indicates, to apply the Washington Agreement but because it did

not become aware until after four years that a coordination had been effected.

The Carrier did not “refuse I’ to apply the Washington Agreement. Failure to

comply with ?%e terms of an Agreement, in circumstances wherein there is serious

question as to its application, and particularly where the carrier is satisfied

that the Agreement does not apply, cannot fairly be characterized as a deliber-

ate refusal. Actually, the Referee himself was responsible for the situation in

this respect for he had ruled one way in Docket 80. 56 and the opposite in

-3 Docket ::,a. 68, ttxs placing the Carrier in a position where it had to make a

choice,

Inasmuch as the Referee held that disposition of Docket l!o. 128 LTS

govcrr.e,I  by Docket  ::o. 68 and L’\,ckct,  :!o. 106, thesu  renrks  apply equ.ally  to

.
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the Findings and Decision in Docket ilo. 128. They apply also to paragraph 2

of the decision in Docket Xo. 122, which as stated above was completely

gratuitous. They also apply to Docket numbers lL0, lbl, and lb2.

I I I . Implementing Arreements

In three cases in which the parties had. reached implementing

agreements (which under Section 13 the Referee is emTowered  to interpret)

the Referee’s determination s indicate that he has fcllowed his own views as

to how matters should be handled, rather than r.?lat the agreerents  provided.

Two of these cases have been commented on ahove in connection with

Section 6 . Both of them involve the same agreement, which requires that

when an employee is “displaced or deprived of employment” test period com-

rq
putations under Section 6 will be .made.

In one of these cases (Dc,cket  138) the claimant had been displaced

within the meaning of the implementing agreement, wherefore a test period was

determined and the railroad was obligated to furnish his test period earnings.

It did not do so. As discussed above (Fcotnote d on page 6) the Referee used

this failure to furnish information as the basis for excusing claimant from

submitting his claim on the form provided, as the implementing agreerent

required, orA~ven  in form which would include all relevant information in-

cluding the basis for his claim. The Claimant had secured  a higher-rated

position and made more money (excap t in one or two short months); he was not,

by any stretch of the imagination, “?l.aced  as a result of such coordination

in a worse positio?  with respect to covensation.” TLe six paragraphs of the

Referee’s discussion identified in his footnote 1 are completely irrelevant
-3

to any issue raised in that case.
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In the other case, Docket 131, the claimant had not been "displaced"

within the meaning cf that word in either the \Jashington  Job Protection

Agrecxsnt,  the imnlcmenting  agreement or t!le schedule agreement. Accordingly

no test period could have been postulated, and no "test period averages"

could have been computed. In excoriating the railroad for "withholdFn-$  test

period information where it decides there is no eligibility for benefits"

( an issz not involved in this case ), ths Referee injected an issue which was

never argued before the Committee. The statement on page 5 of his decision

that the railroad's argument, which was that no test period earnings need be

computed because claimant was not displaced, "proves too much because it .

would remove from the protection of the agreement ++ it 9 those whose jobs are
?

abolished" demonstrates that the Referee failed even to realize the provision

of the implementing agreement under which the issue arose: the same provision

required test period averages to be furnished when en evloyee was either dis-

placed or "deprived of employi;.Elnt."

The remaining case in this category, in which ths Referee followed

hit own views as to how matters should be handled rather than what the parties

to implementing-agreements had themselves agreed upon, is Docket 115, in which

the Referee held that because there had been a ccordination in which the rail-

road had introduced "econonies w‘hich reduced work opportunities" an employee

had been adversely affected by the coordination. The implementing agreement

in that case had the purpose and intended effect cf allocating among the em-

ployees on the respective pcrtions of merged railroad such +rork  opportunities as

wore available at ar.y traffic level; it was entered into in contemplation of the

only "econo!~y" involved, rrhich '.!a~ the use by the merged railroad of the more

.
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favorable grade provided in a certain territory by one cf the two former

railroads. The parties t)stp-selves  had devised the xx-k allocation for.mJla

as the means for cari ng for this operating arrarzement  and thereby preserv-

ing to employees  of the txo former railroads their appropriate shares of

work at whatever traffic level ensued. Ample evidence of a decline in traffic

was before the Referee,  and it :las this decline in traffic which through the

operation of the seniority system lad resulted in ths claimant being adversely

affected. The Referee’s holding, in the face of the allocation provisions of

the implementing agreement, that the coordination bad placed the claimant in

a worse position, goes far to destroy the value and effectiveness of implement-

ing agreements and works to the detriment of employees as well as the rail-

roads.

IV. Juri ;diction - Subordination To The interstate Commerce Act

In Dockets 140, 1111 and l&2, the Referee, in addition to misinter-

preting the Agreement r;ith respect to the scope of its coverage and permissable

remedies, has flagrantly misconstrued the law, as established by the Interstate

Commerce Act and decisions of the Federal courts and the Interstate Coxerce

Commission, which (a) oust this Committee from jurisdiction and (b) relieve the

carriers of the legal restraints of the Agreement. Compounding  these errors of

substantive law, he has denied the carriers fair opportunity to present the

facts and has based his findings and conclusions upon allegations sho:m to be

fa lse . tiis attempted usurpation of unlal,:ful  jurisdiction, his repeated abuses

of his discretion, his capricious perversions of the Interstate Commerce Act

and decisions of Yne -?bderal courts and the Interstate Commerce ContissiOn, as

well as of the !..graement, and his arbltrarg-  denial of a fair hearing have rendered.

.
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his purported “awards”  in these cases unenforceable as to the immediate

parties and valueless as precedents. Of more general importance to the

Industry, and ultimately to the organizations as well, the effectiveness

of this Committee in resolvin g disputes rrill soon be destroyed, if its

decisicns  are reached and its proceedings conducted in the manner of these

three cases.

The cases arcse out of coordinaticns incidental to an acquisition

of control of one carrier by another, pursuant to authority of an Order of

the Interstate Commerce Cormfission, Section s(l.l) of the Interstate Commerce

Act-provides that such an Order of approval by the Commission is “exclusive

and plenary” and that the parties are relieved from all legal restraints

against compliance with the conditions set forth in such order. It was shown

that the courts have consistently held that these provisions overcome con-

tractual as well as statutory obstacles to compliance, including obstacles

found in employer-employee statutes and agreements.g The Commission Is

order prescribed a specific code of conditions to govern the adverse affect

of the transaction upon employees, including arbitration procedures for the.

settlement of all disputes. At the request of tre organizations, the

Coanission’sLBrder  provided that those arbitration procedures were to be

“mandatory”  - i.e., exclusive - and declared

specific purpose of preventing resort to 5 13

that this was done for the

of the Was!?ington  Agreement for

* ,
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settlement of disputes.!! The Order was upheld by the Federal courts in

all respects, except for a remand to the Commission to determine whether

534, 5, and 9 of the Agreement were to be included or excluded from the

Commission’s conditions. A dispute arose when the carriers consummated the

transaction and completed the coordinations  which had been proposed to the

Commission, without first observing the requirements of 8 4 or 5 of the

Washington Agreement, neither of which was mentioned in the code of conditions.

Vhen the organizations resorted to this Cornittee for enforcement of those

requirements, rather than the mandatory arbitration procedures which had been

ordered by the Commission at the organizations’ request, the carriers

challenged the Committee’s jurisdiction.

In direct violation of the Commission’s Order making its own arbitr-

ation procedures mandatory for the settlement of all disputes, and of the

statutory ;rovistcns  and judicial decisions giving Interstate Commerce

Commission Orders precedence over all conflicting legal obstacles and restraints,

the Referee has upheld this Committee’s jurisdiction and attempted to apply

58 4 and 5 of the Agreement without awaiting determination by the Colrmission

in’compliance with the Supreme Court’s Order, The tortuous mutilation of plain

English and misaslication of the law by which he has reached his conclusions

attest to their lack of validity.

h_ The Commission said: ‘The possibility also exists th,at a carrier will refuse
to accept arbitration nroccdures under TaragraFh  8 and require  en!plOyeeS to
invoke ths previsions of Section 13 of the !‘!ashington  Agreement, b:hich involves
a permanent  committee  ~.:hose decisions ray be subject to protracted delays if a
claim is made. In our opinion, fairness and equity require adoption . . . of
the condition urged by the issues \:ith respect to arbitration, ydhich  will rake
mandatory  th.e submi ssion to hinding arbitration of the disputes not settled by

/ agreement  bet~cn th.2 carrier and the coplcyee.” 317 i. C .  C .  5 5 7 ,  at  566.



rs, - 22 -

First, he has ruled that the Commission’s Order does not mean what

it plainly says, holding that the language, making the Commission’s procedures

“mandatory” was merely an expression of opinion that those procedures are

“superior,” not a proscription of the substitute procedure of 3 13. Enforceable

awards of this Corzzittee  cannot rest upon such complete distortion of plain

English, irrespective of whether the distortion is deli’oerate or the result

of carlessness  or inability to understand.

The main thrust of the Referee’s ruling, however, is that the

Commission is powerless to oust the 513 Committee from jurisdiction, or to

prescribe conditions superseding the provisions of the Agreement, “if it wanted

to.” Throughout his report he has refused to accept the fact that the Interstate

Commerce Act is the supreme law of the land governing the benefits and pro-
T

tections to be accorded employees affected by the unification transaction

approved by the Interstate Commerce Commission, and that that Act gives Orders

of the Interstate Commerce Commission respecting such matters the full force of

the statute. He has attempted to overcome the plain language of §S(ll) of the

Act making the Commission’s orders “exclusive and plenary” and relieving the

parties of all conflicting legal obstacles to compliance TJith its conditions,

by resorting toseculation that if the language of that Section had been

intended to mean what it clearly says, “it would have meant a major legislative

battle” over its enactment in 1940, and that “it staggers the imagination that

so radical a change xas in fact meant and made \:ithout  anyone noticing at the

time.” His attempt is unsupportable in either law or fact. Statutory language,

like §5(11), l.,:hich  is clear and un--‘ ’0...31guous on its face does not permit resort

ix extraneous vattcrs of speculation concerning a hidden contrary intent.

I~:oreovcr, subjective specul;tion as to ho’* much  legislative oppositi.on  there

would  have b,rrn if t+.e statute meant r!hat  it clearly  says is not a reasonable

t I
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basis for-construing the statute contrary to its language. In addition to

its legal invalidity, the Referee’s entire factual premise for his speculation

is false. The pertinent provisions of &(ll) did not make a “radical change,”

but on the contrary had been in effect in one sub-section or another of 55

since 1920 and were merely re-designated as sub-section (11) in the Transporta-

tion Act of 1940.

Like others before him, the Referee has attempted to shrink the

broad, unrestricted operation of b )5 11 to “corporate anti-trust and state and

local regulatory laws, ” an effort which has forced him to disregard, brush

aside or mutilate the language of the statute, as well as express pronounce-

ments of the Federal courts to the contrary. The specific holding in

Brotherhood of Locomotive Engineers v. Chicago and North Western Railway Company,
/

314 F. 2d 424, 432, (based upon an analogous ruling in Texas v. United States,

292 U.S. 522, 534) that there was no express or implied exception from the

operative provisions of I&(11) of the Railway Labor Act, he has attempted to

brush aside as “not persuasive.” The principle established in Texas v. Uniteda-

States, supra, and Schwabacher  v. United States, supra, that %i(ll) operates to- - -

relieve contractual as well as statutory restrictions, the Referee has attempted

to dismiss as ‘fi&dly apposite,” apparently upon the erroneous assumption that

§5( 11) somehow silently distinguishes between private contracts between employer

and employees on the one hand, and private contracts on the other, in so far as

the exclusive end plenary power of the Interstate Commerce Comroission  is con-

cerned. Such disregard for legal In-inciples and specific rulings by the Supreme

Court and other Federal courts cannot serve as the basis for a valid decision

) of lhis private Cccmittee.

.
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In attempting to distinguish betT<een Kent v. Civil Aeronautics

Board, supra, and Brotherhood of kcomotive Engineers v. Chicago & North

Western Rail::av  Co., supra, in which the courts of appeals expressly held

the power of the Cil51 Aeronautics Board and the Interstate Commerca

Commission, respectively, to override labor-management  agreements, as part

of their authority to regulate mergers, the Referee hhs resorted to double

distortion of the last sentence of 85(2) (f) of the Interstate Commerce Act,

in addition to the mutilation of %(ll). First, he has ruled that in speci-

fically grantdng  exemption to agreements entered into subsequent to the

enactment of 35(2) (f), the sentence thereby granted equal exemption to the

Washington Agreement, executed prior to such enactment. As any student of
.

0
law, or even of English, should know, the effect was just the opposite. when

Congress specifically confined its grant of exemption to subsequent agreements,

it unquestionably intended a different rule for prior agreements. If it had

intended the exemption to also apply to prior agreements, there would have

been no occasion to mention subsequent agreements - it would have applied to

all agreements. Moreover, under the Refereels interpretation of the exemption

as also applying to’ the Vashington Agreement there would have been little if

any reason for tJe statute to authorize the Commission to prescribe any

employee conditions, since substantially all railroads and substantially all

employee organizations were parties to the Mashington  Agreement. In fact, the

Referee’s interpretation would unquestionably be unacceptable to the organizations

themselves because its obvious effect would be that the Washington Agreement

would take precedence over any conditions the Commission might prescribe under
I

S5(2)  (f)  in every case, nnd thereby always substitute the less generous

comncnentcry  ;Irovisiors of the Agreement for the more generous compensatory
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provision‘s of %(2) (f). Since the exemption of the last sentence of &(2)(f)

thus does not apply to the Whshdngton Agreement, the Referee's attempted

distinction of the Kent case as not involving a statute exempting private

agreements, is seen to be meaningless - these dockets likewise do not

involve an exempted private agreement.

The Referee has compounded his misunderstanding of the last sentence

of the Section by m&construing  it as merely providing for ~~co-existences

between Commission Orders and %(2)(f)  agreements. His construction is legally

erroneous and operationally impractical, particularly 2s related to the

Washington Agreement, the provisions of which conflict with the Co,mmission's

conditions in substantially every respect. The sentence grants an exemption,.

~.,and its legality as well  as its practica1 effect, long recognized by the

Commission, is that agreements coming within its legal limitations supersede

any conflicting set of conditions which the Commission may prescribe. In fact,

where such agreements are trade prior to the CommissionIs  decision, the

Commission frequently refrains from prescribing conditions concerning the

employees covered by such agreements. To say that the conditions prescribed

by the Cornaission  must "co-exist" with Agreements conflicting therewith would

be to permit semantics to produce n nonsensical, chaotic, and self-frustrating

result, It cannot be presumed that the Congress intended such results. One

or the other must take precedence. Tbs only sensible reading of &%(ll)  and

s(2) (f) is that the Cormisslonls  conditions shall be exclusive and plenary

nnd take precedence over all other arrangements for the protection of interests

of the employees affected by an approved unification, except where a specific

i agreement for such protection h,as been entered into by the carriers and enplojrees

subsequent to the enactncnt  of s5(2) (f), in which case such Agreement shall

c I
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take precedence over end supersede the Commission~s  conditions. Thus,

the Referee's attempted distinction of Brotherhood of Locomotive Engineers

on the ground that 'Ino challenge to the last sentence of sf;(2) (f) validating

employee protective egreerents was Involved1 is meaningless - no such

challenge was involved here either.

The decision of the United States Court of Appeals in the latter

case is clearly not only in point, but determinative here. The main problem

before the court tras prhether,  under $s(ll), an Interstate Commerce  Commission

Order  under 35(2) (f) governing adjustment of resulting labor disputes takes

precedence over conflicting provisions in work rules and the Railway Labor

Act, where the Commission*s  order had adopted a stipulated set of conditions

providing for compulsory arbitration. The Court held that the order takes
m

such precedence, on the grounds of: (a) "the plain language of $(ll) con-

ferring exclusive and plenary jurisdiction upon the Interstate Commerce

Co!nmission,11  vrith "no express or implied exception of the provisions of the

Railway Labor Act from the operative provisions of 55(ll)"; (b) the principles

follo;:ed  in the Kent case; (c) the Commissionrs  past exercise, with judicial

approval, of its jurisdiction to settle Labor disputes arising out of mergers

by compulsory arstration;& and (d) the fact that the Supreme Court's decisions

in Brotherhood of Maintenance of 7&y Encloyces  v. United Statssl 366 U. S. 169,

Rail;.:ay Labor mecutivesl  Association v. United States) 339 U. Z5. lh2, and U. S.

v. Lo:,rden,  308 U. S. 225, "afford very substantial supcort for the view that

Congress dntended  the Interstate Commerce Commission to have jurisdiction to

prescribe the method for determining the solution of labor problems  arising

'*Y directly out of approved mergers". The Referee's ruling that the sentence of
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%(2)(f)  takes the instant cases outside the operation of the principles of

that decision is untenable. The decision and the authorities cited therein

clearly support the supremacy of the Commission’s Order over the Washington

Agreement, as to both the explicit provision ousting this Committee from

jurisdiction and the iqlicit provisions superseding the remainder of the

agreement.

It is clear from his decision that the Referee has failed to

understand the basic purpose of the Transportation Act, as expressed in 85

thereof. The Supreme Court of the United States has repeatedly declared

that purpose to be to promote and facilitate railroad unifications which,

like the transaction here involved are found, following public hearings~,  to I
.

be consistent with the public interest. See County of Marin d. United States,
I

356 U.S. 412, 416-17; Brotherhood of Maintenance of Way Employees v. United

States, 366 U. 5. 169, 173. Because of that basic failure and his failure

to recognize the function of §5(11) in the statutory scheme for the

accomplishment of that purpose, the Referee has mistakenly assumed that the

Washington Agreement is the 3 “key which unlocks the rules preventing

transfer and consolidation of work,” and has failed to see that sS(11) is the
-4

master “key,” which expressly unlocks all legal restraints and obstacles to

compliance with the conditions ordered by the Commission, whether found in

other statutes, in the work rules, or in the Washington Agreement itself.

The foregoing errors have caused the Referee to misconceive the

power of the Interstate Commerce Commission, to misconceive his jurisdiction

in direct violation of the Commission’s Order specifically proscribing that

3jurisdiction, end to fril to see that the Copmission’s  prescription of a

conple te, self-contained code of conditions governing benefits for employees
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affected by the approved transaction relieved the parties from compliance

with the entire code of conditions in the Agreement, which conflicts with

the Commission’s code in every essential. Those misconceptions have, in turn,

led him into other serious errors.

As indicated, the Interstate Commerce Commission now has under

consideration, on remand from the United States Supreme Court, tha question

whether 554, 5, and/or 9 of the Washington Agreement shall be included in the

Commission’s conditions. The Referee has erroneously ignored two important

effects of that remand which strongly militate against action of any kind by

this Committee a& particularly any attempt by the Committee to apply 284, 5,

13 or other provisions of the Washington Agreement. In the first place, it

must be remembered that the United States District Court in Railway Labor

~” Executives’ Association v. United States, supra, upheld the Commission’s Order

which had made no express inclusion of any provision of the Washington Agree-

ment until after the expiration of 4 years. The Supreme Court’s express

limitation of the appeal and the remand to 554, 5, and 9 of the Agreement

implicitly negates the inclusion of any other provisions of that Agreement.

The Referee’s attempted application of 556, 7 and 13 of the Agreement thus

squarely confli& with the clear implications of the Federal Court decisions.

Second, and of equal or greater importance, is the Referee’s error

in attempting to apply and enforce 384 and 5 of that Agreement, in the face

of the Supreme Court’s Order to the Co;rmission  to determine whether those

specific Sections shall apply. In Sr*itchmen’s  &ion v. Central of Georgia

Railway, 341 F. 2d 213, 217, involving suits by some of the same organizations

r, against the sa11e carriers, alleging the same violations of 554 and 5 of the

Washington Agreozent as in these dockets, the Court of Appeals for the Fifth
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Circuit held that it would be inappropriate even for that high Federal Court

to act upon the claims in the light of that remand. The Court said: i

“No final disposition can be made of the appeal of Switch-
men’s Union V. Central of Georgia & Southern Railway Co.
because the basis of their attack in the trial court is
the C!ashington  Agreement. **** Since, therefore, the Order
here litigated has been remanded to the Commission for
further consideration it would be inappropriate for this
Court to proceed further in the matter until full effect
has been given to the Supreme Ccurt’s mandate.”

Although noting that these cases had been brought to his attention

and that the carriers had requested him likewise to defer action upon the

organiz+tions’ requests for enforcement of those same sections until the

Interstate Commerce Commission had acted, the Referee has arbitrarily refused

that request, declaring that if the Commission imposes the Sections, a second

ground for his decision would be provided. The carrier members of the

Committee submit that this private Committee, and the Referee acting in its

name, owe the Order of the Supreme Court at least as much respect as does the

United States Court of Appeals. I?oreover, the Referee’s announced reason for

refusing the carriers’ request is as unsound as it is arrogant. Under his

erroneous view that no order of the Commission  can supersede the application of

the Agreement, he has ignored the possibility that the Commission’s Order may

exclude the applzation of 554 and 5. In such event, the Commission’s Order

obviously must prevail under §S(ll) of the Act. Otherwise the statute and

the Orders of the Supreme Court and the Interstate Commerce Commission would

have been rendered futile by the Referee’s decision. Implicit in the Supreme

Court’s remand of the case to the Ccr-nission to decide whether 354 and ‘5 of

the Washington Agreement shall apply to adverse effects upon employees

resulting from the approved  transaction, was the recogxition that under sS(ll)
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of the Act, such decision by the Corcmissian  will be plenary and exclusive,

and will govern whether those sections apply. The Referee’s holding that the

sections aTply  regardless of what the Commission may decide vas a misguided

attempt  at usurpation of non-existent authority.

The Referee cites, as precedents for his assumption of jurisdiction

and attempt to apply the Agreement, his own decision in Docket No. 64 and an

early decision of another Referee in Docket No. 27. Apart from the fact that

neither of those cases involved a Commission order expressly relieving the

Comxcission of jurisdiction - a difference which the Referee has failed to

perceive - the various subsequent decisions of the Federal Courts holding the

law to be contrary to the rule followed in those dockets destroy the validity’

of the latter as precedents. .

As the Referee has indicated, the carriers appeared specially to

contest the Committee’s jurisdiction, in the light of (a) the order of the

Commission specifically removing such jurisdiction, (b) the statute and

numerous Court decisions giving precedence to the Commission orders under 85

of the Act, and, subsequently, (c) the pendency  before the Commission, at the

direction of the Supreme Court, of the question whether 884 or 5 of the

Agreement shall-aLapplicable to the employees in question. As seen, they

specifically requested the Corcmittee  to defer all detersinations of fact until

the questions of jurisdiction and of the applicability of 854 and 5 of the

Agreenent had been settled. When the Referee announced his tentative purported

decision on the merits, as well as on jurisdiction, the carriers, without

abandoning their position on jurisdiction or on the applicability of those

/
sections, alleged, and subnitted proof in the form of representative examples,

that the “evidence” upm which the organizations’ claims were exclusively based

inherently failed to sqport  the inferences rhich the Referee had tentnti\,ely

. I
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proposed to make from it. The carriers offered to present the complete facts

to show the factual invalidity of the claims submitted by the organizations,

and specifically requested a hearing on the facts for that purpose. The

Referee, notwithstanding his protestations that default judgments are alien

to the arbitration process, arbitrarily restricted the areas In which the

carriers might even make written objections to his tentative decision, and

denied their request for a hearing, on the grounds that they had had opportunity

to present the facts at the time of their initial contest of the jurisdiction.

One of the many advantages of the arbitration process 1s that its

informality and flexibility facilitate the ascertainment of all the pertinent

facts, as compared with more formal procedures. But no procedural

technicality must be permitted to prevent its getting at all the facts, To

deprive any party of a requested opportunity to present material facts not

theretofore made available to the Committee, on the hypertechnlcal procedural

ground that it had failed to present such facts while making its bona fide- -

contest of the jurisdiction on bases such as were here advanced, Is to abuse

the arbitration process and destroy its efficiency. In taking such action in

these cases, the Referee has deprived the carriers of a fair hearing and the

Committee  of the-acts necessary to fair decision on the merits, wholly apart

from its lack of jurisdiction,

One of the cases (Docket No. 140) involves still another instance

where the Referee has disregarded the language of the Agreement, as well as the

decision of the Interstate Commerce Carmission, in favor of what he thought they

should have provided - namely, protection for employees of a carrier not

Involved in any “coordination,” as defined in the Agreement.

.
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-Three prior decisions (Docket Nos. 51, 47, and 59 - the 1st named

by the sane Referee) had held that the Agreement does not cover employees of

a railroad from which inrk is withdrawn  by a second railroad and transferred

to a third railroad. In Rocket No. 140. the Referee has now refused to follow

those precedents, on the ground of decisions of two District Courts that

Section 5(2)(f) applies under certain circumstances to employees of a non-

participating railroad from which work 1s withdrawn.

His decision cannot stand. Section 5(2)(f) covers all “results” of

a merger transaction. Tha Agreement, on the other hand, expressly limits Its

coverage to “coordinations,” which 52(a) defines as “joint action by two or

more carriers whereby they unify Atc.7 their separate railroad facilities or- - -

any of the operations or services previously performed by them through such
.+

separate facilities” (emphasis supplied). No such “coordination” took place,

Moreover, the employees allegedly affected were not employees of a “carrier

involved” within the definition of 56(a) of the Agreement or a “carrier

participating in a . . , coordination” within the meaning of 87(a). The

Referee also has overlooked entirely tvo other facts which were called to his

attention, and which conclusively destroy his ruling. First, the Interstate

Commerce ConmIss%  expressly held with respect to the transaction relating

to these dockets that in circumstances precisely similar to those presented in

this Docket, even !%(2)(f) did not cover such employees. Southern Railvlay

Company - Control - Central of Georgia RailTray Company, 317 I. C. C. 557,

X7-568. Second, on judicial review that ruling was specifically upheld by

the same Federal Court which had decided the earlier case relied upon by the

j’ Re feree , on the ground that the same construction placed upon its prior

decision by the present Referee was untenable. Railway Labor Executives’-

. I



J - 33 -

AssociatlDn Y. United States (D. C. E. D. Va. 1964) 226 F. Supp. 521, 525.-

The following language of the Court in disposing of that question was equally

applicable in this docket:

“m Frisco’s  Birmingham yard is manned by Frisco employees
whose seniority rosters and interchangeable assignments are
intermingled with other Frisco employees whose duties have
nothing to do with the yard operation. Central’s lrithdrawal
from Frisco’s  Birmingham yard may have been an economical loss
to Frisco and some of Frisco’s  employees may have been affected
as a result thereof, but the withdrawal does not sufficiently
touch the transaction here under discussion to warrant 5(2)(f)
protection. Further, it could have been unilaterally accomplish-
ed at any time on six months’ notice independent of Commission
approval. ”

The Referee’s decisions in these dockets have mutilated the specific

limitations in the Agreement, have recklessly abandoned precedent, have mis-

aDplied judical decisions dealing with wholly different factual situations,

a and have disregarded the Commission and judicial decisions which destroy,

both legally and factually, the precedents upon which he has relied. His

irresponsible handling of Docket DOS. 140, 141 and 142 threaten the efficacy

of the Committee. They cannot stand.

_______-_--_---__-__________

The Carrier Members of the Section 13 Committee for reasons of which

the r;bove  disc&on is illustrative hereby record their dissent to Awards

103; 106; 108; 115, 121; 122; 125; 127; 128; 129; 131; 133; 135; 137; 138; 139;

140; 141, and 142.

December 16, 1966

3
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T H E  OHIO STATE UNIVERSITY
COLLEGE OF LAW'

,639 NORrN IiIGH STREET
COLUXBUS,  OHIO 4S210

J a n u a r y  9 ,  1967 .:
.

xr. v. S. Q.c~lll, Chalroan
Car r i e r Xecbers
ROOZI  474, ‘ 5 1 7  Yest Adacs S t r e e t
Chlcaso,  I l l i n o i s  6 0 6 0 6

.

--~~--

. .
M r .  0. 3:. Leicbty,  Cbalrcan
Ecployee !<ezbars I3360 ilndeL1 Boulevard
S t .  L o u l s ,  Xlssourl

;

I  h a v e  r e c e i v e d  the. Ca?rle? I’ezbers’  G e n e r a l  Dissent.  I
d o  n o t  deea it ezgrogriete t o  res?ocd in a n y  d e t a i l . The
Referee  wtio bandled t h e  essi5:~~ert  b e f o r e  clne zay aroperly
have decided otherwise in  viei; of the seceral  brevity of his
op in ions . ::y long ad detallas o?lnions, rqhich seesed 2?3ro-
p r l a t e  t o  ibe len$$h e n d  cozslexlty oftthe pzrtles’  arguoents
and our q utual discussions,

-T thetiselves.
‘I ao coctent t o  have s p e a k  f o r

Eo;:ever t a  few observatioca  d o  seeil apsroprlate.

I  will never  understand ‘by what warra:zt  a  garty t o  a
dls.?ute res2rds hlOself 2 3  f7ee to oake a b u s i v e  cozzents xbefi

the p r o v o c a t i o n  to do 3 0  I s that h e  f a i l e d  t o  b e  oersuaslve.
T h e  oatter i s  all the zo?e  unintelligible i n  t h l s  settins,

because  tbe  cases  k:e?e ~~icste~ci~~ly considered ahd t h e  arzu-
Dents o f t h e  sartles xere b2ard a t g r e e t  IenSth and  repea ted ly ,
b o t h  o r a l l y  a s d  i n  x~itlnz, 33 a 3  t o  i n s u r e  t h a t  t h e  p a r t i e s

h a d  ecple oF>or>t::n!.ty  .to 2r232zt t?elr vlev:s ahd t h a t  I b a d
ample op?ortunltg to  uncerst an6 their p o s i t i o n s  ,fullg. The
Cooelttee’s  2rocsdure i n s u r e d  t h a t  a l l  zestier3 kad tlce n o t
o n l y  t o  arue i n i t i a l l y 2ut a l s o  t o  addyes  tbecselves  to,
the, grooqz-d  decislohs and awards.

It shoulj be n o t e d  t?et the Dissezt’s  descriptiona O f  t h e
d e c i s i o n s  is cot a l w a y s  acc:ra,te  a25 o n  occasio::  is iscm;Ilete -
for exeo?le  the incoz;~leta q2ct;:io:: O u t  of2con’-:ext  O f  a
passage  f’202  :asje 7 o f  53z:cet 1Gi.

f
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ona OOZClent which lndlcete$‘2~y  lapse on ny part (the first
f u l l  pa2a~raph  o n  pese  1 9 ) . ht. the point was a very ;Ilnor
o n e ;  t h e  z.“auzect  t0 Which it Wes  e d d r e s s e d  ;fas the Czprler
atteclot  t o  rmd hit0 t h e  gotectlve a~reepent u s e  o f  the
word “21s~iacec;ent”  Arhe nennlnS o f  t h e  SUB tern in its
r u l e s  e~reei3mt. The conoiusloh t h a t  t h e  r u l e s  aaree,:ent
p r o v i s i o n  1s midFessed t o  8  ?robiezl  dlffe?ent frocl that ln-
valved in coordlnntions  rezsjlns v a l i d . ?or 3oco r e a s o n ,

. Carrier rowesentetlves  did not point out the mistake when
t h e  d r a f t beclslon  Was befora tbe Comlttee f o r  oonnoct.

Perk;79 it 1s pertlhent t o  n o t e  t h a t  e.fter I  grasented
oy t e n t a t i v e  vlexs t o  t h e  Csmlttee,  t h e  v e r y  views d e s c a n t e d
upon in the Dissent , bo th  0r:anlzatlons and  Cer r l e r s  req’uested
m e  t o  oa!ce e ruilnS in Docltet  Xmber 119 titilch o t h e r w l s a  1rer.t
beyond cy z.utb3?lty as ?.ef'erce. A?SO it s h o u i d  b e  oade clea?
t h a t  fer frtm ‘il::ltisS t h e  Czrrieys’ og?ortunltles t o  b e
hea rd  in the  Southern  cases, I  lhltlzted the ‘request  for

- co.mer,ts and evidanoe to ‘be subnltted by the ebsent  Carriers
abd provided ?:eeks of tlGe for  tkeii- s~~h!lsslon  and ,  indeed ,
made edditlonal re$;uests 2nd effor de? 2ddltlocal o p p o r t u n i t i e s
‘ f o r  the Czrrls;-s  t o  subzlt cements and  ev idence . On the
b a s i s  o f  so-e o f t h e  e v l d e c c e  su’bmltted la reo?orrse  t o  r;y.
lnvltztlon I  ruioc! in f a v o r  o f  t h e  C a r r i e r s  o n  soae i s s u e s .
li’here t h e  r e c o r d  rras inadequa te  to  make a  deterolnation  a t
t h i s  juzzture,  ~~~tlcui.~~ i s s u e s  wene left ogen f o r  f u r t h e r
proceedings  (if the gzrtles c a n n o t  s e t t l e  ttiez).

The broad scale  attec!r upon many of  the decisiona
o b s c u r e s  t h e  feet t h a t  t h e  r,ajor i s s u e  c o n t e s t e d  wltbln t h e
Coznnlttee, x’hich consumed a ven-4: large p a r t  o f  o u r  tine End
a t t e n t i o n ,  t:as t h e  “ e x t r a  i s s u e to which the 33 ?ase Dissent
zllocites n o t  q u i t e  One ‘;a:e. T h i s  1s n o t  t o  c a i i  ~lnto
question tke zeuulness of Carrier rearesentatlves'I dlse.>-
polntxent lr. not xpevaliir,z o n  mny o f  t h e  o t h e r  20111ts dls-
c u s s e d  i n  t h e  Dlsie2t. 32; lt shows how post-award controvergy
may, faj.& ,to nesezbie the  ac tua l  dls3ute and  de l ibe ra t ions
preced ing  the  award. .

b:ay 1 t&e this’ o c c a s i o n  t o  wish y o u  .end y o u r  OOllQ~~:-e~
a happy neil yes..-.

\

co: xatiorla1 :.:edlctlon  3ozrd
,~

.
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Subject:

File 4G9-2-11

Washington Job Protection Agrcenent  -
Awards - Section 13 Comittce

Circular No. 49-69

July 7, 1969

ALL RAILROAD GI;NCRAL  C:KI?XEN

Dear Sirs and Brothers:

On June 12 Referee Dolnick handed dam decisions in the
following dockets which he had heard on April 29 and 30:

Docket
X0.

149 6 150

155

157
.pr

159 6 160

1.63

165

Parties

Brotherhood of Railroad Trainmen
VS.

Erie Lackarranna Railroad Company

Brotherhood of Loconotiv&'~Fircuen
and Engincr;en

YS.
Erie Lackawanna Railroad Company

The Railroad Yardnasters of America
vs.

Erie Lackawama  Railroad Conpany

Railroad Yardzastcrs of herica
VS.

Erie Lackawm~a  Railroad Co.

Switchxn's Union of I:orth  hnerica
VS.

Submitted
by cm

Union S-lo-65

Union S-18-65

Union l-6-67

Union 3-14-67

Union 9-14-67

Southern Pacific Coxpzay  and Chicago,
Rock Island 2nd Pacifj.c Railrray  Co.

Brotherhood of Eailrozd Traimxn
VT. .

Ul-iiOll 3-S-68

St. Louis-Scn  i‘rzncisco  Xnilro.7.d  Co.
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For your infomation and records, I an enclosing  a copy of
Referee Dolnick's  decisions in these ccres. Yoti will note that the
Carrier representatives wrote a dissmt in comection  with Docket
No. 163.

Sincerely and fraternally,

International President

cc: Grand Loc!ze Officers
Regional h District Representatives
OrgxWz.crs

I
. .

. __... _ .~


