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DOCKET 1N0. 145 --- Disnute pending,

Southern Pacific Company (T&L Lines) )
St. Louis Southuestern Nailuvay )
)
VS. ) Parties to the Dispute
)
The Order of Railroad Telegraphers );
QUESTION
1. When a cocordinaticn of servicessand facilities at a terminal IS made
under the tcras of the Agrcement of liay, 1936, Washington, D.C., which involves
a transfer of tclegraph sevvices frem a yard office to z joint telegraph office,

Vi

does The Ordevr of Railrcad Telegraphers have right to reguire that yard office
clerical wors now assigned to such telegraph force located in the yard office be
transferred with the telegraph service and bc handled by telegraph forces in the

joint telegraph office?

2. Does The Order of Railroad Telegrxphers have right to require an in-
crease in wage rates when a coordination is made?

3. If the answers to Questions 1 and 2 are negative, does the assignment
of force proposed by the Carriers constitute a proper selection of forces to per-
mit Carriers to proceed with thz coordination?

DECISION:

Dispute pending.

DOCKET X0, 146 - - - Decision by Referee Bernstein
Brotherhocd of Locomotive Engineers )
ea VS g Parties to the Dispute
Erie -Lackavanna Railroad Company g
QUESTION:
"Claim of ftw York Division Engineer ¥W. R. Van Sickle for the loss of earn-
ings during thez month Of Februavy 1254 account of being adversely affccted as 2

result of the merger of the Erie Railrcad Company and the Delaware, Lackawanna
and ¥estern Railroad Company.’

FITDINGS:

This controversy is moverned Ly an loplementing Agreeneat dated Februeary 7,
1961, which in Avticle %IV, sursuant to ICC Finance Docket No. 20707, adopts Sec-
tion 6(¢) of tha Washiagton JAavceannt as modificd by the New Orlecans Conditions.

v - 238 - - )
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The latter impcrts Sactizon £ of the Oklsliema Cormdiricrs, All three provisions
add up to tha samz thing.

The Implemznting Agreszient provided for ths zllocation cf work between former
Erie and Lackavanna m2n cn a pareentaze of milesgs bas1s At the time of coordi-
nation, Claiman=z, formarly an Eriz mac, wz3 z Fireran werking out of Port Jervis.
In May 1961 hz bzczme an extra “ng*n-n»— on ths Hobskap district. Due to the cerger,
substantial amcunts of treifisc hanled prior to the merger cn che Scranton district
of the formar Lackawanne ware diverted ¢ the {ermar Nzw York Divisien. This led
10 increased work cpportunitles for Hobokan-hzsed Engirmazrs. Dee to a general in-
crease in trzffic Scranten-3a3:d Enzlsecrs fourd it unnacesszary tO werk out of
Hoboken iNn ordzr to werk full time cvr bzttzr. &3 2 conzejuance Hobokan-based em
ployees workad in cscei.5 of thz milzzze callzd for by the allccacieon provision Of
the Implemanting Agzrsewaat. The Carriar artzmptad s2veral :times to effectuate the
allocation prevision by having Scranton me a to take their agreed
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share of the weik ~ but they lecksd thz inceative to do so, Finally in 1864 it was
Lz

agreed to rearrang:z the Uor* te znaklz the £o zkzwanna rosterman to catch up
on the mileaga du? them. This led to a ctange in assigamznt for Claimant for which
this claim is madz. Hiz claim fnr Februzry 198, IS bzased Lpsn lewer compensation

£ r

i
as compared with tre 12 months workaed prior to tha

The Carrier argue; th he diminishsd earnings are not attributable to the
coordinaticn but stem Frcr: Targer-causaﬁ inflated earnings in the post-merger test
period. The Organization ziser®s that the r tiea in cempensacion clearly stenms
from an application Of thz mevger agrezment and hence eligibility for a displace-

ment allowence IS z2lear.

risuczble to the application

.ich are an index of adverse

m R T contamwplated by the Agree~

araings, If ccmputad in tke usual fashion, were

e 3 i 3 ic to the New York divisicn, a

r. Hence, unzil February 1964 the Claimant’s earn-
[< v dr ‘.:p was not z result of the

Section 1 cf the Washington Agree-

lie

effect--are not ~tn~1 ul.a*“ﬂ te th
ment. The Clazirant's test pari:
subs tantially augmen;ed by the di
change mads pessitle by the me
ings were enhanced by ths margar.
merger vis-a-vis the pre-ccordinacizn
ment makes ic quite clear that ths ¥Was
adverse effzctsmof coordinstisns; Sect citly requires that the em-
ployee’s worsened pasitiosn ke "2 rasult ¢f such ceordinaticn.” That purpose must
be observed and read along with othar pravizicas Of the Agreement. A similar pur-
pose informs Section & of the Qklahemz Conditic

T2nt was meant to cushion the

As I noted in Docket No. 62:

In the normal znd usuzl case, applying the formula of Section 6(c) will
show whether an emplcyse is 'in 2 wecrsz positicn with reapecc to com-
pensaticn.” In cthar words, if an cyea dzcps balow the ‘average
compensation' (a2ll ezsnings) fac 2 d equal to or less than the

aris
"averagz monthly tiza paid for” he rakes cut a prima facle case that
fora the ccordination. Because of
1
(Wl

¢

ke i3 in a werse posicion thin he 2

the many variables--ntw sebs 2 1512 differences in size of
work f{orvce, probable differences ~o cf work, and a host of
other factovs == th2 dvecp in ove nsation is inferentially
caused by rthe coordinatiocn. '



. The inferaznce is rebetrablz., Secticn $la} is qaita explicit that the
“worse {ned) pos i=ion” must b2 "as & result of suck esordination.” 1If
it can be shown that rrc differsncs in "compensizion' 15 due to some
cause unralared to the cpordination, =he aliswanc: would not be due,
For this rzzsoa clearly demonstrable azncrmslitizs in the test period
which are atsent zfter ths csordinaticn would nagat2 the coordination
as the causative factor, Here it was dus to the preossect of the co-
ordination and the Carrizrs undsrstzndable desire not te hire nzw em-
ployess beferz the ceordinatizn. Whare svch 2 clear showing of
abnormal earnings i3 wade, che prize faciz shewing is overcome. There
may be corplicated situzcicos in which cha lower compensation is the

esult of boch an abnecwmal situsticn taforz z coordination and the co-
ordinaticn itself It is sufficiant for 3ection 5(i) to shew that any
part of the decresase 1a compznsaticn i3 czusad by th2 cscrdination for
an empleyse to qualify fer the full dirfzrence between the test period
average and actual ccmpzrsacion und2y the formela.

The Unions agrze that Section 6f{c¢c) przwidzz an z2lemant Iin determining worsened
positions, but thzy cbiect t0 msking the tas:t rzbuttable znd subjzet to a showing
that other elements 'in fzct czuszd the drcp in ezrnings. The Carriers object to
employing Section 5i¢} in this fashion but zpareve thz rejaction of claims where a
shewing IS made that test pericd sarailnzs wers a“normally high due to coordination.
While | am cpzn t0 persuasien that a forrar ruoling of minz was mistaken, neither
side has shewn me a more satisfactsry intzxgrataticn. Fencz | adherz to the anal-
ysSis ecployed in Deckat No. 52. In zpglyinz i:, I ccncelude that Claimant's dinin-
ished earnings wave not the advzrsz rescls of tha 2ozedination but were due to
enhancecent of ezrnings causzed bty the ccc-rdinztiza which did net persist - a quite
different thing.

DECISIOS:

Claimant W. P.. VYan Sickle is not entitlad ts a displzcement allowancs because
his reduced co;..pensat:.cn in February 1922 wz2s nct 2 “result of the coordination”
within the ceaning of Secticn 6{a) of the Washingten Agrzement or as contemplated

by Section & of the Oklahcma Conditieons.
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GRAND LODGE

BRrOTHERIOOD OF RAILWAY AND STEAMSHIP CLERKS,
' FREIGHT HANDLIRS, EXPRESS AND STATION EMPLOYES
BROTHERIIOOD OF RAILWAY CLERKS BUILDING
CINCINNATL, OHIO 33102

File 468-2-11

- C. L DENNIS Subject: Washington Job Protection Agreement

GRAND PRESIDENT Decisions - Section 13 Committee

e Circular No. 14-67

January 26, 1957

ALL RAIILROAD GENERAL CHAIRNEY
IN TEE UNITED STATES

Dear Sirs and Brothers:

With my August 4, 1566 Circular Yo, 82-66, | furnished you with
the Findings and Decisions of Referee Merton C. Bernstein in the docket
of Section 13 Committee cases he had under consideration. On December
16, 1966, the Carrier leribers parties to the Section 13 Cczmittee issued
a-general dissent to Referee Bernstein’s decisions. On January 9, 1967,
Referee Bernstein responded to the Carrier Fembers' dissent. Copies of .
both are enclosed.

™ The Carrier Hemberst dissent is extremely provocative and
abusive. In my judgment, it generates more heat than 1light and con-
tributes not to a better understanding of the Washington Agreement and
Section 13 Committee decisions but just the reverse - confusion and chaos.

Carrier's coxments with respect to the interworkings of labor
agreements and Federal statute have never been upheld either in arbitration
or courts of law. Their ccmnents with respect to Interstate Commerce
Commission protective conditions affecting Washington Agreement pro-
tection fail to take into consideratien that the I.C.C. itself has clearly
stated on several occasions that i+ was never intended that conditions
prescribed urder Section 5(2)(f) of the Transportation Act were to annul
or nullify labor contracts such as the Washington Agreement.

Many other comments could be made with respect tc the Carrier
Members’ 3%1 page vituperative essay. but suffice it to state that the
dissent should not in any manner influence the enforcement of the wards
or the applicaticn of the agreement. Presently the Labor Iembers of the
Section 13 Cormistee are considering the preparation of a response to the
dissent. In the event we decide to publish a response, I will furnish
you with a ccpy.

Sincerely and fraternal 1‘3},

- EX A i)

Grand President

ee - Grand 1odpe OFficurs
A1l ott:or Cemeral Chairmen (As inforration)
Repicnrl % Jistrict Representacives

- B T N S-S
Orocnleery & Lacitares



SECTION 13 CCMIITTEZS
AGREEMENT OF MAY, 1936, wasHINGTON, D. C.
(’3 (WASHINGTCN JOB FROTECTION AGREEMENT)

General Dissent of Carrier ilembers
to Referee Decisions _ated July 22, 1966

The Referee in this docket of cases has made awards which result in so
distorting and mutilating the Washington Job Protection Agreement that the carrier
representatives feel it is necessary to file a general dissent thereto, UWhile
dissents could very well be filed in connection with other mistakes the Referee
made, we are limiting cir comments to some of the glarirg errors in the reasoning
upon which the Referee based his erroneous awards.

The Washington Job Protection Agreement was executed over 30 years ago
by practical railroad men, and in large measure has been interpreted and applied
by the-parties with only a limited area of dispute requiring decision by the
Section 13 Committee. The Referee in this docket of cases has now seen fit to

™ change in numerous basic respects the interpretations and applications followed
by the parties over the years in the face of the obviously clear language used in
the Agreement.

As will be pointed out below, these awards in many instances ignore the
clear and unambiguous language of the Agreement between the parties, disregard
the surrounding curcumsfances at the time the Agreement was made, and do violence
to the intent and purpose of the Agreement. In other instances they disregard,
distort and viclete beyond recognition, the plain language of the Interstate
Cormerce Act and the decisicns of the Federal Courts and the Interstate Commerce
Commission which defined the impact of that Act upon the Agreement. In some of
hir decisions, the Referee has also exceeded the authority and jurisdiction of
tnc Section 13 Committee and in others has ruled on questions not submitted to
hir for decision, so that he is guilty of gross error perhaps resulting from an
inability to understand railrecad labor agreements or the statutes and decisions
subordinating tnem to the Interstate Cormmerce Act, and to make impartial determin-

ctions uithin the clear intent Of cuch agreements, statutes and decisions.
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The shortcoming of the Referee in the decisions in this docket of
cases can be illustrated in four categories, each of which are discussed

below:

I. Decisions Involving Section 6 of the Agreement

Section 6 of the Agreement provides benefits for “displacedt
employees. This “displacement zllewance” is to be equal to the difference
between an employee’'s compensation, month by month, following the date of his
displacement, and his average monthly compensation for the twelve months pre-
ceding his displacement; an adjustment is made for any month in which he works
more hours than his pre-displacement average. (Section 6(c)). To be eligible
for such an allowance, an employee must meet four requirements set forth in
Section 6(a). These four requirements are listed below, together with the
manner in which the Referee has ignored or distorted them in his decisions in
various cases in his assignment.

1. Anenployece must be “continued in service.” In Docket 127 the

Referee brushed aside the first requirement. That case involved 10 employees

who were not continued in service, but who lost their positions (wherefore

they came under the provisions of Section 7) and were furloughed but “performed
extra work as it became available." The Referee nevertheless ruled that they
vere “eligible fo7 Section 6 benefits.”

2.  An employee must be "placed * % in a worse position with respect

to compensation and rules governing wsriking conditions than he occupied at the

ime cf such ccerdinaticn." (Sectica 2(c) defines "time of coordination” as

ihe date in the period following a coordination "when that employee is first

adversely affected zs a result of such ceoordination.") The second requirement

- a shouing that the employee has teen plzced In a worse position with respect

fda
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tecompensation - necessitates merely a showing that the employee has been
displaced to a job with a lover rate of pay or fewer hours, or both, or
that while he has not u~en displaced the earnings opportunities of his own
job have been reduced. If this situation exists it may readily be
demonstrated, and as the Referee was informed the common procedures for
applying the Washingtoan Job Protection Agreement require a claimant employee
to make such a showing (see point 3 below).a" However, the Referee has
ruled that no such simple showing is needed. In several dockets he has
compared the employee’s post-coordination compensation in a single month with
his average monthly pre-coordination compensation, and used this
comparison as the test of requirement !o. 2. By that test any employee can
establish eligibility, even if there has been no change in his job, his work,
his hours, orhis rate of pay.

For example, in TIocket 131 the claimant’s post-coordination position
was at least substantially identical with his pre-coordination position as to
shift worked, rate of pay, number of hours worked, duties, and rules governing
working conditions. Heiever, the referee ruled that the claimant is “entitled
to a displacement allowance for any month in which his post-coordination
earnings did fall below his test period average after September 1, 1962 because
his work was chag;géd In -an admitted coordination; the lowered earnings would
constitute a worsened position in regard to compensation.” HNo claim or shoving
had been made that claimant had been adversely affected, and no "test period”

was or could have been determined. o claim or shoving had been made that the

clzirant had been '"placed in a worse position with respect to compensation

a Onriy tne occurrence of such a displacement can identify the "time of

coordiraticn” for the individual crilcyee; that date when he is first )
adversely aifected, and noct the effective date of a coordination, determines
nis "test period" under Section 6(C).
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G or rules" than he had occupied earlier. The effect of the decision accordingly

is that the Referee’'s test of worsening is the post-coordination compensatica
for any month compared with the averase monthly pre-coordination compensation.
Thus the Referee in effect holds that in every February, and every other

month containing fewer working days or hours than the average number of working
b
days or hours- in the tuelve-month period preceding the coordination, claimant
c
was in "a worsened position in regard to compensation.“- The workings of the

1o

in month ceantains the same number of working daysor hours as the averaze number
of working days or hours in a twelve-ronth period, under current generaily
applicable schedules. Zzcr example, on the basis of five-day work week with
eight holidays pzr year the average ncath includes 168-2/3 work hours. 4n actual
month of 20 work days amounts to 160 hours, 21 work days amount to 168 hours, 22
work days to 176 hours, 23 work days to 184 hours, etc. Thus, even without being
affected in any way by a ccordination or any other changes, an hourly or daily
rated employee who continues working the same hours and days will find certzin
months in which his hours vorked, and therefore his compeasation, are less than
their twelve-month average. In each of the remaining months the number of hours
worked is greater than the average, and in those months the hourly or daily
rated employee would make up in earnings the deficit from the short months. 1t
in these longer months, if a monthly-rated employee is under consideration the
formula in Section 6(¢} would require additional pay because more hours are
worked for the same compensation. Thus if the formula in Section 6(c) is used
as -the test of Worsened position," even if there is no change in rate paid or
hours worked a make-uvp zllcwance would be required for some employees every mcaih;
for hourly and daily rated employees in the shorter-than-average months and for
monthly rated employees in the longer. Section 6(c) by its terms sets up the
“displacement ailowance™ which is to be paid if the employee is eligible therefor;
it is inappropriate for use as a test to determine whether the allowance is pay-
able, and was not so intended.

The carrier members made clear to the Referee that if it had been determined that
an employee had been placed in a worse position with respect to compensation and
he had otherwisé qualified under Section 6(a), the dispiacement allowance payzblz
under Section 6{c) would inevitably result in increasing his compensation during
the protected period over his compensation during the test period, because Section
6(c) makes no provision for offsetting the long months against short ones; they
stated that they did not take issue with this effect of the operation of Sectica
6(c) as a rermedy for the employee wio had been found to be in worse position and
otherwise eiizivle for a displacerent allowance. They made clear that their
objection ranspecifically to the uce of tne Section 6(c) formula as the test ¢f
worsened position with respsct to ccmp2asation rather than solely (as the zgrze-
rent provides) as the rermedy for such worsened position. They made clear that
their objection ran to situations in which the terms of the ‘ashington Job pro-
tection izrecenent had not been modified by an implementing agreement; in Locxet
62, to unich Tne Referze hzsmany tines referred, the Referee’s ruling ray have
been defensible IN the 1ight of certain modifications which in that case had

been rade vy the inmplerenting agreement.
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calendar alone are such thatthis test is invalid, but for other
reasons as well (details of which would unduly burden this statement) an
employee may be in even a better position with respect to compensation and
yet have impaired earnings in some months. In a number of cases in addition
to Docket 131 the Referee has used the same erroneous approach to determine
whether an employee had been “adversely affected” or “placed in a worse
position with respect to corpensation': Dockets 103, 115, 121, 137, and
especially 138 (as to waich see note (d) below).

3s Such placement in a worse position must have been fas a result

of such’ coordination.” The Referee has observed the third requirement, but
his distortion of the sesccnd requirement has resulted in a distortion of the
third as well. In Docket 108 he refers to his "ruling {see Docket No. 103)
that there must be a showing that the lowered earnings are due to the
coordination.” Perhaps more accurately, in Docket 121, referring to his
earlier decision in Docket 62, he words it this way: "unless the carrier
makes an affirmative showing that the diminished compensation stems from a
cause other than the coordination.” The Referee has thus set up his own
comparison-of-compensation test not called for by the Agreement, and

has imposed on #ee railroads the burden of overcoming it. A number of cases
before him clearly demenstrate that it is readily possible for a claimant to
show, by such independent evidence as displacement from one job to another
resulting from coordinz:icn, or loss of work pertinent to a position as result
of a coordinaticn, that he has been placed in a worse position as result Of
the coordination: see Tocket 105, in which such a showing was made (or so

the Feferee ruled), and Locket 138 in which the parties had agreed that such
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a showing should be made as part of a claim.” Section 6(a) does not relieve
an employee, seeking to establish eligibility for the protection afforded

through Section 6(c), ‘to show (at least in a prima facie way) that his having
been placed in a worse position with respect to compensation was as a result
of the coordination, and there is no basis for making that factor an assump-
tion in every case and imposing on the railroads the burden of disproving it.

Lo An emnloyee must be “unable in the normal exercise of his

seniority rights! and without making "a change in residence” "to obtain a

position producing compensation equal to or exceeding the compensation of the

position held by him at the time of the particular coordination.” The

Referee’s treatment of the fourth requirement is doubly indefensible. In a |
single decision he appears to wipe it out of the agreement, but makes clear
that if left in the agreement so far as he is concerned it is meaningless.

(@) In Docket 121 claimants were assigned to positions following

the coordination which carried the same rates and hours as their

pre-coordination positions. No other work (overtime or the like)

was in any cay involved in those positions either before or after

the coordination. Admittedly, following the coordination (but for

reasons only tenuously related to it) they had less opportunity

i

for work on higher-rated positions for which they were in line by

virtue of seniority. The carrier members pointed to this fourth

d In Locket 13¢ the Referee went to extraordinary lengths to negate this require-

~ ment., The claimant in that case had enjoyed an increase in his rate of pay and
his compensation, except of course for one or tuo short months which contained
fewer than the average number of workicz hours. He lost no collateral job
opportunities and could not possibly have been held to have been "placed in a
worse position with resrect to compensaticn,” The Referee nevertheless held

~that "in order to deter;ire -hether he is adversely affected the employee con-

tinued INn service must keow his test period earnings,” and as such earning; had
rot been furnished it was not necessary for him to prove that he had been placed
INn a worse position with respect to compensaticn as a result of the coordination.



requirement - that to be eligible for a displacement allowance an
employee must be “unable in the normal exercise of his seniority
rights * * to obtain a vosition producing compensation equal to or
exceeding the compensation of the position held by hiam at the time
of the particular coordination.,” In his printed decision, the
Referee refers to this as "a more subtle argument” and an "ineenious
reading [which] seeks to overcome the basic guarantee set forth in
Section 6.” There was nothing subtle either about the arzument or
-asbout the language of Section €(a); the ingenuity lies on the part
of the Referee in reading it out of that section - and in reading
into the section a “basic guarantee” for those who do not meet its
requirements.

Even more indefensible is the Referee’s action in closing
his eyes to this requirement in Docket 138, in which an emplovee
after the coordination enjoyed a lob at-a higher rate of pay and
full hours and work opportunities.

(b) Having thus disparaged this fourth requirement, the Referee
proceeds_&g"emasculate it by holding, in effect, that any and all

compensation to an employee is “compensation of the position. '

First he refers-to his holding in Pocket 62, thich the carrier
members made clear they accepted in the context of that docket:
“compensation of the position” is not necessarily limited to the
product of the rate of pay of the vesiticon tines its assigned hours,
but may include pay for other work involved with the positfon.

Specifically he there stated:
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“Certain jobs normally involve overtime, e.g. for a

sixth day's work when an unassigned employee is not

availatle for usual and recurrent, or at least frequent

overtime on given days. Such overtime at premium pay is

desired and considered 2 perquisite of the position.”
¥ow the Referee goes further and holds that not only work which is
"a perquisite of the position," but also work which is the fruit of
an employee 's seniority, may be considered “compensation of the
position”

*In Docket Mo, 62 the illustration (and it was only an

illustration, not a limiting holding) was of overtire

on the same position, Eut it is also commonplace for

positicn holders to ottain extra work either in the same

or a related classification (e.g. as here where

Telegraphers also qualify as Dispatchers and work in

both classifications) ,"
The carrier members of the Section 13 Committee pointed out that they
did not regard the “illustration” in Docket 62 as "only an illustration,
not alimiting holding”; it was the specific situation involved in that
docket, and they made this clear to the Referee.
The language above, quoted from Docket 121, that position holders"obtain
extra work either in the same or 2 related classification,” simply
cannot be reconciled with the words “compensation of the position held
by him" in Section 6(a).

o
The Referee also ignored or distorted other provisions of

Section 6 of the Agreement as follows:

1. Adverse effect resuttinz from other causes. In several

dockets the Referee ruled that in applying Section &{c) that it is not
proper to take account of conditions not related to the coordination
which, after the erployee's eligibility for a displacement allowance
had been established, served further to reduce ‘his compensation.

1ile Section 6 (C) does not make specific provision



-9~
for reduction of a displacement allowance to take account of such matters
as subsequent sharp or temporary declines in traffic, Section 1 does so, and
the decision of the Section 13 Committee in Docket 17 specifically sactioned
it, a decision rade without a referee. The effect of the decision in Docket
17 was explained to the Referee, not oxnly orally but in writing, but he has
pretended an inability to understand it. The Referee s action in Dockets 125,
129 and 139 overruled the longstanding precedent in Docket 17 in this respect
and distorted the intent of the parties to the Agreement.

2. Protection not to exceed five years. Section 6(a) contains

other language which was placed in issue before the Referee but disregarded
in his decisions. The protected period as defined in Section 6(a) is "a
period not exceeding five years following the effective date of such coordi-
nation.” Docket 133 involved the words "not exceeding” in that phrase. The
procedure follewed in deciding that docket was extraordinary, to say the
least. The Referee first indicated to the Committece he would decide in that
case that the protected period was a certain period less ‘than five years;
later he reversed himself on the basis of a presentation made in an entirely
different proceeding in which the carrier members of the Section 13 Committee
had no parth The issue was reargued in an executive session of the Section
13 Committee, and the &arrier members explained their reasoning and their
vievs as to the a‘pplicability of the "not exceeding” language, but the extert
to wkich the Referee closed his mind to his earlier views is reflected in tlre
fact that his decision does not even disclose the basis of the carrier
members ' argument. As a result, so iar as holdings by this Referee are

concerned the words “not exceeding” mizht as cell not be in the agreement.
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3, The extra and furlouzhed issue. A number of cases in this

Referee’s assignment involve what he has termed “the extra issue” - the
matter of whether the protection of Sections 6 and 7 extends to employees
working from extra lists or extra boards or furloughed lists. Although
there had been some uncertainty as result of earlier decisions as to the
application of Section 6 to extra employees, it was clear that it applied
to only those employees who were “continued in service,” the first of the
four requirements listed above. The Referee has now interpreted “Section 6
to be available to all categories of extra and furloughed employees (there is
no contention that they are not ‘employees’) when they otherwise establish
eligibility under these provisions. ' The Referee’s discussion in Docket
108 preceding that ruling (the issue is not directly involved in that case)
has done little to clarify the issue. The matter has been made worse by the
Referee’s ruling that test period comparisons may be used to determine whether
an employee has been placed in a worse position with respect to compensation,
discussed above in connection with the second requirement of Section 6(a).
The result of this ruling has been to extend to employees who had been extra,
or furloughed prior to a coordination (and for reasons not related to the
coordination)__‘gfotect_ion beyond any granted by or to be inferred from the
Washington Job Protection Agreement. From this the carrier members vigorously
dissent. This holding affects the decisions in Dockets 115, 127, 135, 137,
139 and 141, and is referred to in Docket 121.
I1. Remedies Awarded
The Referee has rendered decisions in a number of cases on matters

which were not before him. In other cases he has awarded remedies which are
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not supported by any provisions of the ¥Washington Job Protection Agreement.
In some of these cases, the very fact of violation of the Washington Job
Protection Agreement which he found to exist and to call for a remedy is
traceable directly to the confusion caused by his earlier conflicting
decisions and does not reflect any failure of a railroad to follow the under-
stood provisions of the Washington Job Protection Agreement.

1. Decision not responsive to aquestion submitted. The decision in

Docket 127 is not responsive to the question presented but decides another
guestion. The question presented was whether claimants should be paid Section

6 displacement allowances “in those protected period months in which they

perform service:” implicitly it recognized applicability of Section 7 in other
months. The decision is that claimants “are eligible for Section 6 benefits,”
which tbe Referee made clear meant that they came under all of the nrovisions of
Section 6 znd none cf the provisions of Section 7. Complete lack of understanding
of the fundamental differences between Section 6 and Section 7 is reflected in
this decision.

2. Remedies eratuitouslv_awarded. In Docket 122 the sole question

presented was whether the railroad had violated the Washington Job Protection
Agreement. The- question does not raise any issue calling for assessment of
remedy if vri;Tation is found. Evidently a finding of violation was all that the
petitioning party desired. Yet the Referee not only found a violstion, he went
further and directed the railroad to make certain payments. The discussion
below, in connection with Docket 106, of the inappropriateness of payments
directed is applicable also to this case.

In several cases the claim presented was that the Washington Job

Protection Apreerent had been violated and that the railroad should now be



- 12 -
required to apply all of its terms to the coordination involved. (As noted
above, Docket 122 presented only the first element - it did not ask for any
remedy. Typically these cases involve question as to whether a specific
situation in fact constituted a coordination within the meaning of the mashing-
ton Job Protection Agreement.) Illustrative of these cases are Dockets 106 and
128. The Referee had made two prior decisions in cases which were essentially
indistinguishable from each other and from this one, but those decisions were
opposites. In reliance upon its views of the provisions of the Washington Job
Protection Agreement, as confirmed by this Referee in one of his earlier
decisions, in these Dockets the railroad proceeded on the premise that there had
been no coordination. But the Referee followed the other decision, and decided
that there had been a coordination and that the Washington Job Protection
Agreement had been violated.

No monetary claim was before the Referee in Dockets 106 and 128
- only claims that the railroad he required to apply all the terms and con-
ditions of the Washington Job Protection Agreement. Nevertheless the Referee
has directed the railroads to pay back-pay to employees involved, on a basis
which is totally without support in the “ashington_ Apreement. This error is
compounded b-warranted reference to the question of violation of the “rules
agreement” which far exceeds the bounds of reasonable dictum. Although
admittedly not as%ed to determine whether there had been a rules violation, and
in the face of a complete absence of any evidence in that connection, the
Referee expresses considerable opinion in this respect. Apparently he is
attempting to justify a basis for compensation which cannot be found in any

provision of the uashington Aqreerent.



~ 13 ~

Some of the specific examples of misstatement and excess of
authority by the Referee appear at pages 7, 8 and 9 of the Opinion in Docket 1Cé.

On page 7 he states:

up shift of work from erployes of one carrier to those of

another carrier by outright transfer or combination without obser-
vance of the Washington Agreement procedures would violate not only
the Washington Agreement but ieea: 8

It is not necessarily true that such a transfer violates the
Vashingten Agreement and the statement may be characterized as a reckless
generalization which, even if correct, does not 'prescribe compensation.

Further at page 7 the broad statement is made to the effect
that scope rules in this industry “commonly” have the effect of conferring " job
ownership" in certain covered categories of work. No proper basis exists for
such statement and again it appears the Referee is seeking some means to
justify his decision on compensation.

His reference at page 8 to the Mational Railroad Adjustmsnt
Board and what it probably would do with respect to runles violations is pure
dicta, having nothing whatsoever to do with the Washington Agreement.

The Referee offers his philosophy on the law as related to
splitting a cause of action and stresses the right of the claimants to engage in
separate and di‘gtinct proceedings before twe different forums as a result of the
same action. With this we do not quarrel; however, we believe it should stop
there. Ulot so the Referee. At page 8 ha asserts:

“Claimants seeking recompense for alleged violation of the

rules agreciient are apparently barred from a consideration of their
claims on their merits only becauze the same set of events gave rise
to a claim of violation of the lashington Agreement.”

Fe indicates further “hat the c¢laimants should be afforded whatever remedy the

Washington Aprecment can give; that their relief comes not from violations of

a rules agreenent but must te based on violation of the Washington Agreenent.
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Then, he decides that claimants arc entitled to the difference
between their actual earnings from the Carrier and what they wuld have
received if the coordination had not been put into effect until the pro-
cedures of the Vashington Agreement are followed. He reasons the claimants

are entitled to that relief beciuse the Adjustment Board did not grant a

compensation awzrd in connection yith a rulzg violation claim..£. |n effect

the Referee is granting a reredy for a rules violation and not compensation
provided by the Vashirgton Agreement.

The Referee agrees that Sections 6 and 7 accord the compensatory
benefits which the lashington Agreement provides, but insists that they are
independent of a breach of that Agreerment and that the carrier must pay
separately and in some other manner if the Agreement is breached. Regardless
of what he might do if he were serving on some other tribunal, he has no
authority to award such a remedy while he is serving under Section 13 of the
Washington Agreement.

The Referee also erred when he embellished the damages erroneously
awarded by including “fringe benefits and improvements in pay and fringes.”
Clearly this approach exceeds the basic provision and intent of the Washington
Agreement with respect to protective payments which may accrue to individuals
adversely affected by a bona fide coordination. If a compensatory award were
proper and jhﬁified; the most that should have been done here was to recon-
struct :hat would have occurred had notice of a coordination been served in

January of 1962.

o

This w23 not a factor in Docket 128. ilo case involving the situation there
presentzd has ever teen tsfore the Adjustment Board. Tihe Referee holds in
Docket 123 that "the disposition cf this case is governed by Docket Ho. 63
and Docxat I's. 106.% The c¢lzin in Docket 128 is substantially the same as
the claim in Locket 63 (as well as in Docket 105). ilevertheless, having in

Docket 104 awarded <inmages for wrzt he supposes to have been a vielaticn of
the rules zorzemen® tut as 10 wrich the Adjustment Board vpointedly did
nov rule, th: Referoe awards the same damarec iN Docket 128 without mrling

my protonse of recenciling such award with his earlier action in Docket 68,
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Further evidence that the Referee exceeded his authority and
clearly intended to levy punitive damages against the carrier rather than
to award affected employees that to which they might be entitled under the
"lashington Agreement is found in the section entitled “Affirmative Orders
Directing Observance of Sections 4 and 5,"

We think the Referee is inconsistent in his attempt to justify his
conclusion. Additionally, he has failed to cite a proper basis in the
Washington Agreement tc support the decision on compensation.

3; Affirmative Orders Direc*inz Cbservance of Sections lj and ¢,

The-award made in Docket 106 is clearly excessive, The Referee says the
carrier must make employees affected by the closing of the City Ticket Office
whole by payment in full of back wages (inciuding increases and fringe
benefits) with deduction of other earnings "until Section l Hotices are
served and a Section S Implementing Agreement is achieved.” Such a payment
dating from January 1, 1962 until some future date when an Implementing Agree-
ment may be reached with the Organization is beyond all reason. It is contrary
to accepted principles of compensation for breach of centract, and is incon-
sistent with the Feferee's decision that the protective period in this instarce
should run fogp,five years to ilarch 31, 1947. Certainly there is no proper
basis for requiring the carrier to pay anytning beyond a protective period.
The washington Agreement makes no provision for paymert of benefits in excess
of a five year period. To assess damages oi full wages from January 1, 1962
until tre carrier row serves the necesgzry nctices and an implementing agree-
ment is reached is far in exceszs of any recognized principles for damages.
This Referee from his experience on this Committee IS certzinly

awvare of the irprotsbility i 1 not thei-nossibility of an implementing agreerent
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being conzummated. He indicates that likelihood by noting that eventually
the Committee could write such an agreement for the parties,

Reasonably and logically, if a monetary award were proper and
justified, the most compensation thatcould be allowed affected employees
should te on the basis of a reconstruction of what would have happened under
the Washington Agreement had it been applied. The positions of affected
ermployes would have been maintained during the period of notice and the
negotiation of an implementing agreement (not to exceed ninety days) and there-
after those employees would have received the benefits of Sections 6, 7, etc.
of the Agreement in accordance with their compensation and service as of that
time.

The Referee himself states that if agreement procedures had been
followed, lesser amounts would have been payable to affected employees, If
this be the case, then what is the basis for awarding more? He also holds
that the aim here is compensation, not punishment. Again there is inconsis-
tency, for more is prescribed than the Washington Agreement provides for
affected employees. The Carrier is being punished not for its refusal, as
the Referee indicates, to apply the Washington Agreement but because it did
not become aware until after four years that a coordination had been effected.
The Carrier did not “refuse® to apply the Washington Agreement. Failure to
comply with the terms of an Agreement, in circumstances wherein there is serious
guestion as to its application, and particularly where the carrier is satisfied
that the Agreement does not apply, cannot fairly be characterized as a deliber-
ate refusal. Actually, the Referee himself was responsible for the situation in
this rescect for he had ruled one way in Docket do. 56 and the opposite in
Docket 12, 68, trus placing the Carrier in a position where it had to make a
choice,

Inasmuch as the Referce held that disposition of Docket !o. 128 was

goverred by Uocket {72, 68 and Ducket (o, 106, these remarks apply equally to
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the Findings and Decision in Docket !o. 128. They apply also to paragraph 2
of the decision in Docket No. 122, which as stated above was completely
gratuitous. They also apply to Docket numbers 140, 141, and 142,

1. Implementing Acreements

In three cases in which the parties had. reached implementing
agreements (which under Section 13 the Referee is empowered to interpret)
the Referee’'s determinations indicate that he has fcllowed his own views as
to how matters should be handled, rather than shat the agreements provided.

Two of these cases have been commented on above in connection with
Segtion 6. Both of them involve the same agreement, which requires that
when an employee is “displaced or deprived of employment” test period com-
putations under Section 6 will be made,

In one of these cases (Dccket 138) the claimant had been displaced
within the meaning of the implementing agreement, wherefore a test period was
determined and the railroad was obligated to furnish his test period earnings.
It did not do so. As discussed above (Fcotnote d on page 6) the Referee used
this failure to furnish information as the basis for excusing claimant from
submitting his claim on the form provided, as the implementing agreerent
required, or,gven in form which would include all relevant information in-
cluding the basis for his claim. The Claimant had sacured a higher-rated
position and made more money (excapt in one or two short months); he was not,
by any stretch of the imagination, "placed as a result of such coordination
in a worse position with respect to corpensation." The Six paragraphs of the
Referee’s discussion identified in his footnote 1 are completely irrelevant

to any issue raised in that case.
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In the other case, Docket 131, the claimant had not been "displaced"
within the meaning cf that word in either the Washington Job Protection
Agreerent, the implementing agreement or the schedule agreement. Accordingly
no test period could have been postulated, and no "test period averages"
could have been computed. In excoriating the railroad for "withhole"fng test
period information where it decides there is no eligibility for benefits"

(an issue not involved in this case), the Referee injected an issue which was
never argued before the Committee. The statement on page 5 of his decision
that the railroad's argument, which was that no test period earnings need be
computed because claimant was not displaced, "proves too much because it
would remove from the protection of the agreement #* * % those whose jobs are
abolished" demonstrates that the Referee failed even to realize the provision
of the implementing agreement under which the issue arose: the same provision
required test period averages to be furnished when en employee was_either dis-
placed or "deprived of employicent "

The remaining case in this category, in which tre Referee followed
hic own views as to how matters should be handled rather than what the parties
to implementing-agreements had themselves agreed upon, is Docket 115, in which
the Referee h:d that because there had been a ccordination in which the rail-
road had introduced "economies which reduced work opportunities” an employee
had been adversely affected by the coordination. The implementing agreement
in that case had the purpose and intended effect cf allocating among the em-
ployees on the respective pcrtions of merged railroad such work opportunities as
wore available at ary traffic level; it was entered into in contemplation of the

only "ezonory" involved, uhich was the use by the merged railroad of the more



w 19 -
favorable grade provided in a certain territory by cne cf the two former
railroads. The parties thenselves had devised the work allocation forrula
as the means for caring for this operating arranzement and thereby preserv-
iIng to employees of the two former railroads their appropriate shares of
work at whatever traffic level ensued. Ample evidence of a decline in traffic
was before the Referee, and it was this decline in traffic which through the
operation of the seniority system lad resulted in the claimant being adversely
affected. The Referee’s holding, in the face of the allocation provisions of
the implementing agreement, that the coordination bad placed the claimant in
a worse position, goes far to destroy the value and effectiveness of implement-
ing agreements and works to the detriment of employees as well as the rail-

roads.

IV. Juri sdiction - Subordination To The interstate Commerce Act

In Dockets 140, 141 and 142, the Referee, in addition to misinter-
preting the Agreement with respect to the scope of its coverage and permisszble
remedies, has flagrantly misconstrued the law, as established by the Interstate
Commerce Act and decisions of the Federal courts and the Interstate Cormmerce
Commission, which {(a) oust this Committee from jurisdiction and (b) relieve the
carriers of 'th:‘e' legal restraints of the Agreement. Compounding these errors of
substantive law, he has denied the carriers fair opportunity to present the
facts and has based his findin-s and conclusions upon allegations shown to be
false. 1His attempted usurpation of unlawful jurisdiction, his repeated abuses

of his discretion, his capricious perversions of the Interstate Commerce Act

and decisions of tne deral courts and the Interstate Commerce Commission, as

well as of the izreement, and his arbitrary denial of a fair hearing have rendered

=]
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his purported "awards" in these cases unenforceable as to the immediate
parties and valueless as precedents. Of more general importance to the
Industry, and ultimately to the organizations as well, the effectiveness
of this Committee in resolvin g disputes will soon be destroyed, if its
decisicns are reached and its proceedings conducted in the manner of these
three cases.

The cases arcse out of coordinaticns incidental to an acquisition
of control of one carrier by another, pursuant to authority of an Order of
the Interstate Commerce Commission, Section 5(11} of the Interstate Commerce
Act-provides that such an Order of approval by the Commission is “exclusive
and plenary" and that the parties are relieved from all legal restraints
against compliance with the conditions set forth in such order. It was shown
that the courts have consistently held that these provisions overcome con-
tractual as well as statutory obstacles to compliance, including obstacles
found in employer-employee statutes and agreements.E  The Commission 's
order prescribed a smecific code of conditions to govern the adverse affect
of the transaction upon employees, including arbitration procedures for the.
settlement of all disputes. At the request of the organizations, the
Comtission!s*®rder provided that those arbitration procedures were to be
"mandatory" - i.e., exclusive - and declared that this was done for the

specific purpose of preventing resort to § 13 of the Washington Agreement for

— . . ot
See, C.rP. Scruabacher v, United States, 3hh U.S. 182, 200-201; Tiaxas v.’Lnlf:ed
Statst, 292 U.S. 522, $33-534; ren v. Civil feronautics Poard, 204 Fo 2d 203,
o6 (Cir, 2); cart, den, 247 U,o, 8256; Lrounarhced of Lecomotive =n@imnecrs V.

Chianern and res voscera Oaiduay Comenvy, 310 K. 24 L2l, L29-430 (Cir. o)

[ SV

cort, con, 470 U, 9. LlY,
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settlement of disputes.!! The Order was upheld by the Federal courts in
all respects, except for a remand to the Commission to determine whether
§§4, 5, and 9 of the Agreement were to be included or excluded from the
Commission’s conditions. A dispute arose when the carriers consummated the
transaction and completed the coerdinations which had been proposed to the
Commission, without first observing the requirements of 88 4 or 5 of the
Washington Agreement, neither of which was mentioned in the code of conditions.
When the organizations resorted to this Committee for enforcement of those
requirements, rather than the mandatory arbitration procedures which had been
ordered by the Commission at the organizations’ request, the carriers
challenged the Committee’s jurisdiction.

In direct violation of the Commission’s Order making its own arbitr-

ation procedures mandatory for the settlement of all disputes, and of the

Commission Orders precedence over all conflicting legal obstacles and restraints,
the Referee has upheld this Committee’'s jurisdiction and attempted to apply

88 4 and 5 of the Agreement without awaiting determination by the Cornmission
in‘compliance with the Supreme Court’s Order, The tortuous mutilation of plain
English and misapplication of the law by which he has reached his conclusions

attest to their lack of validity.

k The Commission said: ‘The possibility also exists that a carrier will refuse

to accept arbitration procedures under Pzragrapgh 8 and require employees to
invoke the precvisions of Section 13 of the Vashington Agreement, vhich involves
a permanent committee vhose decisions ray be subject to protracted delays if a
claim is made. In our opinion, fairness and equity require adoption . . . of
the condition urged by the issues with respect to arbitration, which will rake
randatcry the sukmissiosn to hinding arbitration of the disputes not settled by
agrecment tetween the carrier and the erployee.”" 317i. C. C. 557, at 56B.
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First, he has ruled that the Commission’s Order does not mean what
it plainly says, holding that the language, making the Commission’s procedures
“mandatory” was merely an expression of opinion that those procedures are
“superior,” not a proscription of the substitute procedure of §13. Enforceable
awards of this Commzittee cannot rest upon such complete distortion of plain
English, irrespective of whether the distortion is deliverate or the result
of carlessness or inability to understand.

The main thrust of the Referee’s ruling, however, is that the
Commission is powerless to oust the 813 Committee from jurisdiction, or to
prescribe conditions superseding the provisions of the Agreement, “if it wanted
to.” Throughout his report he has refused to accept the fact that the Interstate
Commerce Act is the supreme law of the land governing the benefits and pro-
tections to be accorded employees affected by the unification transaction
approved by the Interstate Commerce Commission, and that that Act gives Orders
of the Interstate Commerce Commission respecting such matters the full force of
the statute. He has attempted to overcome the plain language of §5(11) of the
Act making the Commission’s orders “exclusive and plenary” and relieving the
parties of all conflicting legal obstacles to compliance with its conditions,
by resorting to‘jp'éculation that if the language of that Section had been
intended to mean what it clearly says, “it would have meant a major legislative
battle” over its enactment in 1940, and that “it staggers the imagination that
so radical a change was in fact meant and made vithout anyone noticing at the
time.” His attempt is unsupportable in either law or fact. Statutory language,
like §5({11), which is clear and unazbiguous on its face does not permit resort
to extrancous natters of speculation concerning a hidden contrary intent.
lloreover, subjective speculation as to how ruch legislative oppositicn there

would have been if the statute meant what it clcarly says is not a reasonable



J

- 23 «
basis for-construing the statute contrary to its language. In addition to
its legal invalidity, the Referee's entire factual premise for his speculation
is false. The pertinent provisions of 55(11) did not make a “radical change,”
but on the contrary had been in effect in one sub-section or another of 85
since 1920 and were merely re-designated as sub-section (11) in the Transporta-

tion Act of 1940.

Like others before him, the Referee has attempted to shrink the
broad, unrestricted operation of §5(11) to “corporate anti-trust and state and
local regulatory laws, " an effort which has forced him to disregard, brush
aside or mutilate the language of the statute, as well as express pronounce-
ments of the Federal courts to the contrary. The specific holding in

Brotherhood of Locomotive Engineers v. Chicago and North Western Railway Company,

314 F. 2d 424, 432, (based upon an analogous ruling in Texas v. United States,

292 U.S. 522, 534) that there was no express or implied exception from the
operative provisions of 85(11) of the Railway Labor Act, he has attempted to

brush aside as “not persuasive.” The principle established in Texas v. United

States, supra, and Schwabacher v. United States, supra, that 85(11) operates to

relieve contractual as well as statutory restrictions, the Referee has attempted
to dismiss as "¥#rdly apposite,” apparently upon the erroneous assumption that
§5( 11) somehow silently distinguishes between private contracts between employer
and employees on the one hand, and private contracts on the other, in so far as
the exclusive and plenary power of the Interstate Commerce Commission is con-
cerned. Such disregard for legal principles and specific rulings by the Supreme
Court and other Federal courts cannot serve as the basis for a valid decision

of this private Ccrmitiee.



"21{"

In attempting to distinguish between Kent v, Civil Aeronautics

Board, supra, and Brotherhood of locomotive Engineers v. Chicago & North

Western Railway Co., supra, in which the courts of appeals expressly held

the power of the Civil Aeronautics Board and the Interstate Commerca
Commission, respectively, to override lator-manacement agreements, as part

of their authority to regulate mergers, the Referee has resorted to double
distortion of the last sentence of §5(2) (f) of the Interstate Commerce Act,
in addition to the mutilation of §5(11), First, he has ruled that in speci-
fically granting exemption to agreements entered into subsequent to the
enactment of 85(2) (f), the sentence thereby granted equal exemption to the
Washington Agreement, executed prior to such enactment. As any student of
law, or even of English, should know, the efféct was just the opposite. When
Congress specifically confined its grant of exemption to subsequent agreements,
it unquestionably intended a different rule for prior agreements. If it had
intended the exemption to also apply to prior agreements, there would have
been no occasion to mention subsequent agreements =~ it would have applied to
all agreements. Moreover, under the Refereels interpretation of the exemption
as also applying to’ the Vashington Agreement there would have been little if
any reason for }yé statute to authorize the Commission to prescribe any
employee conditions, since substantially all railroads and substantially all
employee organizations were parties to the Washington Agreement. In fact, the
Referee’s interpretation would unquestionably be unacceptable to the organizations
themselves because its obvious effect would be that the Washington Agreement
would take precedence over any conditions the Commission might prescribe under
§5(2) (f) in cvery case, nnd thereby always substitute the less generous

compensatory provisiors of the Agreement for the more generous compensatory
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provision's of 85(2) (£). Since the exemption of the last sentence of 85(2)(f)
thus does not apply to the Washington Agreement, the Referee's attempted
distinction of the Kent case as not involving a statute exempting private
agreements, is seen to be meaningless = these dockets likewise do not

involve an exempted private agreement.

The Referee has compounded his misunderstanding of the last sentence
of the Section by misconstruing it as merely providing for "co-existencen
between Commission Orders and 85(2){f) agreements. His construction is legally
erroneous and operationally impractical, particularly as related to the
Washington Agreement, the provisions of which conflict with the Commission!s
conditions in substantially every respect. The sentence grants an exemption,.

and its legality as well as its practical effect, long recognized by the
Commission, is that agreements coming within its legal limitations supersede
any conflicting set of conditions which the Commission may prescribe. In fact,
where such agreements are made prior to the Cormissiont!s decision, the
Commission frequently refrains from prescribing conditions concerning the
employees covered by such agreements. To say that the conditions prescribed
by the Cormission must "co-exist" with Agreements conflicting therewith would
be to permit se.r:;htics to produce a nonsensical, chaotic, and self-frustrating
result, It cannot be presumed that the Congress intended such results. One
or the other must take precedence. Tks only sensible reading of §85(11) and
5(2) (f) is that the Cormission's conditions shall be exclusive and plenary
and take precedence over all other arrangements for the protection of interests
of the employees affected by an approved unification, except where a specific
agreement for such protection has been entered into by the carriers and employees

subsequent to the enaciment of 85(2) (f), in which case such Agreement shall
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take precedence over end supersede the Cormission!s conditions. Thus,

the Referee's attempted distinction of Brotherhood of Locomotive Engineers

on the ground that "o challenge to the last sentence of 85(2) (f) validating

employee protective agreerents was involved" is meaningless =~ no such
challenge was involved here either.

The decision of the United States Court of Appeals in the latter
case is clearly not only in point, but determinative here. The main problem
before the court was whether, under SS(]_‘L), an Interstate Commerce Commission
Order under 85(2) (f) governing adjustment of resulting labor disputes takes
precedence over conflicting provisions in work rules and the Railway Labor
Act, where the Cormissionts order had adopted a stipulated set of conditions
providing for compulsory arbitration. The Court held that the order takes
such precedence, on the grounds of: (a) "the plain language of §5(21) con-
ferring exclusive and plenary jurisdiction upon the Interstate Commerce
Commission," with "no express or implied exception of the provisions of the
Railway Labor Act from the operative provisions of §5(11)"; (b) the principles
followed in the Kent case; (c¢) the Commissionts past exercise, with judicial

approval, of its jurisdiction to settle Labor disputes arising out of mergers

by compulsory arbi‘tration;i and (d) the fact that the Supreme Court's decisions
L o

in Brotherhood of Maintenance of ¥Way Employees v, United Statss, 366 U. S, 169,

Railway Iator Executives! Association v, United States) 339 U. S, 142, and U. S.

v. Lowden, 308 U. S. 225, "afford very substantial support for the view that
Congress intended the Interstate Commerce Commission to have jurisdiction to
prescribe the method for determining the solution of labor problems arising

~~ directly out of approved mergers". The Referee's ruling that the sentence of

1 Arnold v, Lowisville & lmshville B, R, (D.C, M.D. Tern,)} 180 F. Supp. L29-L35-
L33 ond licr Orl s « Leruesstern e, Co, v, Boreman, 5 Cir, 312 F. 24 2¢L,

e - - - B . T R B
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85(2)(f) takes the instant cases outside the operation of the principles of
that decision is untenable. The decision and the authorities cited therein
clearly support the supremacy of the Commission’s Order over the Washington
Agreement, as to both the explicit provision ousting this Committee from
jurisdiction and the implicit provisions superseding the remainder of the
agreement.

It is clear from his decision that the Referee has failed to
understand the basic purpose of the Transportation Act, as expressed in Sg
thereof. The Supreme Court of the United States has repeatedly declared
that purpose to be to promote and facilitate railroad unifications which,
like the transaction here involved are found, following public hearings, to _

be consistent with the public interest. See Cbunty of Marin ¥, United States,

356 U.S. 412, 416-17; Brotherhood of Maintenance of Way Employees v. United

States, 366 U. 5. 169, 173. Because of that basic failure and his failure
to recognize the function of 85(11) in the statutory scheme for the
accomplishment of that purpose, the Referee has mistakenly assumed that the
Washington Agreement is the only “key which unlocks the rules preventing
transfer and consolidation of work,” and has failed to see that §S(11) is the
master “key,” w'ﬁ‘i?;h expressly unlocks all legal restraints and obstacles to
compliance with the conditions ordered by the Commission, whether found in
other statutes, in the work rules, or in the Washington Agreement itself.
The foregoing errors have caused the Referee to misconceive the
power of the Interstate Commerce Commission, to misconceive his jurisdiction
in direct violation of the Commission’s Order specifically proscribing that
jurisdiction, arnd to fzil to see that the Commissien's prescription of a

corple te, self-contained code of conditions governing benefits for employees
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affected by the approved transaction relieved the parties from compliance
with the entire code of conditions in the Agreement, which conflicts with

the Commission’s code in every essential. Those misconceptions have, in turn,
led him into ather serious errors.

As indicated, the Interstate Commerce Commission now has under
consideration, on remand from the United States Supreme Court, the question
whether 884, 5, and/or 9 of the Washington Agreement shall be included in the
Commission’s conditions. The Referee has erroneously ignored two important
effects of that remand which strongly militate against action of any kind by
this Committee and particularly any attempt by the Committee to apply §§4, 5,
13 or other provisions of the Washington Agreement. In the first place, it

must be remembered that the United States District Court in Railway Labor

" Executives’ Association v. United States, supra, upheld the Commission’s Order

which had made no express inclusion of any provision of the Washington Agree-
ment until after the expiration of 4 years. The Supreme Court’'s express
limitation of the appeal and the remand to 584, 5, and 9 of the Agreement
implicitly negates the inclusion of any other provisions of that Agreement.
The Referee’'s attempted application of 886, 7 and 13 of the Agreement thus
squarely conflic®s with the clear implications of the Federal Court decisions.
Second, and of equal or greater importance, is the Referee's error
in attempting to apply and enforce 884 and S of that Agreement, in the face
of the Supreme Court's Order to the Commission to determine whether those

specific Sections shall apply. In Switchren's Union v. Central of Georgia

Railway, 341 F. 24 213, 217, involving suits by some of the same organizations
against the sare carriers, alleging the same violations of 884 and S of the

Washington fAgreerment as in these dockets, the Court of Appeals for the Fifth
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Circuit held that it would be inappropriate even for that high Federal Court
to act upon the claims in the light of that remand. The Court said: i

“No final disposition can be made of the appeal of Switch-

men’s Union v, Central of Georgia & Southern Railway Co.

because the basis of their attack in the trial court is

the Washington Agreement. #=*x Since, therefore, the Order

here litigated has been remanded to the Commission for

further consideration it would be inappropriate for this

Court to proceed further in the matter until full effect

has been given to the Supreme Ccurt's mandate.”

Although noting that these cases had been brought to his attention
and that the carriers had requested him likewise to defer action upon the
organizations' requests for enforcement of those same sections until the
Interstate Commerce Commission had acted, the Referee has arbitrarily refused
that request, declaring that if the Commission imposes the Sections, a second
ground for his decision would be provided. The carrier members of the
Committee submit that this private Committee, and the Referee acting in its
name, owe the Order of the Supreme Court at least as much respect as does the
United States Court of Appeals. Moreover, the Referee’s announced reason for
refusing the carriers’ request is as unsound as it is arrogant. Under his
erroneous view that no order of the Cormission can supersede the application of
the Agreement, he has ignored the possibility that the Commission’s Order may

3
exclude the application of 854 and S. In such event, the Commission’s Order
obviously must prevail under §5(11)} of the Act. Otherwise the statute and
the Orders of the Supreme Court and the Interstate Commerce Commission would
have been rendered futile by the Referee’s decision. Implicit in the Supreme
Court’s remand of the case to the Cormission to decide whether 884 and S of

the Washington Agreement shall apply to adverse effects upon employees

resulting from the approved transaction, was the recognition that under 85(11)

An identical kolding was madez in Brotincrheod of Railway Clerks v, Southern
Poilway Co., 341 7, 23, 217 decided at tht szang tine,
e ——————— *

-
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of the Act, such decision by the Commission will be plenary and exclusive,
and will govern whether those sections apply. The Referee’s holding that the
sections arply regardless of what the Commission may decide was a misguided
attexpt at usurpation of non-existent authority.

The Referee cites, as precedents for his assumption of jurisdiction
and attempt to apply the Agreement, his own decision in Docket No. 64 and an
early decision of another Referee in Docket No. 27. Apart from the fact that
neither of those cases involved a Commission order expressly relieving the
Commission of jurisdiction - a difference which the Referee has failed to
perceive - the various subsequent decisions of the Federal Courts holding the
law to be contrary to the rule followed in those dockets destroy the validity’
of the latter as precedents.

As the Referee has indicated, the carriers appeared specially to
contest the Committee’s jurisdiction, in the light of (a) the order of the
Commission specifically removing such jurisdiction, (b) the statute and
numerous Court decisions giving precedence to the Commission orders under 85
of the Act, and, subsequently, (c) the pendency before the Commission, at the
direction of the Supreme Court, of the question whether 884 or 5 of the
Agreement shall-»e appliicable to the employees in question. As seen, they
specifically requested the Committee to defer all determinations of fact until
the questions of jurisdiction and of the applicability of 884 and 5 of the
Agreenent had been settled. When the Referee announced his tentative purported
decision on the merits, as well as on jurisdiction, the carriers, without
abandoning their position on jurisdiction or on the applicability of those
sections, alleged, and subrmitted proof in the form of representative examples,
that the “evidence” upsn which the organizations’ claims were exclusively based

inherently failed to support the inferences which the Referee had tentatively
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proposed to make from it. The carriers offered to present the complete facts
to show the factual invalidity of the claims submitted by the organizations,
and specifically requested a hearing on the facts for that purpose. The
Referee, notwithstanding his protestations that default judgments are alien
to the arbitration process, arbitrarily restricted the areas In which the
carriers might even make written objections to his tentative decision, and
denied their request for a hearing, on the grounds that they had had opportunity
to present the facts at the time of their initial contest of the jurisdiction.

One of the many advantages of the arbitration process is that its
informality and flexibility facilitate the ascertainment of all the pertinent
facts, as compared with more formal procedures. But no procedural
technicality must be permitted to prevent its getting at all the facts, To
deprive any party of a requested opportunity to present material facts not
theretofore made available to the Committee, on the hypertechnical procedural
ground that it had failed to present such facts while making its bona fide
contest of the jurisdiction on bases such as were here advanced, Is to abuse
the arbitration process and destroy its efficiency. In taking such action in
these cases, the Referee has deprived the carriers of a fair hearing and the
Committee of the-acts necessary to fair decision on the merits, wholly apart
from its lack of jurisdiction,

One of the cases (Docket No. 140) involves still another instance
where the Referee has disregarded the language of the Agreement, as well as the
decision of the Interstate Commerce Commission, in favor of what he thought they
should have provided - namely, protection for employees of a carrier not

Involved in any “coordination,” as defined in the Agreement.
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-Three prior decisions (Docket Nos. 51, 47, and 59 - the lst named
by the sane Referee) had held that the Agreement does not cover employees of
a railroad from which vork is withdrawn by a second railroad and transferred
to a third railroad. In Rocket No. 140. the Referee has now refused to follow
those precedents, on the ground of decisions of two District Courts that
Section 5(2)(f) applies under certain circumstances to employees of a non-
participating railroad from which work is withdrawn.

His decision cannot stand. Section 5(2)(f) covers all “results” of
a merger transaction. The Agreement, on the other hand, expressly limits Its
coverage to "coordinations,” which 82(a) defines as “joint action by two or
more carriers whereby they unify__[s?tc] their separate railroad facilities or
any of the operations or services previously performed by them through such
separate facilities” (emphasis supplied). No such “coordination” took place.
Moreover, the employees allegedly affected were not employees of a “carrier
involved” within the definition of 86(a) of the Agreement or a “carrier
participating in a . . , coordination” within the meaning of §7(a). The
Referee also has overlooked entirely two other facts which were called to his
attention, and which conclusively destroy his ruling. First, the Interstate
Commerce Commission expressly held with respect to the transaction relating
to these dockets that in circumstances precisely similar to those presented in

this Docket, even 1%(2)(f) did not cover such employees. Southern Railway

Company - Control - Central of Georgia Ratlway Company, 317 I. C. C. 557,

X7-568. Second, on judicial review that ruling was specifically upheld by
the same Federal Court which had decided the earlier case relied upon by the
j Referee, on the ground that the same construction placed upon its prior

decision by the present Referee was untenable. Railway Labor Executives’




- 33 -

Associatisn v, United States (D. C. E. D. Va. 1964) 226 F. Supp. 521, 525.

The following language of the Court in disposing of that question was equally
applicable in this docket:

"/S/ Frisco's Birmingham yard is manned by Frisco employees
whose seniority rosters and interchangeable assignments are
intermingled with other Frisco employees whose duties have
nothing to do with the yard operation. Central's withdrawal
from Frisco's Birmingham yard may have been an economical loss
to Frisco and some of Frisco's employees may have been affected
as a result thereof, but the withdrawal does not sufficiently
touch the transaction here under discussion to warrant 5(2)(f)
protection. Further, it could have been unilaterally accomplish-
ed at any time on six months’ notice independent of Commission
approval. "

The Referee’s decisions in these dockets have mutilated the specific
limitations in the Agreement, have recklessly abandoned precedent, have mis-
applied judical decisions dealing with wholly different factual situations,
and have disregarded the Commission and judicial decisions which destroy,
both legally and factually, the precedents upon which he has relied. His
irresponsible handling of Docket Nos. 140, 141 and 142 threaten the efficacy

of the Committee. They cannot stand.
The Carrier Members of the Section 13 Committee for reasons of which
i
the zbove discussion is illustrative hereby record their dissent to Awards
103; 106; 1p8; 115, 121; 122; 125; 127; 128; 129; 131; 133; 135; 137; 138; 139;

140; 141, and 142.

December 16, 1966



T HE OHIOSTATE UNIVERSITY
COLLEGE OF LAW'

1559 NORTH HICH STREET
corumaus, OHIO 43210

January 9, 1967

Mr, W. S, ¥eczill, Chelrcan
Carrier nemhers R
Room 474, '517 %West Adacs Street

Chicgzo, lllinois 60606

Mr. G, Z. Leighty, Chalrzan
Eaployee Yezbars

3360 Lindell Zoulavard

St. Louls, Xissourl

Gegtlemen:

| have received the Carrier embers' General Dissent, |
do not deez it eppreprizie to respond in any detail. The
Referee who handled the assiznuent before cine zay properly
have decided otherwise in view of the generel brevity of his
opinions. Iy longz arnd detalled opinioans, whnich seesed appro-
prlate to tze lenzta end cozplexity ofiihe parties' argucents
and our O utual discussions, I axz content to have speak for
themselves. However, a Tew ohservations dO seen approvriate.

| will never understand by what warrast a party to a
dispute rezards nimself 23 rree to nzake abusive cozzents when
the provocation to 2o 30 |Is that he failed to be persuasive.
The gatter i S all the zore unintelliginlein thls setting,
because tbe cases were zzinstakinzly consléered and the arsu-
ments Of the parties were neard at greet length and repeatedly,
both orally asd in writinz, so a3 to insure that the parties
had acple opzortualty topresent their views and that I bad
ample opportunity to unéersiand thelr positions fully. The
Comnittea's procedure insured that all zezbers had time not
only to arzue initially sut also to address taesselves to

the, propoif‘:i Gesisions and awards.

It should se Noted thna% the Dissent's descriptions Of the
decisions is znot always acczurate ang ON occaslon is incomplete =~
for examnle the incomplets cuotation OuUt of ccontext Of a

X
paessage froz jage 7 0 f Docket !

OO0
[0,

Suffice 1t to say tz2at zost of what was presented 1n the
Dissen was dresented, rather zore intelllzibly and in even
greater cdetall, during tne exilencad proceecings. I understood
quite well tae arzusments zade; waal I sometizes Jalled to
understand were the concluzions urzed to {low frox tnese
arzucents. In all of the 33 pages of ine Dissent, I find o=nly



one oozzent walch Indicates eny lapse ON ay part (the fipss
full paragrapan on pege 19). But. the point was a very ainor
one; the arzusent to whicn it was eddressed was the Cerriep
atteant t 0 readinto the protective agreezsent USe Of the
word "aisplacesent” the neaning of the seze term in its
rules ezreement. The conclusion that the rules agreezent
provision is addressed to 8 proilen dilfferent froa that in-
volved in coordinations rezalns valid. For soze reason,
Carrier reywresentatives did not point out the mistake when
the draft decision was beforg the Conalttee f O r oozment.

Perbaps 14 1s pertlnent to note that after | prasented
wy tentative views to the Comuittee, the very views descanted
upon in the Dissent, both Orzanizations and Cerrlers reguastag
me to calte & ruling I1n Docket Number 119 whlch otherwlsa verns
beyond cy suthorlty as Refereca. Also 1t shouid be mads cleanr
that fer from L1initing the Carrlers' opnortunities to be
heard in the Southern cases, | initiated the ‘request for
cozaents and evidance to ‘be subtzitted Dy the absent Carriers
and provided wesks of time for trneir sudmission and, indeed,
made acdgitional reguests and afforded additional opportunities
‘for the Carrlers tOo suomlt cozaments and evidence. On the
basis of soze of the evldecce susaittied 1n response 1O oy’
invitatlion | ruled in favor of the Carriers on some iSsues.
Where the record was inadequate to make a deteraination at
this jurncture, particular issues were left open for further
proceaedings (17 tae partles cannot settle thez).

The broad scale attack upon many of the decisions
obscures the fact that the zajor issue contested witain the
Committee, whicn consuzmed a very large part of our time and
attention, was the “extra issue! to which the 33 page Dissent
allocates Not quite one pagze. This 1s not to caii into
question trze smenulness of Carrier representatives' disapn-
pointment in not arevallinz_on zany Oof the other points dis-

3m

cussed in the Dissent, 3ut It shows how post-award controversy
may felds to resexzble the actual dispute and deliberations

preceding the award.

May I take this occasion to wish you and your colleagues
a happy new year.

b

Sincerely yours,
S Con & bl
Yerton C, Zernstein

Zcard
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Subject:
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Washington Job Protection Agreement =

Awards - Section 13 Committee

Circular No. 49-69

July 7, 1969

ALL RAILROAD GENERAL CHAIRMEN

Dear Sirs and Brothers:

following dockets which he had heard on April 29 and 30:

Docket
e

149 & 150

155

157

159 6 160

1.63

1G5

GHAID LODGE/ED

OTHERLODD BUILDIG ¢« 1015

Parties

Brotherhood of Railroad Trainmen
Vs,
Erie Lackawanna Railroad Company

Brotherhood of Locomotive' Firemen
and Enginezen
vs,

Erie Lackawanna Railroad Company

The Railroad Yardnasters of America
VS.
Erie Lackawanaa Railroad Conpany

Railroad Yardmasters of America
vs.
Erie Lackawanna Railroad Co.

Union of North hnerica
Vs,

Switchman's

Southern Pacific Conpany and Chicago,

Rock islaud aad Pacific Railway Co.

Brotherhood of &ailroad Trainmen
Yo,

L&

St. Louis-San Francisco Railrozd Co.

Ty,
- L= 106 .

On June 12 Referee Dolnick handed dewn decisions in the

Submitted

by On
Union S-lo-65
Union S-18-65
Union 1-6-67
Union 3-14-67
Union 9-14-67
Union 3-5-68

Virit STRLCT, CLICINIIATL OHIO 45202  TEL: 513,/721.3130



For your infermation and records, | an encleosing a copy of
Referee Dolunick's decisions in these cecses. You Will note that the
Carrier representatives wrote a disscunt in connection With Docket
No. 163.

Sincerely and fraternally,

)

International President

cc: Grand Lodge Officers
Regional & District Representatives
Organizers



