Law O fices O
COFFEY AND LASSI TER
Suite 514 Beacon Buil ding
Tul sa 1, Okl ahoma

Decenber 5, 1963

M. G E Leighty, Chairman

Section 13 Committee - Agreenent May, 1936
Washington, D. C

For Menbers representing participating

Organi zations of Enpl oyes

c¢/o The Order of Railroad Tel egraphers

3860 Lindell Boul evard

St. Louis 8, Mssouri

M. W S Macgill, Chairman

-Section 13 Conmittee - Agreenent My, 1936,
Washington, D. C.

For Menbers representing participating Carriers

¢/o Bureau of Information Eastern Railways

Room 1050 - 342 Madi son Avenue

New York 17, New York

Gent | enen:

| am furnishing each of you, herewith, two copies of ny response to
dissents on file. Three copies are being furnished to the National Mediation
Board for the record. | do not know whether there will be any reproduction
or distribution through the offices of the National Mediation Board, but
each of you is at liberty to reproduce and make such distribution as will

serve some additional purpose, if any, in your opinion.

Very truly yours,

/s/ A Langley Coffey
A Langley Coffey

P. 0. Box 212
Encl . Sand Springs, Gkl ahona

cc:. E. C Thonpson

NOTE: Referee Coffey's response consists of 24 pages and neither adds to nor
detracts from these decisions. For these reasons the response is not
included in this document. However, copies are available upon request.

G E Leighty
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- Agrsemant of May, 1936, Waushiagion, D.C.
(W ashiagton Job Pretaciiun Agreuniant)

Committas Zatablished Uodor Sgetion 13

Roferea’s Fiedings and Declsions o
Dated Chicago, lliincis, Mareh 19.1963 ¢ ° .
(A. Langley Cofiay, Referoe) ! DEC 51463 3

Dockota 70, 7, 73, 74,75, 78, 79, 88, 89,
PO, 92, 95, 98, 99, 100,

REFEREE RESPONSE TO DISSENTS

The learnad Employee Ropresentutives of the Section 13 Committes
are on record with dissants in all but three ¢3ce8 whera the decision
was against them. Ae a furihar dizplay of the samae vigor with which
they tried to protect mo against tho error they now soe in tho workings
of "legalistic minds" aud "menial gymnastice" thas ''can make white
turn inte black®, they add a general disaeat.

I must continua to disagres with my most worthy and highly

respected colleaguas, for whom I have a groat deal of personal admirae
tion, I can and will refrain, howaves, from beiug disagreeable,

RE-SUSBMITTLZD DOLCKET NO.70

The Commities, with agslacance of another Referec, docided that
the proposed iataegratica of switching servics ea the San Feroando
Braceh by employer of Pacific Elactric with road service performed
by 3outhara Pacific crows was & “"coordination" within the meaning of
Section 4(a) of the Washlagton 3ob Prataction Agreement.

It seamilngly made no diffcrence to the Tmployss Representatives
of the Committea that their argument, on priaciple, for holding that
yard and road servica could not be unified, conaclidated, merged or
pooled in whole or part, due to a difference in the servico and a differe
ence in rules schodules, had falled to convince the other Raferee that
the separate sezvices could not be "coordinated”, :

(Coutlnuad)
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Ro-Submitted Do~ket No. 70 cont'd. - p, 2

A The force of their argument before me was that the other
Refaree crrod in deciding that the Carriers* propooed integration
is a "coordination' within the moaning of Section 2{a} of tho
Agreement, supra, for reasons again assigned in tho diasoant,

In what | thought was a layman's language, | ruled;

“That decisfon {8 final and bidding on the
partiss to this dispute as provided in Sec= e
tion 13 of said Agreement.”

Section 18 clearly provides that the "decision of the Refereq
shall be final and conclusive, "

The record was read. From what | road therein, noither the
Employoa, nor their Reprecentatives, had any real interest in the
"gsolection Of forces from tho employees of all the Carriers involved
on bases as appropriate for application in the particular ¢ase,” 1
urged upon the partisan members of the Committee that they agree
upon & plan i they could and allowed them time for doing se. They
did not confer, but submitted eeparate papers for my attention and
study. The Employee Representatives of tho Committee offered
nothing now. They continued to argue instead:

(A) That Carriers® right te re~submit "haa noe foundation
under any provision of the Washington Agreement";

(B) That Sections 4 and 5 of the Agreement of May, 1936,
Washington, D. €., do not vest authority in the Section 13 Commitiee
to proscribs the conditione of a particular "egordination’ including
the compensation of employee required to perform the coordinated
gervice;

-+4€} The Washington Agreement dees not supersede Section 2,
Seventh, and Section 6 of the Railway Labor Act, a8 amended, since
,any plan of coordination would affect the seniority status and working
conditione af the cmployoo affected.

| could not agroa that Carriers! re-submission was improper
when, upon "“failing agreement the proper procedure is recourse to
the Section 13 Committae', as docided by the other Refsree in

Docket No. 70.

Section § of the Washingten Agreement expressly provides that
in gvent of ailure to agree on the "assigament of amployees mada
necesaary by a coordination”, then and in that event "the disputa may

(Continued)
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Ra~Summitted Dockaet No. 70 cont'd, - p. 3

be oubmittcd by either party for adjustment in accordance With
Soctton 13.” The baoic dispute was over failure of the parties to
agraoe oa the assgignment Of ampluysa. The incidenca of their die-
puts over compensating omployeo vetainad in tho savvicae and gthay
working conditiona, that are in ¢eatroversy in eoanection with
changes brought about in the "eoordinatsd'’ operaiion, had besn
covered by a Sectiea 6 notice;

We were aad are la accord that tho Washlagton Agresiment
doas not take away any rights that the employes hava under Saction
2, Soventh and Section 6 of the Railway Labor Act, as amonded, but
neither do we #ee anything in said Washington Agreemeont that cone
ficto with eaid Railway Labor Act. Additionally, thers isan't any-
thing la tho Act for staylag the application ¢f the Waahington Agroce
masnt until tha partien to a dispute can reconeiles thelr diliozencaes
in collective bargaining over rater of pay, rulas and werking condi-
tions in the ceoordinated operation,

1 do not dispute the contractual right of employes to follow
their work and participate i tho "coordinated” opsraticas, but this
doas not mean that some "smployeas of all the Carriers involved”
will not bo "deprived of employment a8 a result of raid coordination, ¥

I leara from roading the record, in the instant case, that a
critical impasse bad boon reached by failure of the Pacific Electric
fraeight crews on Pacific Electric San Feraande Branch to evidence
any real intevest tn following their work. So, is it now to be said
that Carrisrs' righta uader the Agrecment of May, 1936, VWashington,
D. C. ¢an be defsated by inaction on the part of employes shat ohowo
a lack of intarass in following the work and a cloar refusal to agree
upon “assignment of employeoes made neecossary by a ccordination?®
Carrjors were willing to sgroe but tho Organizations of tho emplayes
affected wore not and se far as 1 know never have been and are not
now, Garriors' exprossed willingness for the Organisations to work
out the asaignment of smployes to their own satlsfaction within the
bounds of sald Wasohington Agreamunt s the basis here for saying
that Carriers were willing to agree.

Thooo who spsak of the Washington Job Protection Agreemaent
in reverent tones for its clarity and sase of understanding by men of
practical experiencus therounder fatled to "e¢ram down my throat” the
gagelng morsed of thought that the knowlsdgeabls and sophisticated
authorn Of said Agrecment intended for it t0 be "mutilazed” in any
ouch way.

(Continued)
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Qe-Subraittcd Deckot No. 70 coat'd, -p, 4

| decided that the partise should have another thirty days on
the property for agreeing upon a proper baaia for selection and
assignmant of forcea from participating Carriers, aftar contention4
that might have bold them apart had boon docidcd by me, but, if
they centinued to disajrea, the termas propased by Carriors should
to made effective; and, any dispute over ths incidence of the changes
to bc later oottlud in accordaaco with tbc Railway Labor Act, as
amended. In the meantims thoss “dufined employeses affected by
coordination” (employee of all the Carriorr involved) to brvc all
allowancas to which entitled under the Washlngtoa Agrsement,

The Carrisrs?! proposed arrangement for seloction and sssigne
maei. of forces in this dispute might not bave the Committes's sanction
in other and diffcront eircumstancco, but must be accoptcd hero “as

apprapriats for application in the particular case.' (amphasis added).
Ouly ona biassd as between the parties could have docidcd the dispute
in any other way, in my studied opinion.

DCCKET NO. 93

This digaent, although proper under the broad actice that
"Cmployse Mombers reserve the right to fils disgents to any .of the
dacisions they so desire”, was, neverthsless, uauxpcctod.

The wordr found in the "Deciajon" that "more cannot be required
ui ..z Carriers”, appear to havo an offcneivc ring at this late date,
but wrere not mentioned as offensive at the time of adoption. Ewvan now.
the words, used out of full context. as they ars in the dissent, are
characterized in eald dissent as a "bland observation', and 1 agree,.

Cbvicusly, though, moze is intended.by the dissent than to quibble
over words.

The thrust of ths dissent is that neither "the Section 13 Committoo
or Refar® Cofficy bavc any vestad authority to preseribe or direct the
termg or conditions of an implemanting agreement under Section 5
other than tho allocation of employees to participats ln a coordinatad
oparation.”

If the Section 13 Coemmittee, with or without a referee, is poware
less to dictate the tarms of an implementing agreement other than as
stated above, and I have no reason to say that it has that authority,
wherae, under tha Waghington Job Protection Agreement, do the
employees Or their Organizations find t&o right to iaject foreign
matters into dsliberations fnvolving the sasignment Of employces made
necessary Dy a re-arrangameat or adjustment Of forces in anticipation

of a coordination? .

{Contlaved)
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Dacket Ne, 70 coat'.d = P . 3

Thoe riga;, ia my opiaion, is non-sxistent and does not vest
anywhaze or in aany one under aaid “ashiagton Agresmaent,

IN the instant disputs, the employees and thoir Crganizatioas
ingistod, (alter reaclhing an accerd on the selection Of forces, the
apportionment of the work:, and assignment of employees to that
work, aas coateraplated by Sectionas 4 and 5) that Carriers make the
concessien, helora putting the "coordination™ into effect, that not
less thaa elght ms0e engins assigamenatsworkinge ovondayspar
week for a period of tares to flve pus, dependlag wpon agreement,
be retalned in gervice,

I corcurred in the views of the Carriers that this amounted to
an attempisd 'fob freeac" coatrary to the purpesaes aad iatent of the
Y ashington Job Protection Agreamomt,

Racogaizing, ¢ 0 | o, that, in connection with any anticipated
“coordination”, the partice thareto ¢ ro free to bargain out my
diffarences, UPON whieh they can readily agres, without rarort to
the Railway Labor Act; and, seeing some practical advantags ia
broadoning the scopa of aay implementiag agreement, beyoand what
is required by Sections 4 and 5 of said Washington Agreement, for
pusting at rest all troudblesome questions that can be foressen and
diapased Of amicadly in "one package*, | saught Not to impose upon
this freedom of choke. e 0 leag as not misused or abused to defoat
the lawful objzcts and purposes for {irss putting tho “coordination"
into effact and without any restraint upon anegotiations later to follow,
purpuant to the serving of the Section 6 notice under the Railway
Labor Act, as amended, Tho docisiom speaks for itsel in all the
particulars bherein mantioned,

DOCRKRET NO, 93.R

Thid leswes an which the Committee, without & Referea, dead-
locked are a4 stated in the Raleres Findings and Declsion and as
repsated in the disasnt, ‘

Those isswcs were fully haavd, argued snd exteasively brief-
od, -

The evidance ia the record claarly showed that, pursuaat ¢o
Section 4 natices, the partias met and evaferred, but could not
agrues On tko re-arrangemoent aad selection Of forces or assignment
of amployaes made nacessary in what Carriers alleged, and a
majority on the Committee fownd, Vvu a coordinatica’,

(Continuad)
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Dogckat No, 92.3 cont'd, » p. 6

The record {urther raflected that the Carrlera’ proposed
sclaction Of furces {rom tha omployacs of all the Carriers involved,
add aesigamont of empleyecs rwada necossary Dy a "cooerdination”,
was appropriatoe for application in the particular case,

Tha Employe Mombarg of tho Committao did not ream to think
the Committee had synthetic 1saues beforc it, Or a blased Refores
to "¢ram the works down the throat' of the employes, untll shey loot
the case,

"The 'Decision! Of tho Refaree rendared March 19, 1963, in
Docket 98 amply speaks for itgelfi” and | stand thareoa darpite any
fesllng without proof to support, on the part of others whose ime
partislity has naver been attasted or certified to, that sald declsion
reflects bias, prajudice and goma @ adirtic tendencios.

DOCKET NG. 73

With regret, | was unable to find a proper basis for sustainiag
a "geparation allowance under Section 9 of the Washington Agreemont
of May, 1%36" without deiagz what | thought would be violence to an
agreoment that all on the Commlttes, with or without a Referee, are
duty bound to uphold ia kesping with their individual judgments
properly exercised,

In the abseunca of claimant's chosen counsel, on whoaee advice
he obviously acted, a atizring and moving plea was made, on his
bokalf, by the Employe Maembers of tho Committee, and the Vice
Chairman of the Exploye Joint Conferanca Committee in particular,
On the basis thersaof and with the concurrencs of the Carrier Member8
of the Committee, the door was left open for t&e “practically illiterate”
claimant to ¢iaim "any other protective benefits he may bo able to
establish 1f thorae are others to which ha can lay elaim under said
agrezmment, " This part of the declaion was not arrived at out of
sympathy but duo te some remaining uncertainty that all of claimant's
rights had bcon foreclosed or extinguishad on the basle of facts of
record, Tho decision {8 just and condcionable. The Agreemeont just
door not support the claim at issus, however. from what 1 can find
tharein,

DCCKET NO. 92

Hare is & dissant that ably demonstrates ‘a remaining difference
of opinion on the merita, | congratulate the suthor,

{Continued)
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Docket No. 92 conild, » pe 7

Soma remate, tag-nd work wos (ransfsrred from one fully
caoordinated oacsation to aacther, after positions had beea abolished
that owed their continued exicisnca te a munual eoperation and no
longer requirad at i ons "coardinated” facility after At had been
convartsd to an automatie opsratiocn.

| wag not abic to datarming, on tha basis of tho record, the
essential ‘join2 action of two or morg carzicrs whoreby thay unify,
‘coneolidate, rnorga or pool in whole or in part their sopavate railroad
facilities or any of the wparations or services praviously porformed
by thom through auch voparate facilities.” (emphasis suppiied).

Is coutinuez to bs my cplnion that tho abelishment of shree
" pogular aad one roguler relief Operator-Leverman positions at MC
Tower was nat the rasult of joing actlion of two or more Corrvisrs for
eifoctuating & "eccordination”, au thei tevm is defined in Section Z(a)
of the Waahiagton Job Proteciioa Agreement, )

DOCKET NO., 95

Thiz ¢aso was ably and skillfully tried, argued and briefad. The
arguments in all ¢cages on the agenda are & matter of record, The
u“Findings" and “Dacisions" in ¢ll deckate, the szme us the '"Disscnte’,
miudt be evaluated in terms of the wacle raecord, desplie any and all
Fosuliing dissppoilntments.

CRGANIZATION {te, p. 22)

"Now, the word posiiicn i somothing that wa have got to decide
hore, just whai it meansy wilh reoepect to the Washington Agresment™,

ORGANIZATION {17, p. 419)

"RAut whore wo dicagree, and where this diopute les, is how ate
tho amployus assulpned to the Teologrophere! sutra boud wko were
moved down ane place oo the axtra board; bave these poople baen
affacted by the coordinastion? That is eur problem here."

CARRIER {tr. £p's 448, 449)

#The Agreement undez considoration is popularly known as the
Waghington Job Protection Agrasmaent and this Carrler carnostly he~
lisves that if this Commnities will conutrus the word ‘position’ as
msaning % job wheroves it is uced lu that genso in the Waghington Job
Protection Agreemsent, it wiil have no difficaliy in voaching a proper
determination of the quasution ot iacua,

(Ceatinusd)
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Docket NO. 95 n:‘do - Po (]

"Whatover coufuslon siziste lies in tho fact chat the Crganization
has aitempted to gubstitute ralative place, aituation of stauding as the
cneaning of tho termm tposition! where that term {8 vaed in the sense of
a job. Aa employe's relutive placa, sltuatioa or standing on & senlority
rooter 1a oot & job M

CALRIER (tv. pp's 437, 438, 419)

"No telugraphar on the extra st has a position, Job, with its
wsual atteibutzs of a rogular work period, duties, rats of pay, etc.
A selegraphoris rank on tae extra list is doterminsd by his senlerity
data on the rosts? and the soniority dats remains coastant irroapeciive
of the nuraber of moa on tho oxtra st,

“Emith displaced po cna on the axtra ek, He merely placed
himgelf in the aiot to which hi8 senierity entitled him. This iz a
sonfority and not a rotary axitern list and tolegraphers thereon are
called in coniority ordar to respond to service jobs covared by the
Telegraphor's Agreoment,

“Telagruphsrs an tho extra list do nos displace among thenisalves
excopi whea worlking on Joba covered by the Agresmeont,

“Uader the muoa of rho Telagrapher's Agreemant on this property
there LB ncither on extra bosrd noz cn extra Mot consleddng of an
acceptnd and established aumber oi mon or Jobs. Whean a telegraphurty
job lo abolished or ha L3 digplacad in cho exercise of sanlarity righte
and lacke suffieisnt senjority to obtaln and retaln anather reguler job,
he raverts co the axtra liass,

“Ha may contiuue theroon indsfinitaly peevided a period of ninety
congcesurivae Jays does not slapco batween hic sarvice on jola cavered
by tae Agreemaat, aad such a situatlon rarsly oceurs,”

ORGAMIZATICN {8* . pp's 420, 421, 422)

“Now, oa Mevember 13, 1961, our maa Smith revartad 20 the
Telographers' axtra bourd, acd he is recelving & displacoment allows
ance, Thoro wore aix mian assigned to the Telegrapherat extra board
at ¢that time, Thore was only one man on the bosrd gealer to him.,

Phat meant that whan to reverted 30 the extra board thare were
five man bolow hisa on that board, juator to Me. Smith.

{Continved)
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Docket No. 9% opi!d, ~ p. 3

"Now, the rale goveradng the use of satza board men on this
proporty §8 Rule 3(a), whieh I will quate.

'Temporary vacenciss will be filled by the oldact
idle sutzra amploycoe, providad aa oxtra ewployus
cannot claim oxtra work la excoss of 40 hours in
hi0O work waek, 4§ anuther sxtyra employee whe
kag bad isss than 40 houzs {n hisg work waek lo
&vailable, excegt that in filling the psoignmeaat of
8 réegular eraployss ho may continua thereon,
aubject to other provisions of this paragraph 3,
with reapect to votonilon of an assignment by
xira oraploysos, Whea an axtra amployss
takas the assizomaeat of a regular employee, ha
asoumag the condizions Of guch assignmaent,
including the work wesk and rogt daya thereof,*

nThat In & nutshall moans that extra omployeesd on the Frisce
Railroad sre wsed in zecordance with their seniority.

“In athar worda, Phase peopla have & position on the ¢xtra board,
the oldoot xan, the nexs, the third and so on down.

#Ag the work becomeas available the senior 1dle extra ermploysse
on that 113t is woed, he has & preference for the work as it becomes
availablo.

wif, for example, in thio case there wero six men on the extra
board. If two weaeks work becamae available, the sanior Man becams
eligidle for this work aad he would perform {t. At the cemplotion of
this assigoment ko 2oturns to thu axtra work board &ad there is no
othe? work,

#2ntly agaln ig first out on thut extra board because he is the senlor
employas aasigned to that bosrd,

wTherafore, whens Mr. Smiih returnsd to the extra beard ca
November 13, 1961, all five of thoso mon junior to him wers placed
down on that sxtrd board jast one more man, Thalr job opportunity
was lessened to ths extsns not only of the 1998 of one pasiticn but the
increase i eho 3iza of the uivs board by one man,"

{Continued)
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Docket NO. 25 ¢ vt'd, « p. 10

CARRIER (tr. pp's 447,449)

wn & % thig Commistao ia furthez earnostly urged to give apecial
stteation to the following remarks of the Counsal for this Crganisation
at a recont haariny bofore Emergeacy Doard No. 148 {(Carrier's
Exhibit 3 in the yecord):

MR, SCHOENE: I am sorry, Dr. Daly, I doa't gat the
distinetion you are making betwaeen jobs and positions,
apparcntly,

'In ¢ur terminology, we rafer to the sama thing as a
job and a pogition, and when == it i when w9 try to be
formal and write it into agreements, we ray 'positionst
whan wQ talk among curzelves, wo talk about jobs,

tEach of thom hss certain attributes, and Mr. Lelighty
kay testiffed to such as it bas a rate of pays it bas
deflned hours por day, days por week, and at least
gowerally specified dutias attached to the Job. As Mr.
Lefghty has testified, it {8 each ouch position o¥ job is
tdentified in tha wagzo acale, and when it i» c8seniial
that {te attributes be described in the bulletin, ™

ORCANIZATION (ir. pp's 451, 452, 453)

MR, SCHCOENE: Yas, I have a few quastfono. 1 will precedes
them by observing that I am becoming thoroughly conviaced that any-
thing that | and my clients say somewhare i somehow recorded in
somae glgontic aleoctronic brain,

“Mr. Daaton, {n the statemaent you filod with the Committes on
July L3th, you quotad Mg, Leighty from the same heariag that you
today quotod me from.

"Do you know what context the discussion was taken from?

HMR, DEATON: A. Well, thore is in the record, oa page 5 of
Carriorts Exhibit B, whero guite a few of you were discuoslag tho
question, Mr. Trienens was cross exemining Mr. Leighty and he
said this,

MR, SCHOENE: Q. Now, when you bave a vacancy Or sicknass
or otber ahsences, sad & masan is taken from what ls called the axtra
board, door he occupy & position? 18 there reach & thing as da extra

position?

{Coatinuad)
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. Docket No. 35 at'd, « p. I

“A. Mr. Leighty caid:

'On somoe rallroads, and | am not completely familiar
with all of the operations of tho Now York Central System,
but under tho vacation agreemseant tho employlag officer of
each division ie guppoased to confer with the district chair-

man oa each division and arrange for vacation schedulas
for each employes Who is entitled to a vacation that year,?

"Now theza, to return to your guestion, Mr. Schoens, One of
the mombara of the Boeard gave his definition of the term position
aad job. I think that was where yOUr remarke {ollowed,

"Q. In what context wa® this, what wse of the term position
wao under discussion?

. “A. This was in the haariag in ccansction with the dispute on
the Now Yoxk Control.

Q. What was {n dispate?
"A, It was cho so ealled job freeze notice, as I recall is,
Q. What was that notlce, what did it eay?

“"A, Well, I doa*t hove it. I ruad & Mr. Schoene, but | dea's
have all of tha trangeript here before ma,

"Q, Well, {a ordor to judge the relavance of the conversation
that you quotod, isa‘'t {t necegsary that we know ia what context tho
word position i3 used?

”At Wﬂu. !h‘v -

2

"Q, But you don’t knew?

"A, Tho record has several pages.

n{3, Nono of which reflaect what tho disputa was about?

"A, It is extracted from the bearinge, yes,

“"GQ. Yes, but the extracts doa't reflact what propesal was under
discuscion, do thay?

(Coatinaed)
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Doclkat No, 35 - =t'd, - p. 12

"Lat ma aak you this, You szid you read tho racord. ls
it in accordanca with your recollection that the propooal that gave
riso t0 the disputo waa the proposal taat tho exlsting rules bu
amonded to Includa a provision that no position should bo abolished
or discontinuoed cxcept by agreeraent batwean tho Carziers and the
Organization?

“A. | think you are corract.

"3, In otbor words, this conversgation relating to what the
Crganizatica msant should not be sbollehed or discontinued except
by mutual agreemant ?

"A. That to what has genezally baon roferred to as job freese
aotices,

"Q. 1 want to know if that wag the coatext of tho word 'positioat.
1 undarstand your answer to be yes, i that correct?

_ "A, My answor was, the Tmergency Board hearing was held ao
a rasuit of the notico the CRT served upon the Carrier, and | think-
you have subgtantial knowledge of what it was, you hava substontially
atated what {¢ waa, "

CARRIER (tr, pp's 443, 444, 445, 446)

#The Washington Job Protoctioa Agreemont has boen ia eoffect
for more thun & quarter of a century, and although the parties to this
dlapute have been involved in other coordinations, tais ig the first
tima the Orpganisation has contended that extra list telegraphers ware
adversely affacteq.

MCn August 25, 1959, this Carrier and the Kansas City Terminal
Company in Kansas City served a Saection 4 notice to coordinate KCT
tower 4 and Frisco-29th Street jnterlocker, Kansas City.

“COn Soptember 20, 1959, the Frisco Company and tho Santa Fe
servad Sacilon 4 notices to coordinate this sapavate statlom facility
at Pawnee, Oklahoma and CGirard, Konsas.

"The bmplemanting agreement on the Pawnes-Girard cocrdination
was eatored into on Cetobar 14, 1959, with the ORT.

"Iboa implomenting agraameoat covering the KCT tewar 4 and
Frisco-29th Strast interlocker was antered into with tho Telegraphers
on Februury 29, 1960,

{Continuaed)
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"Cn May 1, 1963, the Frisco and Cotton Bolt served Section 4
notices for coordiaation of their ceparats atation facilicies at Harvard
and Gideon., The implementing agreement Was signed September i,
1960.

"Ia none of those coordination8 wag thers any contention voiced
by the Organization as they are advocating here today, and ia connece
tion with the Santa Fe-Pawnas-Girard coordination, | would Ulike to
read into the record ona provision ia the implementing agreemaent,

"Thie {s Sectioa 4 of the ln;plchntiag agreemant of Cctoberld,
19591

*Subsequent (0 the effective date of the aforesaid
coordinations at Girard, Kansas and Pawnees,
Oklahoma agencies, as herein before provided,
this ® Dsll be detarmined by Frisco la connection
wlth the Pawnee. Oklahoma coordiaation, and
the Santa Fe in ¢onnection with the Girard,
Kansas coordination; the namas and senlority
dates Of the individuals displaced from e regular
assignment as a result of such coordinations.
Anductdisplaced® QOGN shallhchandied
{a accordance with the provisions of the
Agreement of May, 1936, Washington, D. C.*

“The Arbyrd-Gideon coordination wltb rho Cotton Belt, ® ffecdw
Septembar 1, 1960. Aceording to ORT Exhibit A, introduced here
today, those awards and the dissent therefor are dated Septernber 28,
1960.

"Now then, the notice to coordinate, Leachville and Campbell
wore © uwdon Augustl, 196, Implamaenting agreement was signed
an Aogust 24, 1961, and the eoordination became effective November
1, 1961.

"It {3 apparent thorefore that the Organization has seemingly
changed its views as t0 the meaning and intent of the Washiagton Job
Protsction Agresment, and particularly Section 6 therecf, since tha
Arbyrd-Gideon coordination.®

ORGANIZATION (tr , pp’r 456,457)

"My, Referaes, for the record 1 would like to ¢larify this agrese
ment that Mr. Deaton refars to, lavelving Girard, Kansas and Pawnee,

Cklahoma.

(Continued)
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"He quoted a paragrapa {rom that implomenting agreoment
which specifically roferrud to the application of Cho protective
benafits to a regularly assignad cmployss who is displaced.

1] said earlier here that as part of my duties | supervise the
pogotiations under the Washlngton Agresment,

"Vyhon this agreomant wa3s negotiated involving Girard and
Pawnae, wa had e relatively brand new Geaneral Chairman on this
property, aad wa had a brand now Vice Fresident.

vI think [ will repeat to you, Mr. Referea, what | told the
committee. YWhena this agreement roached my derk thera was certain
action taken, and | don't believe the Vice ¥rasidont @ eee flads it very
comfortable to elt down.

"That is the only agreameat, to my knowledge. that has & .
specific refarenca {0 the Washington Agreemant being applicabls ocnly
to regularly asalzned employeos,

nThat was a mistake, we have had to live with {t and haven's
ingisted {a this agresmant that the oxtra employees ars entitled to

anything.

*} want to correct the record. that this isn* our position and
never has been., Other Carvriars are paying tho @ xirb emaployees
who have been affected, but it i a vory difficult thing, Mr. Reforeo,
Co police the agplication of the Washington Agreament.

“It 10 a very complicated Agreamant, and many of our people
overlook thece boanafits that some of cur employees are entitled to
vecaive,

o
"] just waated to corroet the racord, that this is not the
Qrganization’s position, as contained in this implemeonting agreement,™

As an explanatory note, ORT Exhibit A refers to sustaining
awards in an ad hoc arbitration by Special Board of Adjustmeat No.
226 for interprating language of paragraph 1 in the “Burlington
conditiona® and the application of sold "Burlington conditions" to
extra boards Telegraphars in amployments with the MK&T R.R. Co.,
etressed in 4 pages of srgument by the Crganisation (tr. pp's 426,427,
428,429), with the aame hoavy ®  mphaoir again being p&cad thereca
in the disaeat.

(Ccutinnsd)
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Docket No. 17, dzeided by the Cemmittee, without a Referse,
i slso drawn into centention by the dissent. With regazd to said
docket, the only evidence of raeord on oral hearing, dieclossds

17. Crder of Railroad Telugraphers v, The Denver snd Rio Grande
Vestern R, R. co.

Claim of the General Commities of The Qrder of Railroad
Talagraphere on Denver & Rio Grande Wedtern Rallroad, ‘that as a
result of the coordination of the carrier's geparate railroad facilities
at Palicer Lake, Colorado, with the separate railroad faciiitiea of
tho Atchison, Topeka & Santa Fe Railway at same place, offective
July 15, 1938, tha Donver & Rio Grande Vieatara Railroad employess
covared by tha telegraphers! agreement, 88 listed below, havo besa
advavsoly affected in their qarnings, and under the provisions of
the Washlnzton Agreement of May, 1938, and particularly Section 6(a)
tharaof, have dus them for the period July 15, 1938. until April 30,

* 1940, approximately the amount8 set opposite their respsective names:

G. E. Schlaf $7.24 ° G, B, Pitney $364.12
C. F, Swanson 327.73 J. 0. Smith 334.26
J. H., Harvey 123.50 Fay Highfill 510.91
P. D, Lawis 327.25 F. J. Thimmmesch 422.13
3. M. Blackwell 370.42 E, T. Viebrock 17.38
J. F. Strador 337.78 Chas, Coombm 201,54
C. J. Vsheat 230.51 §3.574.82

and theveafter, subsequent to April 30. 1940, for the remaindsr of tbo
five year period mentioned ia Section 6{a), the same employes shall be
peid eumi-mouthly the difference, if any, botwean their actusl ® ualag#
and the average semi-maonthly earalngs of tho base year.,

Sybmitted Ex Parte by O.R.T., September 29 1941,
Y
DECISICN:

That empioyas Of the D, & R.G.V, reprosented by the Order of
Railroad Telegraphere lost two jobs at Palmer Lake a9 a result of the
cosrdination that ogcurred at that point, but on tho basis of paculiar
facts Of record all smployoo thereby affectad, including those affected
by Mr, [iola's exorcive Of asafority on the D. & R.G, Vi, roster, will
be accorded protection undar tho “AGREEMENT OF MAY, 1936,
WASHINGTON, D .C."

Neithey the elosing of tho agency at Howard nor the transfer of

the telagraphor position at Walsenburg to the Colorado & Southera was

(Continued)
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rho result of, o: related to, the Palmer Lake Coordination, aand they
will not enter into the compensation calculation aq used by either

pasty.
RAZFERZE'S INFERENCES,

DEDUCTIONS, AND CONCLUSICNS
{(Reasoning)

The digpute war submitted Ex parte for decision on the proposi.
' tions

YAre employscs asalgned to an Extra Board who
are aifacted by a ‘coordination’ entitled to the
protactlve beonefits provided In the ‘Agreement
of May, 1938, Washington, D. C,* specifically
a'displacemost allowance® undar Section 62

Section 6 providast

"No smployes Of any Of the carriors involved in o
particular coordination who ig continued in service
shall, for & poeried nat exceeding five years followe
fng tho effsctiva date of such coordination, be
placed. as a reault of such coordination. in a
worge position with respect to compensation and
rules governing working conditiona than he oecupiod
-at tha time of such cosrdiaatien so long as ha is
unable in tha normal exerciss of hia seaiority
rights under exlsting agreaments, rules and prace
tices to obtain a position producing compensation
equal to or exceeding the compensation of the
position held by bim at the time of the particular
coordination, except however, that if he fails to

" exarcise his senlarity rights to secure another
available position, which dees not require & change
in resideacs, to which he is entitled under the
working agrecment and which carries a rate of
pay and ecompensation exceeding those of the
positian which he elacts to retala, ha shall there-
after be treated for the purposes of this saction
ag occupying the pesition which he elects to
decliine "

The real disputo {8 over the meaning of the word'position'!, Cne
position had baasn abolishcd a# the result of & *'‘coordination', The
occupant of thm abolished ''position’, baiag unable, in tho normal mar-
ch of kig seniority under existing agreemants, rules and practices, to
obtain aaotaer "position was forced to the oxtra iist,

{Continued)
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-

"No employea of any of the carrlers involved {a
a particular coordination who 18 continued ia
service shall, for a period not exceeding five
years following the affective dato af ouch
coordination, bo placed, as a rosult of such
coordination, in a worse ‘poesition' with respect
to compensation ad rules goveralng working
conditioas than (the position) he occupied at the
timas Of such coordination.”

The protection afforded by paragrbph (@) of Section 6 shall be
made effective "whanaver appropriate’ through what is dasignated
as a "diaplacement allowance™, Any @ nployo eatitled to such allows
ance is reforrad te, for parposss of the agreement, as a "displaced
® mploycso”. Saction 6(b).

If the "dispiaced employaa®” falls to exerciss hit *seulority
rights' to securs anothar available "position”, which door not reguire
a change in residance, to which ho is entitled undor the working agreee
ment and which carries a rate of pay"” and "compensation' exceeding
those of the "pasition® which ho elects to retain, ho shall theroafter
ba treatad for purposas of Section 6(a) s occupying the “position”
whkich ke elocta to decline.

The key words la Section b{a) are "position" and "'n'niorlty
rights" as we shall try later to demonatrate,

The only “displaced employes” so fbr as | am able to see, for
purposes of this care, was the regular assigned encumbent of the
abolished poaition, who was unable in tho exercise of his seniarity
righto, 4o sscurd another Avallable position under the werkiag agrees
mont producing compaasation equal to or axceeding the compensation
of the position hold by him at the time of the partieular coordination.
He 19 being taken care of, No employo on the extra list was displaced
thorofrom.

In Docket No. 9, the Committes, without a Rafaree, had before
it a submission dated February 29. 1944. The Waskhingtoa Job

Protection Agreerasnt had boon in existence only about four years.
The record befors me in connsction with that Docket is next bereine

after reproduced.

{Contlaued)
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9. Crder of Rallroad Telegraphors v, Gulf, Colorado & Santa Fe
Railway co.

Jaint roquest for fatarpratation of the YAgreement of May, 1934,
Waushingicn, D. C,.* in connection with tha consolidation ef tolograpb
facilitios ot ooch Brady, Toxao, and Brownwood, Texas, Jo&t ® ub-
miozioa, February 29, 1940, Cral hearing waived,

QUESTION (1) = Es the "average moathly compensation" détermined
in accordance with the formulae prcocribod ia
Sactien 6-(C) and 7-(a) of the Agrecaoment, subject to
change t4 conform to subssquent iacrsases and/or
dacreages ia basic hourly ratos resulting from
gonsral wags adjustments 7

QUESTION (2} « Are affected amplayesa who have {nsufficieat seniority
to obtain and retain & regular assigaumaens, but whe
rovort to and peviozm service fxom the extra list,
entitled to compensction under Scctiena 6 ox Section 7,
of the Agreement, or uoder & combination of doth
Sactions ?

DECISION:

QUESTION {1) = No.

QUESTION (2} « Section 6 of tho “AGREEMENT OF MAY, 1936,
WASHINGTON. D.G." applies.

Practical railvoad men, if you plaase, msde that decision within
a relatively abort period after the Waghlngton Agreement was consume
mated, got some 27 years latex. The “benelit provisions™ were
aufficisntly claar for the "practical rallroad mea", who wsre parties
to the dispute, to know what they meaa. Thsy claimed oaly on behalf
of the Yaffucted employeos who have insufficient peniority to obtain
and retain a regulay assignment, If thers had bson some baais fox
claiming moxre under the pubmiasion, pursuant to the Agresement, {
roasonad that thasae “practical railroad mea* would have known about
{t, 80 voon after tbo Agrocement under which they were claiming bad
been conournmatad, and censtrusd their action to bs la complete accord
‘with mid Agreemsat. Docket No. 9 was fraquentiy maaticnsd on oral
hﬂ‘rings (tr . pp'ﬂ 418. “9. 459. ‘60).

(Ceontinued)
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* " In Docket No. 17, supra, ths Comanittea, without a Refares,
aad baforc it an Ex psrte submigsion from the GRT dated September
29, 1941 cn bahalf of 1adividunl claiznants, a9 dlotinguishad from a
puomission oa principle in the instant ¢ase and ag in Docket No. 9.

Tha decision in Dockot No. 17 doas not say who of the individual
claimants woro affacted, but dooo bold:

“That employes of thw D, &R.G. W, roproeentod by
the Ordar of Railway Telogzaphars loot two fobs

at Palmesr Lake as A result of the coordination shas
oceurrud at that peing, but on tto basis of the
peculiay fucts of record all employer thersby
sffacted, Includiag these affoctod by Mr, Hals's
exarcisa of gealozity on the D,k R.G.W. roster
will be acecordsd protaction under the '‘Agreoment
of May, 1936, Washington, D. €,

The "'poculiar facts of record”, in Docket No. 17, and not in some
other dockat, were obviously e¢omtrolling of that decision. What the
fpeculiar facts of record” wore thet influsnced the decision is still &
mystery t0 ma. Prasumably thosa focts wore paculiaxly applicable te
D. & R,G.,W .‘a agrevmeat with its Telagraphers.

Dockots 18 and 21 came on for bxloi mention during oral argument,
a@ showa &t pago 458 of the tranaceipt, as followal

uIn Dockets 18 and 23, those dockotr seemingly
covar disputos as to displacement allowances
to which regularly assigned employeos were

. ontitled,

"3ut {f those ragularly assigned employaes

who weare claimants in thoga dockets raverted
to the extra board, or as the Organization eays,
diaplaced someone ¢lae on the extra Mot, |
don't find any elaims ia those docket8 in behalf
of the extra amploysca,™

Ajftar the record had been closed (tr. p. 458) the Employs Members
of tho Commitiee, sensing come failure on the Orgaaization's part to
gag in Dockat NO, 17 the great woeight and probative force aarlier that
the Employe Maxabers of the Committos would aow give to that declsion,
later came forward, an the 1aat day.the Committee was in session, with

tha ORT'e submissioa in that Docket. but not the entire record.

{Continund)
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The ORT submisalon sorvas to 1dantily the named ¢laimaonta
according to "positlon held immuadiately prior to coordination™;
“normal oxorelse of senlority as a result of courdinatica’; and,
"subseguunt ¢nerelse of seniarity", '"Total corapensaticn recelved
during t25t paried® and “avaerags moanthiy compensation recolived
during oot pariod® ara given {or verificaticn of the clalms on behald
of the indlvidual claimants,

It cau zlse ba daterminad from the Ex partoe submisolion, ia
said Docket Mo, 17, that one I, il. Hasvey wasg displaced on the
extra board {roms the Ypositioa™ of "2d Tolographes Trinidad,
Colorado" which bo held lmamadiately prior to the coordination.

Ton Of ths cthor namod ¢loimants were on the catra board, Mr,
Hale, vamaed in tho decision, was "not involved in the iastant ¢clsfm®,
Ho "did not chooso to place himsol in 3 less faverable condition of
“employmeas by sovering bis oxmployment with tho DARGW and trande
farzing hio senlority to the Sants Fa Railway in ordor to continue in
omployrient at Palmor Lakae,

The Carrier Mombers of the Commiitee refused to be drawn
into aaother argument afler the record had been cleeed, The
Carrierig oificer, who had argued the case before me, wao not
awarz, at the time, $hat rho Orgaaisation hod asw srguments to
gdvance, Tho Employes genvrally look with disfaver upon re-hearinge
or rae-argument, I was not particularly {impressaed with the decision
mads on tae "hasis of the poculiar fasts of recaord', Thoso wozds
are siudiously employed frecuently by 8 deciding agemey, in connection
with any complieated record, to tie the dscigioa down to a particular
cane. Tua iittla of tho recerd before ras {n Docket No. I7 i8 complie
cated, | docidad agaiast applying the decision in ancthor and latew
caye, invoiving different parties, who caanot be idontified with the
“oaculimr facts of record” {n the decidod case,

| did igaore the sustaining erbitration decisivas by Special
Board of Adfustment No. 225, but not out of auny disrauvpact for the
views of ¢he vory able Referce who roagons hia rocult quita well.
Whothor he would bave roseoned the sams result on the resord beiore
mo, or whathor I would Bave ayzivad at the samo decision {a the
disputa heard by him, neither of wa e called upon t6 may.

The langusge in paragrapb 1 Of the “"Burlington Conditions®
and Section b(n) of ths "Washington Agroement” springs irom
different aouvces. Those wno are callod upon to look to othe?

{Continucd)
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neondliticns™ for employe protection are {ree to laok to this Committeo's
intarpretation of the Wasalngiton Agrooment, i thoy wisk, but what

they say about the "Burlington Conditions” as a baosls of gronting or
withholding bonefits, doos nut biad this Commltice, in my opinioa.

Tus Jectios 13 Covunities bao 0o standing vndor tha “Burlington
Cuoaditicnst, nor Jdoas an Arbitration Board, in ad hos arbitration
pracecdings for coautrulng, interpreting and applying tks “Burlington
Conditions™, have any otanding urder tho "Waghington Job Protoction
Agreamsai',

The enacimont of Scction 5{a){f) of the Iaterstats Conumerce Act,
or acilon of the Interstate Comuncrece Commission imposiag conditions
for the pratoction of omployes, does not necessarily stay tho applicae
tlon of the Agreoment of May, 1926, Washington, D, C,, from wkatl

_woe la Docket No. 27, doclded by the Cemmilttac with the assigtancs
of anothsr Referee.

1 Jeel confident that the Employe Members of the Committos
wold not hold thamaelves to ho baund by an advoreo decision in aa
arbitration proceedings outaldo the Washingtoa Job Protection
Agrocement and we toink with good season &# harein statsd.

1 tricd, but could not raaaon that the worda “worse positionY,
appearing in Saction 6{a) differed f2o:mn the use of the word "pooitica¥
Live moro tizaea ta rho same Section, Or in connection with it3 maay
othar appadrancss clsewhere in the Agreement of May, 1936,
Vaohicgton, D. Cc. Soe Sections &{c), ?{a}, 7{c), 7(H, and 9,

Tho word "position™ {6 not dofired, A batter or worgs "'poasiticn’
with roopoct to eompansation aad rules zoveraing workiag cenditlons”
koo to find ite zoota in exiating agreamonts, rules and practices vn the
neoperty, for the craft or class of employes sffocted. Tho sumv holds
2o the €XOrcise of gunierity righie.

A "position™ undor the Telogropherc! Agrecment has cortain
siteibutes, such as “zrates of pey”, Ydefined hours pay day", "dayd poy
woelk, "and at least gonarally opecified dutlies attached to the job”,
au phown from testimony bdefore Emergency Board No, 148, In 67 out
of content with that disputa, the words have a familiar ring, 28 do the
weords "each such poeition or job is identified in the wage scale, and
whan it {8 aguontlald that ite ateribates ba described in the bulletia",

{Centinued)
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The "bulla tin", in railroad parlance, is the adverticement of
an axisting vacancy in 4 position identilied in the wage scale undor
the Telographerst Agreement. The "bulletin® is the means for
edvartising the vacsacy, rate of pay, houre of work, duties, ote.
of the vacant position, for the “‘exerciae Of soniority righto under
exigting agrecmaents, rules and practices.™

Senlozrity {8 tha tauchstone of all rizhts under the Agraement
of May, 1936, Washington, D. C. and {s the liak thet is inseparably
welded t0 all "positions® within the contractual moaning of thas word
in keaping with the agreament, rules and practicesonthe ® ¢rOJ+¢[]
properties,

The decision, as a casual glance will show, dees aot forsclose

tho righta of all “extra* employss undar the Agreement of May, 1936,

- Waghiagten, D, C. There ara those "extra” employes in the railread
industry, who. in the normal exerc¢iss of senlority rights under
existing agreementy, rules and practices on the diffsrent properties,
displace on or displace from the extra list or board in the normal
exarciss of sspiority rights under oxisting agreemaents, ruler and
practicer. In the instant ¢case no telagrapher had been displacaed
from the extra lie?, nor was anyone ou raid extra list at the timae of
ths eoordination deprived of amployment as a result of said coordinn.
tion. This was not aa abandonment ¢aa¢, Bro¥ a transaction approvad
by the Intarstate Commerce Commisasion where other protsctive
bonef{its had haen imsposed.

The final point of disagresment {a the asserted “grievous arror”
that X ¢hangad the words. “no employea of any of the Carriers etc” to
read, “no resular assizned employee of any of tho Carriers etc”, 1
sm left to reason that £ I had changed the words to read, "no regular
sssigusd or extra employees of any of the Carriers ate', I would not
have changad the language of 8action 6{a}), The words, "mo employee
of any of the Carriers etc" standing slons are dsveid of 2ny meaning,
It does rot amount t0 a ¢change in language to supply wozds of raason.
able intandment on the basis of the entize page, writing, or agreement,
as explained on the record by knowledgsable parsons. Tho fault muat
bo, thereiore, that | did mot supply the words that the, Organisation
wanted me to uae.

The vslua to be assigned to the decision and the dissent in this
cage caa now ba assessed on the basis of all ¢f the record in the
great datail hereia racited,

(Coatiruuad)
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DOCKET NO. 109

Section Z{n) of the Agrsemant of May, 1936, Washington, D.C.
providess

"The tarm 'coordination! 28 used horein means
joint action by two o MOre casriars whereby
they unify, consolidate, marge or pool in whole
or ia part their separate rallroad facilities or
any of the operations or sezvices praevisusly
performed by them through such separate
facilitiag, ¥

1 bhave It on authority of tho Crganization (tzr. p., 490) thatt

"H{ere we have & terininal that was coordinated,
that §s how they formsed the terminal in the first
placae, the seven tanant lines.

“"This was effected prior to the Washington
Agresmaent, but it was & coordination. ™

Therefore, it i ® s&bl.Irhed at the cutsat that, by jolat actlon
of two Or more carriers, the oparations Or ssrvices praviously pere
formed by them, in whols or in part, through their separate fucilities
had baer unified. conaclidated, mergad or poolad before this dispute

arose.

Tenant lines are now porforming the questioned apsrations w
gervices, in Whole or in parxt, through thair separate facilities. The
Orpganiaationts argument thst tae Clacianati Union Terminal ia e
carrier_pasty to the Agresment of May, 1936, Washington, D. C. had
soms appeal, but did not carry encugh woight o overcome some
precsedent valus of earlier doclaions by the Committes, assisted by
another Referwee, in Dockets 25, 26, 51 and 61.

| did aot recoznize in the “Findings" that & coordination was
effectad under the facts and circumstances of record, as tha dfssent
gratuitously helds. If this had bean a case of {first impression or
other than tenant lina2 hod been involved, 1 might have reasoned
differently; but, | was aot convinced, oa ths basis of this record, that
Section 2(a) of the Agreamaat, aupra, is @  p#icaUo. This case is one

{(Continued)
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where oporations or services previously performad by the tenant lines
through thelr separate facilitles ary again being performed, in whole
Or {n part. through thoss samas separate facilitiaa,

CONCLUSIUN

Thie responso to tae dissents will not seeve my learnad and
respacted colleagues, on e¢ithor side, to any groat advantage, nor will
it likely gain for ma any greator respsct from tho Empioyo Members
of tha Comumittes. Moot of what appaars kezela was raid by me to
tho Committes in our long dellberaticns; and, if [ failed to impress
my dissentars then, as | obviously hava, I hold forth scant hope of
doing se now,

A Reforee s at o orne disadvantage, however, in the ® yre of
others, who do mot know tbo record, by reason of his xealuctance to
_ expound on his decisions, if, in tho process, ho cm get by with fawer
words, The reasoned result ia important only in those dispuies that
contioue after the rasuit is known,

Dated at Sand Spriags, Oklahoma, this the 5th day of Decembaer,

- Respestfullyjoubmitted,
Afo ity
A. Langley C¢fleyfd R °

1963,



