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QUESTICN
AT ISSUE:

SPECTIAL EOARD OF ARJUSTME

Butte, Anaconda and Poacific Railway Company
and
Brotherheced of Maintenance of Vay EZnploye

()  Should the Carrier have restored Lo
ice on Aoxil 17, 1868 all oif the Malntoenan
of Way employes who were laild off in force
reduction on July 15, 1867 and

(B} Are the follcowing named employes entitlicd
to comransation for eight (8) hours cully Zorx
gach work day of tholr foxmer work wesk ascign-~
nents for which they have not received compan-
sation since Zpril 17, 1963:

R. W. Benner A, J. Tomonén J. A. Porier, Jdr.
G. J. Sm=t, Jr. R. P. Cortez J. 2. Xopo
G. M. Fries F. M. Harrington A, . Cexrle
H. P. Lorello L. Te Murray J. J. vvant
i J. M. Patrick Je J. HMurphy W. £. Panny
A. A, Hill J. J. Bradley L. A. Stons
H. Gonzales L. J. Cook Carist valdez
H. ¥H. Forsyth J. U. White . C. Coox
S. Girardi D. ¥. UWeilst P. J. Cannon
E. E. Gacdener K. F. Mitchell E. D. Pcterscn
A. E. Davies R. L. Jones J. W. Harringoon
L. E. Hammond C. J. McCabe
OPINION ‘ :
OF EOARD: Carrier transports raw materizls and £inished pro-
ducts for The Anaconda Cempanv. When the coppar sirike
was set for July 14, 1987, Carrier on July 10 posted a notice oI
general force reduction effective July 15 "due to thrcatznsd strix
action by various unions against The Anaconda Ccmpany.' Waen
“the strike ended, Carrier pvosted the following, on April 1&,
1868: “Notice releazsed by this office July lO, 1987 is cancsllecd,
effective 12:01 A,M., Monday, April 22, 1968." Scme cemplovees
were restored o scrvice on various dates Deginning April 17.
According to the Emploves, Carrl pased the fur-
loughs on Axticle I, Section 4, the emecrgency DrOVlS;On cf the
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February 7, 1905, Agrecement, which cpocifically licte siriles

as on exanple of an cmergency, and viiich provides thoh vwhcn
"oparations are regtored emploveecs entitled (o nrecervaticon ol
employnent must Lo recalled woon the termirnation of tnc ciner-
genev. " However, Carricr contends that it acted under Lzclicle
I, buction 3, which pernits reduction in the nurher of preiocted
cmaloy“cs deCﬂ upen OpCllﬁu in business; ite businccs not
only disappeared in Julv, 18067, but remained on & ¢reatly dimin-
ished basis after the end of hc copper strike in Awpril, 1948,

Elencnts of koth Section 3 and
have bzen invoked by Carrier. Yor example,
period was utilized, since notice was given
the current schedule agrecment and not with Se
16~hours; all employees were fu_louc ed, which

= Sakes
only under Section 4, while Carricr contended that it was thne
decline in business, & Section 3 reason, which causce tne lay-
OIifs.

However, the Februvary 7, 1¢65, Zgrcement dozs
not wermit Carxier to invoke parts of ecach. Further, Cexrier
is required to comply with the reguirements of the Section
under vanlceh it is acting. Although Carrier argucd thnxoucnout
that it was proceeding under Section 3, its furlough cf zll
emplovees was solely a Section 4 option. Uneer Section 3 alil
enployces may not be laid off, since that provision authorizces
proportional reduction in forces to the extent of a declins in
business exceeding 5%.

In addition, Section 3 requires specilfic cal-
culations which wera not made. Questions No. 2 and No. 3 on
page 7 of the Interpretations of November 24, 18865, vrovicds
that the information on which a reduction in force  is based
must be supplied to the Emploves promptly, as scon as it is
available. That Carrier a vyeay later incluéc calculations Zor
April and May, 1968, in its submission to this Committes (and
then without showing any specific relationship betwesen the
decline in business and the number of employees furloughed;,
was not compliance with the explicit reguirements of Sectiocn 3.

Since both the original notice and ithc nature oI
the general force reduction from July 14, 1967 to April 22,
demonstrate that Section 4 was invoked, Carxier was onligsd 10O
recall, all protected employees "upon the termination oI the
emercency." Although Question ¥o. 1 on page & of the Inter-
pretations indicates that Section 3 may ke invoked even after
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reduction in forco, Lo do thi

pliance wiili Scgtion 3, and n

such compliance curlng the

Lccued emplovaas have a guarantea of ¢
wvad only under cortain = j -

failure Lo observe thoze conditions oblig

T

ns & Lt to cemply with
the con ctual guarancee
In its Submission Carxier co in any
case slx of the Claiments are not protec ven
at this late date Carrier gives no sup tna
assertion. It never ralsad the guest] SLLY,
althoucgh cach Claimant was named in th on
May 22, JJou. She placc to raise and a 1 d=zsuo
is on the property.’ Protected status lv & ¢uzzticn
ol lnterwleu@bloﬁ as well as & malttex L dzoo, and
this issue cannot therefore bz resolve rolferring
the matter back to the parties for nutu wwtion o a
fact. Since there is no presant basi ng The Zmploves’
assertion on the property that all Claimants are protected
employecs, each is nclc To ®2 entitled to conpensation.
-]
The evidence deomonstrates that the general recall
date was Apxil 22, 1968, as shown in Carrier's notice, althouch
scme eﬂoloyees returned to work on Apnril 17. Conseguently, ine

claim is allowed from April 22 only.

AWARD

1. The answer 1o Question (&) is that Car

rier
should have restored 1o sexvice on April 22,
1968, all of the Maintenance of Way emploves

who were laid off in force reducticn on
July 15, 1967. ;
2. The answer Lo Question (B) is that the naned

: employes are entitled to compansation
e eight (8) hours daily for each workda
_ their former work week assignments Lo
they have not received compensation g

April 22, 19&8.
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Milton Priecdcan, heutral Meooer




