AVIARD TG, 166 -
Cace Wo. [D1-10-1

SPLRCIAL BOARD OF ADJUSTIENT HC, 605

PARTIES } Delaware and Hudson Rallway Company
TO THE ) and
DISPUTE )} DBrotherhood of laintenance of Wav Enploves

QUESTION Are the eighteecn (1l8) crossing watchmen

AT ISSUR: (identified in Attachment "A" to our
notice to Messrs. iltz and Leighty and
identified within the 'Employes' State-
ment of Facts" of the Employes' ex parte
submission) entitled to be compensated
at the rate of theilir comvensatcion guarantee,
as provided for in Article IV of tae
February 7, 1865 Agrecement, on and sub-
seqguent to the date shiown for each?

OPILICY Claimants in this case, who are Crossing Watchmen,
CF BCARD: eachh refused cr failled to accepnt a tcmoora:E assign-~
ment as a Trackman. Althouch such assignnents cCross
seniority lines, they do not c¢ross craft lines Ac each Claimant
declined the aHSLG 1oat carrier removed him from the list of pro-
tected employees, pursuant to the Pebruary 7, 1865, Agreenent.

Article II, Secticen 1, provides, in part, as

follows:
An emplovee shall cease to be a2 pro-
tected emplovee in case of his...failure
to accent employment as provided in this
Article.
Article II, Section 3, contains the following
gentonce:
When a protected empIOVﬁe'is entitled
to compensacion under this Agreement,

he mavy ke used in accordaance with
existing seniority rules fcox v;ca:‘
reliefl, nolicay vacancicg, 0r sicH
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relici, oxr for any other {empoyary
assignments wiilch do not reguire the
crocsing of craft lLines.

Each of the men involved was a protocted ennley
entitled to compensation under the Agreement. Each was :
to accept the assignment, 1f it acco*dod with existing seriocr:
rules, ceince it did not reguire crossing crafi lincs. Ceritainl
furloughed Tracikmen, with senioritv in bna_ classification, mus
be called initially to £ill vacancies Lif they are available and
arce reguired to ke called under the rules. It would e impro
.under those circumstances to substitute a Crossing Watchman £
a furloughed Trachkman in filling a temporary assignment as Tracli-
man. :

The Emploves' defense regted heavily upon this
obligation of Carrier. While there were a nunbexr of ~uﬁloz~ﬂ?d
Trackmen during the 1966-1967 poriod involved, no specific evi-
dence was ever submitted to Carrier or te this Committee estab-
liching that on the dayvs involved in these cases furlouched
Trackmen were actuzally available and reguired to be called puc-
suant to Article IV of the WNational Agreement of August 21, 1554.
Carxier contends there was nona.

In any event, a fundamental guestion is wnethex
each Crossing Watchman, who seemingly had no knowledge of the
availlability of a furloughed Trachkman on the particular dav ne
was called, mayv properly invoke self-help and refuse the assign-
ment rather than accept it and grieve Carrier's action. In
industry genera7lv rectification of an emplover's wrongful act
is through the grievance machinery rather than through the
enployee's refusal to perform an assignment.

Although Carrier asserts in this case
]

of the furlcuched Trackmen were reguired to be recalled, a letter
dated Decomber 10, 1968, which it submitted in a related case,
My=-7-2 (Award Ho. 606}, lnd icated that there were furlcoughed Traci-
men wno had made themselves available to £ill temporary vacancies.

On five occasions in 1966 and 1267 furloughed Tracikmen werc com-~
pencated on days when Crossing Watchmen were impreoperly calle
to £ill temporary vacancies. However, furloughed protccted

Crassing Watchnen wexce used for temporary vacancics asg Tracima.
on 54 occasions and there was no claim that furloughed Trocint)
were availalle and required to be called on those occasionc. It
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AVWARD 10, 15
Cacse No. !M7-10--

is revealing that cn the £five occasions where claim

S WIre pro-
sented on behalf of furloughed Trackmen, the furlouched Waebtchimon
who were assigned to the temporary vacancvy did accept the assign=-
ment in contrast with the 18 occasions involving the Claimanis.

Award No. 66 of this Coumittee held that three
of the Clajitants were properly removed from the protecied list
for refusing to accept temporary assignments as Trackmen. The
present case involves their claims for compensation Lo* suibse-
guent dates, and for the first time evidence of physical incapac-
ity i1s offered. The claims must be denied. Since Carrier's
action was sustained in the earlier case, each of the three has
lost his protected status. It cannot be restored for subscguent
periods. There would be no terminal point in litication if new
evidence could be developzad seeking to restore protected status,
which had keen previously denied on the evidence submitted.

0f the remaining £ifteen Claimants nine flaztly
refused tbe temporary assignments, according to the memoranda
of Track Supervisor Borst, which were submitted in evidence.
Another Claimant, George Oleckszulin, did £ill the temnorary
assignment for two days but then failed o return to work and
gave no reason for his continued failu_e to work. HMr. Olakszulin
did not deny Track Supervisor Borst's allegations and a2t ne time
submitted any justification for his reifusal to accepit the assign-
ment bheyond the first two days. He also ceassed to be a protected
employee in accordance with Article II of the Agreement.

~Joseph Osmanski was called by the telephons cperator
at Hudson to £ill a track vacancy on May 11, 1867. According to
Track Supervisor Borst, Mr. Osmanski refucsed to accept the assign-
ment. Although Mr. Borst hlmself id not spealk with Mr. Osmanski
the veracity of the Operator report went unciallenged by Claim
on the property. It cannot thebefore be challenged successfully

on the ground of hearsay at this time.
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In each instance Carrier acted with d
diately upon learning that a protected Crossing Watc
declincd an assignment. It evidently did not investig
son for an cmployee's refusal to £ill an assignment, ¢ oz
was gilven. Although Article II, Section 1, states that an emplovee
ceases to e protected 1if he fails to accept an assignment,
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Implicit in this cul lgation is that the failure must Lo without
good cause. In four instances it is held thot Clainants had
acdeguzate cause for their refusal to accept the offer of tem-
poerery enplovment on the speclfied cccasion.

At the time that Claimant Joseoh J i
to accept @ temporary assignment as Trackman offered nim -
Borst on June 16, 1960, he gave ne reascen for his relusal.
Indeced, he gave no reason during fthe initial progressing of
claim on the property. However, his claim along with thosz of
the cthers had been held in abovance pending disposition of
case No. IW-7-E. The parties had agreed on January 11, 1SCE,
that "withiin thirty (30) dayvs following decision on Case o7-7-3I,
the parties will mect for the purpose of maiiing an effort to
dispose of" the pending claims. The parties dulvy met on Jun
19G9, and then for the first time reference was made to T
sical Q’SaDlll v ¢f Mr. Pacne.

L[]
hei
m
2
]
(&

Evidence of r. Paone's phvsical condition con-
sists of a whvsician's letter dated May 28, 1869, which states
that he underwant surgery on July 3, L9581, znd I1s unable o

perfcrm manual lgbhor. Although this letter had not been sub-~
mitted pricr to Carrier's decision to terminate Mr. Paone's
protecued status, it nevertheless was available during the dis-
cussion on the property. Thco belated submissicn of such covidence
dozs not warrant imposing rCthaC;;Vg lighility on Carrier; it
did justify his restoration to protected status and conpensation
Inecident to that status, once Carrier wag advizsed of the reason
for Claimant® s inak.lity to accep:t the assignment.
Onn Julv 10, 19G6, when Track Supcrvisor Borst called

Martin B. Carev to ¢ffer him an assignment as a Traciman, Hr.
Carew was not at home. Mr. BOfSL spoke to lMr. Carev's houwcekeener.
Mr. Carev neiither vor]:ed the assignment nor communi Lcated with M.
Bcrst. DBut there is no evidence that e had ever recoived wae
mescage fzom tne houseliceper. Apparently, Carrior mads ne oIlors
to ascertain wacther its S*HCle nessage on this onc occasion had
ever hacen roccived by Mr. Carev. Conseguently there iLs no ovidons?
tiiat he refused an ascignment. An emplovee's fallure e ronort
for worli, when there is no evidence that he roceived noctiilcaticon

£ it, ie not a basis for termination of protecited status. T
chlicgaticn to notify rosts with Carrier, as does the burden to
nrove nocification. Claimant was not rccwired o proeve thot ne

was not notiiied. .



AVARD HO. 169
Caze NO. V-1

According ©
dun dated July 10, louf, cl
assignment as a Trackman a
that r. Pringle worked on July ll aluno e "did on
to work." The duration of the assicamont s
wrotve tnat Mr. Princle "told me sevcral wae
not able to do the work."
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Unlilie most of the others, lix. Pri
refuscd the assicgnment cut of hand. He did undex
ceased only because of claimed inabilitv. -
status should not have been imposed under these
It was Mr. Borst's nmemo itself which set forth €
Mr. Pringle &id not work beyvend the cne dav. Th
and did not challenge Claimant's assertion. Thes
between enployees who on principle simply "efuce
and one who glves his reason for it. Since Ca_
question it, the reason given for Mr. Pringle’
tinue to work should have warranted continuation
status.
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John . Andrejko was denied continuation o
tected status when he refused a temporary assignment as i
on Marcn 16, 1967. Track Sup rvizgor Borst's memorandun &
that. "Mr. Andrejko had worked the night befocre and reiuse
accept this temporary assignment."”
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Article II, Scctions 1 znd 3, do not presuppose
that a protected employee loses that status if he fails to
accept an assignment regardless of the reason fox nils failure.
Nothing in the record indicates that Mr. Andrejko's explanation
lacked validity or that it did not justify his declination of the
assignment.

AWARD

The answer to the Question with respect
to 14 of the 18 Crussing Watchmen is No.
The answares £o the Questicon with reswnect
to the others is as follows:

— -

Martin Carey, Clarense Pringle, and
5

Jo:
Andrejiko are entitled to e compensatcd

CJ ;J’
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AWARD HO., 169
Case Ro. MWw-10-IZ

at the rate of their compensa
antee, as provided for in Art
" the February 7, 1865, Agrecment on
subseqguent to the date shown for ecach.

QO
o é e

O

ba

Joseph J. Pacne is entitled to ke com-

pensated at the rate of his compensaticn
guarantee, as provided for in bwﬁw le 1V
of the February 7, 1865, Agreemant on and

subseguent to June 5, 1269.

\,Y\m \,./0 o e

ZHH ton Frieaman
Neutral Member

New York, New York
Decenber 24, 1969



AWARD NO, 169
(INTERPRETATION)
Case No. MW-10-E

PARTIES ) Delaware and Hudson Railway Company
TO THE ) and
DISPUTE ) Brotherhood of Maintenance of Way Employes

QUESTIONS

AT ISSUE: I - (a} Has the Brotherhood of Maintenance
of Way Employes correctly interpreted
Award No. 169 as sustaining the claim
that Claimant John Andrejko is entitled
te compensation on and subseguent to
December 1, 1966 and is he therefore
entitled to now be compensated for the
period extending from December 1, 1966
to and including March 15, 19672

OR

(b) Has the Carrier correctly interpreted
Award No. 169 as sustaining compensation
claims for Claimant John Andrejko ONLY for
dates on and subsequent to March 16, 1967

but not for any dates prior to March 16, 19672

II - If neither of the above questions are suscep-
tible to an ungualified answer, precisely what
additional compensation (expressed in days or
other time period) is Claimant Andrejko entitled
to receive by virtue of Award 1697

OPINION

OF BOARD: In its submission of the claim f£or John Andreijko in
Casc No. MW-10-E, the Organization posed the duestion
whether he, among a group of 18 Crossing Watchmen

“identified in Attachment A," were entitled to compensation

guarantee "“on and subsequent to the date shown for each." Attach-

ment A listed the date for each claimant. In Andrejko's case it

was "12/1/66."



AWARD NO. 169
(INTERPRETATION)
Case No. MW-10-E

During the original correspondence on the property
Carrier had noted that Claimant would be allowed pay for the
period now in gquestion "less the number of days he worked for ‘
the CNJ." It had been Carrier's position in the original case /
that Claimant had lost his protected status in March, 1967, by
virtue of refusing an assignment as Trackman. Although the
correspondence had been attached to the COrganization's submission,
no reference to it was made by the Organization. And Carrier‘s
submission had merely noted an offer to pay Claimant for "time
lost prior to March 16, 1967 in excess of time worked for the
CJ upon receipt of advice from the General Chairman as to time
worked for the CNJ." Both parties' arguments were addressed to
whether the 18 men had lost their protected status.

Award No. 169, in deciding that case, held that Claim-
ant's protected status had not been forfeited. The Award said
that he and two others "are entitled to be compensated at the
rate of their compensation guarantee, as provided for in Article
v of the February 7, 1965, Agreement on and subseguent to the
date shown for each." The date shown in the Organization's sub-
mission for Claimant was 12/1/66. Thus the Award held that he
was entitled to compensation from that date.

Carrier now contends that since Award 169 was con-
cerned solely with deciding the issue of Claimant's loss of
protected status on March 16, 1967, when he failed to work
ag a Trackman, compensation for the period involved was not
granted by that Award. It is true that issue was joined by
the parties on the common thread connecting all 18 men, which
was thelr assignments as Trackmen, and therefore the Opinion
dealt with that question.

But it is also true that the Organization had sought
compensation for a protected employee which had been withheld
from him. A carrier's failure to pay compensation due under
Article IV for any reason or no reason may be submitted to the
Disputes Committee, as was this issue. If no argument is made
to support the reason given for non-payment, or if the argument

-2-



AWARD NO, 169
(INTERPRETATION)
Case No. MW-10-E

is not deemed sufficient, or if it is not discussed in the
Opinion, the specific direction to pay wages due from a certain
date is no less Einal and binding.

The original claim did not seek compensation beginning
in March 1567, but beginning in December, 1966. That is how
the claim was flled Nothing in the record persuaded the Com-
mittee to modify the amount sought. Since the claim was upheld
in its entirety, payment for the entire period when Claimant
was denied compensation is due. The original Award must stand,
and compensation is owed Claimant from December 1, 1966. The
Organization's interpretation of the Award was correct.

AWARD l

The answer to Question No. I (a) is Yes.

’/)dfzz /é/é] el

Milton Friedman
Neutral Member

Dated: Washington, D. C.
January /7, 1972
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G. E. Leighty « Chairman o S : . John J. McNamara o Treasurer

Railway Labor Building = Suite 804 R Fifth Floor, VFW Building

400 First Street, NW. » Washlngton D. C. 20001

Code 202 RE 7-1541 . 1 “ o Code 202 5477540
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January 5, 1970

Subject: Dispute Committee No.

Award No. 169

200 Mary.a'ld 2ve,, N.E. ¢ Washingten, D, C. 20002

605

(Maintenance of Way Case)

Mr. C. L. Dennis
Mr. H. C. Crotty
Mr. A. R. Lowry
Mr. €. J. Chamberlain
Mr. R. W. Smith

Dear Sirs and Brothers:

1 am enclosing herewith a copy of Award No. 169 signed by Referee
Friedman on December 24, 1969, This was a very complicated case but

I doubt that any dissent will be written.

Fraternally yours,

gt Jua

Chairmai
Five Cocperatin

Encl.

cc: Mr. L. P. Schoere
Mre. F. T. Lynch

GEL/np
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