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Plc?,TES ) Delaware and Uudcon ?.ailway Company 
TO TX? ) and 
DISP'liTE ) Brotherhood of :.Iaintenancc of !;'ay ~mployes 

Q-JESTIOX 
AT ISSUX: 

Are the eighteen (!_S) crossing watcken 
(identi,fied in Attachment "A" to our 
notice to Xessrs. Hiltz and Leiyhty and 
identified within the 'Zmploycs' Skate- 
ment of Facts" of the. Employes' e:: parte 
submission) entitled to be compenrhed 
at the rate of their compensation g,uarantee, 
as provided for in Article IV of the 
February 7, 13G5 Agreement, on and su?~- 
sequent to the date shown for each? 

oPII;IOx Claimants in this case, who are crossing 77atc:ncn, 
OF BOAXD: each refused or failed to accept a tem,?orary assicjn- 

ment as a Trackman. Althou~'n such assignwzr,-:s cross 
seniority lines, they do not cross craft lines. As each Ciai.mar.t 
declined the assignment, Carrier removed him from the list of pro- 
tected employees, pursuant to the February 7, 1365, Agreeoext. 

follows: 
Article II, Secticn 1, provides, in part, as 

An employee shall cease to be a pro- 
tected enployee in case of his...failnrc 
to accept employment as provided in this 
Article. 

sentence: 
Article II, Section 3, COi:taiilS tI?C fOllOWii?~ 
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rules, SiilCC it did not require crossing craft lines. Ce-yJ'-ai:-A;.,, , 
furloughed Trackmen, with seniori'tv ill tjla'c classification, s,;:.si 
lx called initially to fill vacancies if tile\i tXe a;~ailabi.c a7.d 
are required to lx? called under the rules. It would ]>e irnn-cn.m,- _ ̂  YL'-- 

.under those circ~:~stanccs to substitute a Crossing ~atc+,an fcr 
a furloughed Tracl:man in filling a temporary assignment as Tracl:- 
man. 

The Employes' 
obligation of Carrier. While 

defense rested hea.Jily upon this 
there were a numlxr of rurloug::ed 

Trackmen during the 19CG-1967 period involved, no spcific evi- 
dence was ever submitted to Carrier or to this committee esta3- 
lishing that on the days involved in these,cases furloughed 
Trackmen were actually available and required to be called pur- 
suant to Article IV of the National Agreement of August 21, 19.54. 
Carrier contends there was none. 

In any event, a fundamental question is whetkr 
each crossing Wa-tchman, who seemingly had no lcnoF::Ilcdge of the 
availability of a furloughed Trac!;man on tine particular da:' he 
was called, may properly invoke self-help and refuse the assign- 
ment rather than accept it and grieve carrier's action. In 
industry generally rectification of an employer's wrorigr'ul act 
is throuqh the grievance machinery rather than through t;le 
employee's refusal to perform an assignment. 

Altlnougil Carrier asserts in this case that noze 
of t:.le furloughed Trackmen were required to be recalled, a letter 
dated Deccmbcr 10, 1968, w'nicii it submitted in a related case, 
!,pJ-7-s (Award iJo. GG), indicated t1ia.t '&erc I,,-ere f>~rls.dr->~eiY r~rzcI;- 
men \Jilo had made themseLvcs avail&le to fill 'icc?porary vacC'mCiCS. 

On five occasions in 19GG and 1967 furloughed Trac:;nen we~c CO??- 
pensated on days when Crossing ~Ta~!c:c'r&p,ell were illlpro~c!-rl~ calle6 
to fill temporary vacancies. !Iowe ve r , f~~lolqhed prctcc'xd 
crossing Iratchnen were used for temporar\J \racancics as 'i'rac:::aC.l 
on 54 occasions and there was no claim that ~uj-l.oq~:?e~ Tr>c:rmc!> 
~,~crc available and required to be called on those OCcaSiOES. 3 

-2- 



is revealing that on the five occasions ~/here clai.;r:s 
sented on behalf of furloughed Trac!:mcn., 

i,,T~~~ pre- 
the f>X io7@;e.~ ~J;.ic;-i.;r,en 

who were assigned to the tcmporxy vacancy did accept the aazsign- 
mcnt in contrast with the 18 occasions involving t;la Clai:~,r~-;s. 

Award No. 66 of '&is Co:nmittec held that three 
Of 'ihe C1ai:;lant.s were properly removed from theleprotected list 
for refusing to accept temporarv assignments as Trackmzn. T-5 e 
present case involves their claims for compensation for s.ubse- 
quent dates, and for the first time evidence of physical incapac- 
ity is offered. The claims must be denied. Since Carrier's 
action was sustained in the earlier case, each of the three has 
lost his protected status. It cannot be restored for subseo_uent 
periods. There would be no terminal point in litigation if new 
evidence could be developed seeking to restore protected status, 
which had been previously denied on the evidence submitted. 

Of the remaining fifteen Claimants nine flatly 
refused the temporary assignments, according to the memora,nda 
of Track Supervisor Borst, which were submitted in evidence. 
Another Claimant, George Olekszulin, did fill the temporary 
assignment for two days but .then failed to return to work and 
gave no reason for his continued failure to ~rozk. iJir . Olekszulin 
did not deny Track Supervisor Borst's allegations and at no time 
submitted any justifica,tion for his refusal to accept the assign- 
ment beyond the first two days. He also ceased to be a protected 
employee in accordance with Article II of the Agreement. 

Joseph Osmanski was called bv the telephone operator 
at iiudson to fill a track vacancy on May 111 1967. According to 
Track Suparvisor Worst, i,W. Osmanski refused to accept the assign- 
ment. Although Mr., Borst himself did not speak with Mr. Osmanski, 
the veracity of the Operator 's report went unchallenged by Claimant 
on t3.e property. It cannot therefore be challenged successfully 
on the ground of hearsay at this time. 

In each instance Carrier acted wi.th dispatch imme- 
diately upon learning that a protected Crossing ::'at.chman had 
declined an assignment. It evidently did not inves;tigate the rea- 
son for an em?loyec's refusal to fill an assignment, even when re2son 
WClS given. Although Article II, Section 1, states t?la-t an emplol'ee 
ceases to 'be protected if he fails to accept an assignm,ent, 
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Unlike most of thf2 othcxs, I4r. Pring1.e 1::.d net 
refused -the assignment cut of hand. ~!e d,id u;liey-k&:c: i-c 21.3 
ceased only 'because of claimed ina'sili'cy. j&s;s o_" ;'ro';c&r,e 
s-ixtus should not 'nave been imposed under t;lese circc~~.:a?>ces. 
It was ?lr. Borst' s mcino itself which set for'& .t:qe :_-easc,;l y.j:l;~ 
bir _ Pringle did not work beyond the one day. T+Ls (-y-:+9 ]cpe.,,l 
and did not challenge Claimant's assertion. 'ipi e r e is a diflerence 
between employees who on principle simply refuse an assigrxent 
and one who gives ‘his reason for it. Since Carrier sid not 
question F-t, the reason given for 1.'~. Pringle's failure to ccin- 
tinue to work should have warranted continuation of his plrotected 
status. 

John N. Andrejko was denied continuation of pro- 

tected status when he refused a temporary assignme:lt as Trac:c:man 
on XarC'h lG, 19G7. Track Supervisor BO~SLL' s rnenorai>du:~ stated 
that "xr . Andrejlco had worked the nig%t.before 2nd rffuscd to 
accept this temporary assignment.” 

Article II, Sections 1 and 3,do not presuppose 
that a protected employee loses that status if he fails to 
accept a* assignment regiirdless of the reason for ‘his failure. 
No;l;lijlg in the. record indica.-tes that 1,Ir. Andrejko's e:;pia:?a.-Lion 
lacked validity or that it did not justify his declination Of the 
assignment. 

The ansv:er to 'ilx? Qluestion with respect 
to 14 of the 1C cro ssing l~?atcnnen 1s X0. 
Tile answers to the Qces-Lion :,;i+;h respect 
to the others is as follo:.Js: 
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AWARD NO. 169 
(INTERPRETATION) 
Case NO. MW-10-E 

Yl PARTIES ) 
TO THE ) 

Delaware and Hudson Railway Company 
and 

DISPUTE ) Brotherhood of Maintenance of way Employes 

QUESTIONS 
AT ISSUE: I-(a) Has the Brotherhood of Maintenance 

of Way Employes correctly interpreted 
Award NO. 169 as sustaining the claim 
that Claimant John Andreiko is entitled 
to compensation on and s&sequent to 
December 1, 1966 and is he therefore 
entitled to now be compensated for the 
period extending from December 1, 1966 
to and including March 15, 1967? 

(b) Has the Carrier correctly interpreted 
Award No. 169 as sustaining compensation 
claims for Claimant John Andrejko ONLY for 
dates on and subsequent to March 16,967 
but not for any dates prior to March 16, 1967? - 

II - If neither of the above questions are suscep- 
tible to an unqualified answer, precisely what 
additional compensation (expressed in days or 
other time period) is Claimant Andrejko entitled 
to receive by virtue of Award 169?' 

OPINION 
OF BOARD: In its submission of the claim for John Andrejko in 

Case No. 101-10-E, the Organization posed the question 
whether he, among a group of 18 Crossing Watchmen 

"identified in Attachment A," were entitled to compensation 
guarantee "on and subsequent to the date shown for each." Attach- 
ment A listed the date for each claimant. In Andrcjko's case it 
was "l//l/66." 



AWARD NO. 169 
(INTERPRETATION) 
Case No. MW-10-E 

During the original correspondence on the property 
Carrier had noted that Claimant would be allowed pay for the 
period now in question "less the number of days he worked for 
the CNJ." It had been Carrier's position in the original case ' 
that Claimant had lost his protected status in March, 19G7, by 
virtue of refusing an assignment as Trackman. Although the 
correspondence had been attached to the Organization's submission, 
no reference to it was made by the Organization. And Carrier's 
submission had merely noted an offer to pay Claimant for "time 
lost prior to March 16, 1967 in excess of time worked for the 
CNJ upon receipt of advice from the General Chairman as to time 
worked for the CNJ." Both parties' arguments were addressed to 
whether the 18 men had lost their protected status. 

Award No. 169, in deciding that case, held that Claim- 
ant's protected rtatus had not been forfeited. The Award said 
that he and two others "are entitled to be compensated at the 
rate of their compensation guarantee, as provided for in Article 
IV of the February 7, 1965, Agreement on and subsequent to the 
date shown for each." The date shown in the Organization's sub- 
mission for Claimant was 12/l/66. Thus the Award held that he 
was entitled to compensation from that date. 

Carrier now contends that since Award 169 was con- 
cerned solely with deciding the issue of Claimant's loss of 
protected status on March 16, 1967, when he failed to work 
as a Trackman, compensation for the period involved was not 
granted by that Award. It is true that issue was joined by 
the parties on the common thread connecting all 18 men, which 
was their assignments as Trackmen, and therefore the Opinion 
dealt with that question. 

But it is also true that the Organization had sought 
compensation for a protected employee which had been withheld 
from him. A carrier's failure to pay compensation due under 
Article IV for any reason or no reason may be submitted to the 
Disputes Committee, as was this issue. 1f no argument is made 
to support the reason given for non-payment, or if the argument 
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AWARD NO. 169 
(I~~TSRPRRTATION) 
Case NO. MW-10-E 

is not deemed sufficient, or if it is not discussed in the 
Opinion, the specific direction to pay wages due from a certain 
date is no less final and binding. 

The original claim did not seek compensation beginning 
in March, 1967, but beginning in December, 1966. That is how 
the claim was filed. Nothing in'the,record persuaded the Corn- '/ 
mittee to modify the amount sought. Since the claim was upheld 
in its entirety, payment for the entire period when Claimant 
was denied compensation is due. The original Award must stand, 
and compensation is owed Claimantfrom December 1, 1966. The 
Organization's interpretation of the Award was correct. 

AWARD 

The answer to Question No. I (a) is Yes. 

Neutral Member 

Dated: Washington, D. C. 
January27, 1972 
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Subject: Dispute Committee No. 605 
Award No. 169 
(Maintenance of Way Case) 

Mr. C. L. Dennis 
Mr. H. C. Crotty I/ 

Mr. A. R. Lowry 
Mr. C. J. Chamberlain 
Mr. R. W. Smith 

Dear Sirs and Brothers: 

I am enclosing herewith a copy of Award No. 169 signed by Referee 
Friedman on December 24, 1969. This was a very complicated case but 
I doubt that any dissent will be written. 

Fraternally yours, 

Labor Organizations 

Encl. 

CC: fir. L. P. Schoene 
Mr. F. T. Lynch 

CELlrIp 


