
PARTIES ) Brotherhood of Railway, Airline and stesr;s,l.i;, c:er:;s, 
To Freight Handlers, zxpmss and scntion ':n:~lcyefs 

iJI.SPUT~ ; and 
Houston Belt and Tfni:?al R;eilway 

QIJESTIOKS 
AT 1SS.F. -. 1. Is Vesley mown a protected c?:,ploye under t::i- ~~0visi0r.s 

of Article I, Section 1 of the Februny 7, 1565 Azrsxxnt? 

2. Shall the Carrier be required to COn72rshtf r.!e,lcy 3ro\:n 
the wage losses he suffoi-cd on and .>ter ;,:;~ci; 1 ) 19&j? 

OPINIOX 
OF BOAKD: Since Fray 22, 1946, Clcimant was 0x3 of t&c: re~ul~y-ly ~~s~,-""~ 

enployces on the Hail and Baggage Porter posi';ior,. 1~. tl7.c: Qli 
of 1962, a reduction in force mused abo lis:---'ent Of or,;: 0,' t:-.e 
two Xail and Baggqe Dori-er positions. ccq,it2 Cj.afl-;lp.t 'c 

seniority, he could not displace junior ernployces due to h;s imbility ts 
either read or write. !lor~ever, he was retained on the seclority 'TOS~CT, 
furloughed and av.ailable for extra cslls. Since then, he has bees c;.Lled for 
extra janitor work and in 1964, perforned 133 days of conpcnsatcd sr\,icc-. 

The Organization contends that ti;c Clzicant is a procictcd 
employee pursmnt to RrticIe I, Section 1, of the Februay 7, 1965 i;zrio;.zl 
Agreemnt. The pertinent portion of said Section pzovidcs that I:. . . furlo%@,& 
employees who respond to extra work when czlied, and hzve aver;gcd at Icwt 7 
days work for each month furloughed dci-ing the year 19G4.'; 

The Carrier defends its position t'net Ci.zimiant sh.3cli not be 
considered a protected employee because, "Hr. Brown volui?tar-ilv Ilaccd 
restrictions upon his availability for extra work x-d, therefore, cocid not 
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be considered as respondin;: to calls for such work." In additior ., it zlifzes 
that Claimant 'I. . . failed to retain or obtain a position avsiizble ts kirr 
in the exercise of his seniority." 

Thus, the questiozl presented is rlhct!:~r Chinz:~t is cn;itl& to 

protected compensation pursuant to Article IV, Section 2, of the Z‘ibrxry 7, 
1965 A~~ement. 

Our attention has also been directed to tI,c ~,;o~~~~~,~~,T- 26, 1965 
Interpretations of Article I, Section 1. rage 1 thereof, col;t:i;zs the 
following: 

l%mployees who wrf on furlough on October 1, i?Gii 
and were not then avsiiablc for all calls bec;cs'z of 
restrictions they had voluntarily plxfti on their 
availability arc not to DC considered in ';ctivc se:rvici 
on that date." 
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In t!lis posture, our z.nalysis indicates th::t Claizrr.; 
lacks thf ability to read or write. Fur t!:ermorc , tp;s Cnrrj.-;- ;->a~,~~; 
that Claimant voluntarily restricted his avaiiabiiity fox ail c;LLs, 
as well as a failure to obtain a position zvailcblc to him in the 
exercise of his seniority. 

What proof do we find in the subxission to su~pc~rt i:lc 
Carrier's defenses? In this regard, the record is b-rren of j jcin+LLr. 
of evidence to buttress the Carrier's assertions. Previously, \.)e s;L.:c~ 
the Rule that a party iaho alleges a defense ic obli~atci to prove t!:;t 
defense. A mere allegation is not a substitute for proof. 

It is, therefore, OUT conclusion that under the cLrcunsts*ces 
prevalent herein, Claimant is a protected eqloyee. 

Award: 

The answer to Questions (1) end (2) is in the affirmtive. 

Dated: Vashington, D. C. 
December 17, 1969 


