AWARD No. L 7O
Case No. MW-12-E

SPECIAL BOARD OF ADJUSTMENT NO. 605

PARTIES ) Brie Lackawanna Railway Company
TO THE ) and
DISPUTE ) Brotherhood of Maintenance of Way Employes

QUESTION '

AT ISSUE: Are Crossing Watchmen W. P. McCormick,
J. R. Forgie, G. J. Logan, W. B. Bittles
and Herbert Harrington entitled to reim-~
bursement for the loss of earnings suf-
fered during 1966 as a result of their
furloughs in February or March, 1966?

OPINION ' )

OF BOARD: These claims of five Crossing watchmen are for 1966.
With respect to Claimants Forgle and McCormick, Carrier
allegeg that their protected status was lost as a result

of their failure to accept offers of employment in 1967, What

occurred in 1967 cannot determine -whether or not employées are
entitled to compensation as protected employees in 1966. : The

Forgie and McCormick claims accordingly must be sustained.

Carrier maintains that each of the other Claimants
declined offers of work as Trackmen in 1966 and therefore, pur-
suant to Article II of the February 7, 1965, Agreement, ceased
to be protected employees.

Claimant Logan swore on September 2, 1969, that while
he "could not have qualified for track work had it been offered...
to the best of my knowledge, I have never been requested to take
_track work nor have I ever received any notification to this
effect...® Claimant Bittles swore on September 3, 1969 that he
*did not, at any time, refuse work as a trackman, after being
furloughed as a crossing watchman.®
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The then Assistant Chief Clerk in the Division Engi-
neer's Office, Youngstown, Ohio, swore on April 8, 1970 that he
had contacted Claimant Logan by telephons "on or about Septem-
ber 27, 1966, and asked him if he would accept work as a Track-
man. Mr, Logan advised that he did not desire such work." A
similar affidavit was dated April 9, 1970 concsyxning Mr. Bittles,
who allegedly dﬁcllred "dua £o his age (62) and not being accus-
tomed to such work., Thege affidavits are the reasons given by
Carxier that the protectad status of the two Claimants was lost,

ngcctlve evidence supnorting the Carrier's conten-
ticn that Mr. Bittles and Mr. Logan daclinad werk as Trackmren
is lackinc, znd there is no basis for giving gragter credence
£o either zot of the confliciting affidavits. The burden rests
with the Cizrriex Lo sstoblish the offev ard tha refusal of an
assigoment; and thzt burdan hos not kssn gustainadg.

era gouta that a letiar wsas written to
Claiwant Horzington on Auyust 9, 1966, whlch stanted, as follcows:

e 1 P
rasya L nd di

Due to eliminotion of crossings, your
former pogition 3s c¢rossing watclhman was
abolished.

We hava positions open as trackmesn at
leavittsburg, Ohio, and Greenvilie,
Pennsylwvania. wWill you pleass advise
if you are intarested in any ol thase
positions so0 that necescary arrange-
m2nts can be mada.

The Gensral Chairman replied to that letter on
August 31, advising that not only was Mr. Harrington unable to
do Trackman's work, but an implementing agreement would be
required for such an assignment.

Article IY, Section 3 requires a protected employee
to accept temporary assignments which do not require crossing
crait lines. Section 2 requires him "to accept employment in
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his craft offered to him by the carrier in any senlority dis-
trict...as provided in implementing agreements..." Was the
letter of August 9, 1966, a request that Claimant Harrington
take a temporary assignment, or was it advice to him that
permanent Trackman positions ware available for which therxe
must be an implementing agreement? The Gensral Chairman's
raply indicated thai he regardzd it as a permanent assignment
reguiring an inplemsnting agresment. Carrizsr did not respond
that the coffer was for a temporary assigmment. In any event,
its letter was so ambigucus on the subject that it cannot ke
construad as a direction Lo take a temporary asslgnmant pur-
uant o Article II, Sacticn 3, which Claimant ceclinzd.

Finallv, Car
available thycughout 1SG68 XA

the nurkar of permaneni raw empioyess vhiin var
ever, Trackiman and Crossiang Uatolhwsp oot only
senioyrity rochers Lut the e
The ifact that Trackmen weze hi
avtcsatically lost thsir vrotecte
virtuz of the ovoraticn of Acti
vides that employnas «2382 €O T

to retain or chtain a porition available in the exsrcise of
their "seniority rights." Because the rules ensble Manageient
to fill Trackman vacancies with furloughed emplovees from cther
departmants dces not impose an obligztion on Crossing atohman
to seck out the vacancies on such cothaxr rosters, or elsz loge
protected status. Carrier may make temporary assigrmsnts of
Crossing Watchmen to Trackmen’s vacancies, &nd taen mjustified
refusal to accept the assignuents would cause logs oif protected
status, in accordancz wiith Award No. 66.

coveraed v gzpal

Conseqguently, the other thre2 claims also must ke
upheld, ,

AWARD

The answer to the Question is Yes.

/)/‘7/0%\ P e
Milton Friédman
Neutrali Member

May A{ . 1971
washington, D. C.



