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PARTIES 

DIi%IJTE : 

STATEMENT 

. 

. PUBLIC LAW BOARD NC. 31'60 

United Transportation Union 

and 

Burlington Northern Railroad Company 

Merger protection pay claims in ravor of 
Switchman/Brakeman J. E. Eye, Springfield, 
Missouri, clalmlng displacement allowances of 
$905.66 for Februar 1981; 
March, 1981; S462.IS’for April 

$217i[ lfor 
1 

$1,272.39 for Hay, 1981; and ti,ria.d6 for 
June, 1981, and all claims for subsequent 
months which are a matter of record between 
the parties. 

PRELIMINARY STATEMENT: 

United Transportation Union is herein referred to as 

the “Rsployes”, the Burlington Northern Railroad Company 1s.. 

herein referred to as the Varrlerm and Switchman/Brakeman 

J. E. Eye 1s herein sometimes referred to ax the “Claimant”. 
. . 

A hearing before the board was held onJune 2, 1982, 

at the offlcc or the Carrier, 176 East Fifth Street, St. Faul, 

Minnesota. **~-i. 

Each party presented comprehensive submisslow, 

exhibits and cited precedents, each party alno presented @ral 

testimony and each party thoroughly argued it.- positinn. ??I? 

a 

- .-___ - __ - 
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parties agreed that the decision In this Case No. 4 will apply 

to all other fifty-four (54) cases wherein clains were filed by 

Switchmen and/or Brakemen employed in the Springfield, KIss3’Jrl 

seniority district. They agreed that a separate award be Issued 

for each of the other fifty-four (54) cases. 

BACICGHOUKD FkCTS : 

On December 28, 1977, Burlington Northern, Inc., 

hereinafter referred to as “BN”, the predecessor company to the 

present Carrier, and the former St.LouIs-San Francisco Hallway 

Company, hereinafter referred to as “SLSF”, filed an application 

with the Interstate Colnserce ComaIsslon seeking approval to merge. 

The merged railroad would then be known as the Burlington Nzthern 

. Railroad Company. 

After long negotiations, the Employes entered into a 

Merger Protective Agreement with Burlington Northern, Inc., and 

the SLSF dated March 25, 1980. The preamble of’that Agreement 

provides that: 

The scope and purposes of this agreement 
are to provide . . . for fair and equitable 

~arxangements to protect the Interests of 
~. employees adversely affected by the 
,;$ransactlon known as the BurlIng:on 

Wthern Inc. (BN) - Control and lkrger - 
St. Louis-San Francisco Railway Company 
(Frisco), Finance Docket No. 28j83 and to 

_ .- ._ . - 

. . . ‘. 

. 
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provide for expedited changes in 
services, facilities, operations, 
seniority districts and existing collective 
bargaining agreements to enable the merged 
company to be operated in the most efficient 
manner as one completely integrated railroad 
Immediately upon consummation of the transaction ’ 
referred to above; therefore, fluctuatians and 
changes In volume or character of esploynent 
brought, about by other causes are not within 
the purview of this Agreement. 

. The Merger Protective Agreement also contains the -. 
following pertinent provlslons~: 

ARTICLE I 

(b) ” Transaction” means a change In operations, 
services or facilities on the railmad pursuant 
to the merger authorized by the Commission’s 
Order, which results In the displacement cw 
dismissal of any protected employee or the 
transfer of work which results in a protected ,: 
employee being requfred to change his residence. 

l l l 

(d) “Displaced employee” means a protected 
employee of the railroad who, as a result of 
the transaction, Is placed In a worse pssltlon 
with respect to hls compensation and rules 
governing his working condltlons. 

(e) “Dismissed employee” means a protected 
employee of the railroad who, as a result of 
.the transaction, Is deprived of erploysent 

‘.(furloughed) with the railroad because of 
+&he abolition of his position or the 1:~s 

thereof as the result of the exercise of 
seniority rights by an employee whzsc 
position is abolished as a result of tk*e 

. . . . . 
. 
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trahsaction and he Is unable to secure 
another position by the exerelse of his 
seniority rights. 

l l l 

. . 

4. (a) Jhen the railroad conterplates 
that effectuation of the transaction may cause 
the dIsmlssa1 or displacement of protected 
employees or rearrangement of forces involv- 
ing such employees, It shall ive at least 
thirty (30) days’ (ninety (907 days if 2 
transfer of work and employees requires a 
change In residence) written notice of such 
transaction by posting a notice on bulletin 
bo,ards convenient to the Interested protected 
employees of the railroad and by sending 
certified mall notice to the duly authorized 
representatives of such employees. Such 
notice shall contain a full and adequate 
statement of the proposed changes to be 
effected, including an estimate of the 
number of employees of each class affected 
by the Intended changes. Such natice may be 
served any time before or after the applica- 
tlon for merger has been approved by the 
Commisslan, or after the date or the merger. 

l l l 

5. DISPLACEMENT AWUPNCES - (a) So long 
after a displaced employee’s dfsplacenent as 
he’ls unable, In the nornal exercise of his 
seniority rights under existing agreements, 
rules and practices, to obtain 2 position 
producing compensation equal to or exceeding 
the compensation he received in the position 

.,frorn which he was displaced, he shall, durinG 
h&s protective period, be paid a ixnthly 

+W3placement allowance. 

l l . 



FL5 3160 
Eward No. 1 
Case No. 4 
page 5 

. ARTICLE III 

3. . Subject only to the notice requirerents 
of Article I, Section 4, the new company 
shall have the right to place lntb effect 
any and all changes necessary to effect an ’ 
efficient, fully merged and integrated 
operation, Including right to transfer work 
fran one position or location to anather 
wlthln a seniority district as well as between 
seniority districts, and between the existing 
separate facilities maintained by the 
applicants prior to merger. 

, 

On June 9, 1981, Claimant filed District Job Protection 

Pay Claim forms for the months oi’ February, March, April, and May, 

1981, which show that he was in a cut-off,status from February 1 

to and Including February 20, 1981, that he worked February 21 

and 22, that he was again on a cut-off status on Febmary 23, 24, 

and 25 and that he worked February 26, 27, and 28, 1981, he worked 

steadily In March up to and including March 22 and he was on a 

cut-oil status for the balance of March, 1981. The form also 

shows that he worked sporadically in the month of April, 1981, 

and with the exception of two days, he was on a cut-off status 
. 

in thy, 1981. 

On July 2, 1981, Carrier’s Superintenden: wrote the 

Claimant, In-part, as hollows: g.+ ~..% 

._ ‘. 

., 
. -- ., _ - -~ - - - - 
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TheYe have been no diversions or rerouting 
of traffic that would affect’employes at 
Springfield due to the merger, therefore, 
your claims are without merit and-agreement 
support and are returned declined. 

. 

Claimant filed a elmliar form for July, 1981, w2ch 

shows that with the exception of two days, he uas on a cut-?ff 

basis that month. That claim was similarly denied on July 20, 

1981. On July 27, 1981, the Local Chairman ,appealed the two 

denials . The Superintendent denied the’appeal in a letter dated 

July 27, 1981, in which he said: 

. . . you made formal request that I furnish 
you a complete list of business that 
has been rerouted around Springfield, 
Ulssouri. I am unable to furnish you any 
Information regarding business that has 
been rerouted around Springfield, 
Mlssourl, as there have not been any trains 
rerouted nor has there been a diversion of 
traffic resulting from the merger. 

By letter dated August 12, 1981, General Chairman, 

J. VJ. Reynolds; appealed the claims to Carrier’s Vice President 
. of hbor Relations. In that letter, the General Chairman states 

that the transactions, which allegedly resulted In Clalzant’s 

dlsplacemer&‘~~~lnclude the rerouting of Train UFL, a u?.lt coal 
“;T:;:~‘; 

‘. train which was received from the Union Pacific in Kansas City 

and which was destined for Rush Tower. The letter continues ?.s 

follows : 

-..,. 

. . . *. 

-- _. . . 
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* Before the merger, the train was routed . . . 
through Springfield (Via Fort Scott, Kansas). 
From Springfield, the train was operated to 
St. Louis, over claimant’s senioqlty district, 
and rrom St. Iouls to Rush Tower. 

Since the merger, the. Carrier has operated the 
train . . . over trackage which was not available 
to the former Frlsco. The train 1s now turned 
over to River Division crews at St. Louis after 
being operated over the Hannibal Division. 

In the same letter, the General Chairman relates twa 

other alleged transactions which adversely affected the Claimant. 

He wrote as follows: 

Another transaction affecting the claimant 
is the Carrier’s rerouting of Trains PEF and 
SPF(X). ;ihlle the Cirrler has claimed that 
this was a “new”, post-merger operation, I: 
is a fact that PSF and its northbound caunter- 
part were made up of the same business that 
fqrmerly comprised Interchange movements between 
the BN and former Frlsco. After the consollda- 
tlon of yards at Kansas City, those interchange 
movements ceased. The Carrier then re-numbered 
Its trains and the train Identified as 135 
disappeared. Train 135 had previously handled 
the cars delivered in interchange from the 
former BN, and that train was often switched, 
filled or reduced at Springfield yard. The 
reduction In switching service since PEP and 
SF?(X) were rerouted has adversely affected 
the claimant. 

Prior to the merger, Trains 3j and 36 were 
*“~~$perated over the claimant’s seniority ciist:*:ct 

~bn a dally basis. P. large p?rtion of the 
trains consisted of tonnage either fro3 31‘ 
destined to Kansas City. Since the merger, 

--. : 

. . . ‘. 

.- _ . . . _ -- 
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the Carrier has diverted the cars Involved 
and combined Trains 35 and 36 ylth other 
trains in many Instances. Nctt only has the 
number of trains run by the Carrier diminished, 
but the diversion of traffic ovef routes now 
available to the Carrier has resulted In a’ 
reduction in switching wcu-k at Springfield. ’ 

Thls claim was amended In a letter from the General Chairman, 

dated September 21, 1981. 

On October 8, 1981, Mr. W. C. Sheak, Assistant to the 

Vice President for Iabor Relations, wrote to Mr. Reynolds In 

‘reply to his letters of Pugust 12, September 10, and September 21, 

1981. Mr. Sheak denied the claims citing Article I, Section l(d) 

of the Hcrger Protective Agreement and continued as follows: 

Contrary to your contentions, the alleged 
“transactions” Is not as a result of a 
diversion of traffic, but rather, a general 
decline In business. 

Mr. Sheak wrote to Mr. Reynolds again on January 28, 

1982, and reiterated his position that the alleged “tratisaction 

is not as a re’sult of a diversion of traffic, account of the 

BN-SLSF merger, but, rather, a general decline In business”. 

In another letter to Mr. Reynolds, dated &.rch 8, l?,zZ, 

Mr. Sheak repeats Employes’ position on the fire (5) isrue? tn*i 
e-5~~ :yi 

replied to them In detail. Na 1 refers to the coal train ldcr.~:fi~” 

. . . *. 

_ . 
I. 
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by the Employes as UPL. To that Issue Mr. Sheak wrote that there 

was, in fact, a rerouting of this train until February 22, 1982, 

but that “during the period of time Train UPL was route4 o-zer , 

Hannibal Division Territory, the iumber of trains run was 

minimal at best, and no employes have been adversely affected”. 

dlth respect to position No. 2 Invalving Trains 35 and 

36, Mx’. Sheak wrote as follows: 

Prior to merger, Trains 35 and 36 were run 
on a dally basis between Kansas City and 
Springfield. However, due ta a decline In 
business, Trains 35 and 36 no longer operate 
on a dally basis. Tine Carrier did intend to 
reroute this business over the Eannlbal 

* Division and established trains KSL and SIX, 
to provide dally service between Kansas City 
and St. Louis. However, after Dperatlng 
these trains for three days, there was not 
sufficient business and trains KSL and SLY 
are no longer operating. There can be n3 
showing that the rerouting of trafllc has 
affected Trains 35 and 36 and the enployees 
have not been adversely affected. 

Position No. 3 Involves the alleged establishTent of 

. Trains PBF and EPF to divert traffic prevfously handled before 

the merger by Train 135. Mr. Sheak contends that this is not 

factually atcuirate. Train PBF, he said, never aperate ::?SZJC~ 

Sprlngflel~~~&ssourl. “The establishn.ent rf 'i'sein? IiF ~'2: !>? 

has not caused traffic to be diverted fro:.1 Train 135 .?nJ t!le 

employees have not been adversely affected”. 

. . . *. 
. 

_ ,... ___. _ -. ..-_ _.._~. -_- 



(. 

Ki’th respect to Employes position No. 4, 14r. Sheak 

wrote as follows: 

Prior to merger, Train CU was p&.arliy . 
made up of TOFC/CUFC business that was 
delivered to the Frlsco from the SCL at 
Bl rsxi ngham . The SCL Is nou making that 
delivery to the Burlington Northern at 
Memphis and the BN-SLSF merger has caused no 
adverse affect. 

Ind to Employes position Na. 5, Kr. Sheak wrote as 

follows : 

Tine color coded map, which you refer ta as 
Exhibl’t ~-16, Appendix 9, Indicates mutes 
to be changed as a result of merger. These 
changes were, In fact, contenplaced pr:ar to 
merger. HoWever, due to a severe declihe Fn 
business, such c.hanges have not taken place. 

Mr. Sheak concluded Ns letter of March 8, 1982, by 

affirming “that the employes have not been adversely affected as 

a result of the merger, but rather because of a general decline 

In business”. 

This essentially; was the position of the pert:?: 
l 

when the board net on June 2, 1982. 

- - - --.- _- 
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DISCIJSSIOt1 AND. OPiNIO!!: 

To.sustaln the claim, Employes most she- by a 

preponderance of acceptable, clear and convincing evidence :!izt 

the Claimant Is either a “displaced employe” ar E “disxissed ’ 

emplay e ” as a result of a “transaction” as defined in ?rticle 1, 

Section 1 of the Kerger Protective lgreer,ent. i?.?>loyes must s~.o.x 

that the Claimant has suffered a loss of earnings or that he has 

been furloughed because of a “transaction” resulting from the 

merger. The mere fact that. ‘the Claimant has, since the merger, 

suffered a loss of earnings or was furloughed is not enough ta 

entitle Nn to displacement allowances or to distissal alloxancer 

or to any other corpensatlm provided for in the said Merger 

Protective Jgreenent. Employes must show that such loss af 

. earnings or furlough resulted from a “transaction” as defined in 

Article I, Section 1 of the Merger Protective Agreement. in their 

submission to this Board, Employes admit that “adverse effect must 

be shown by the Organization”. But this adverse effect -ust also . 

. arise out of a “transactisn”. 

True, the preamble of the Merger Fxtective L,-reexr.; 

states thatits “scope and purpose” is ta provide fzx “fair 2::: 

equitable &&&nger.;ents to protect the lntere:t-. 3.’ e;:.I.l:ye- 

adversely affected by the transactions kn3xn as t5e Eu-liyts2 

Northern -nc. (ES) - Control and Merger - St. Louis-San F?a.n:i:c:, 

. . *. 

-._. _..~ - . .._-_ - -_ - 
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Railway Company ‘(Frisco), Finance Docket ‘No, 28583”. Eut, the 

general language of “fair and equitable arrange:nents” 1s :uodlfied 

by specific language relating to “transactions”. In ather words, 
. 

If an employe can show by substantial, clear and conv:ncln6 

evidence that his loss of earnings or his furlough is a direct 

result. of a “transaction”, then and then only are the "ew:t?ble 

arrangements” as provided in the preamble of the Merger Protective 

Agreement, invoked. To sustain the claim, Etiplayes must first 

prove that ClaImant’s displacement or dlsmlssal is a direct 

result of “a change ln operations, services, or facilities on 

the railroad pursuant to the merger authorized by the Codss:on’s 

Order”. 

Changes In volume of Carrier’s business, uhich results 

in an employe’s loss of earnings or furlough is not a ‘transaCtlOnn 

wittin the meaning and intent of the Merger Protective Agreement. 

Lost earnings or furloughs resulting from a decline In business 

Is not a direct result of a “transaction”, and such en;rlo:)es who 

l lose earnings cw are furlmghed do not qualify for pratectlve 

benefits under the definitions in the Merger Protective Agreez.ent. 

_.‘+ OPlniOn and award of the arbitrator c'ted ty 
-2 

: EmPloYes wherein the parties are Railway Lzployes Dep?r::;,snt and 

the CNca,go and destern Indiana Railroad Company, and b;herej,n the 
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current neutral was also the neutral member In that case, Is not 

applicable to the facts here. In that case, the Dearborn 

passenger station in Chicago, Illinois was actually cloied. Tl-+ 

Norfolk and Western commuter traili ..tas removed and ceased usin& 

that station for Its commuter service. Es a result of the closing 

of the station and the removal of colluuter se.‘vice trains, tke 

Indiana Railmad Company furloughed the claimants. That board 

held that this was a “transaction” within the definition of 

Article I, Section l(a) of Appendix C - 1 under Public Law 81-518, 

Rail Passenger Service Act of 1970. The parties did not seriously 

dispute that the furlough resulted from a “transaction”. Prfr,ar?ly 

In dispute was whether or nat the claim was timely presented. 

, P majority of that board held that under Appendix C-l It was 

tlaely presented. 

Yardmen and brakemen have Interchangeable seniority 

rights In the Springfield Seniority Dlstrlct. Crews handle 

lnterdlvlslonal trains to St. Lc~is, Neodesha on the idichita 
. 

line, Tulsa and Fort Smith, and through freight runs to Thayer 

‘. 

an the .MempNs line. There is a separate yardzen’s extra list 

and a bralcitngn’s extra list. &11 extra bozrdr, ar.2 re@;!ted b:t 

appropriate local chairmen. 

. . ‘. 

_. .- ._-. .- - _. -- ,_--_.__. .__ 
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As of November 20, 1980, the date of the merger, 

there were 18 yard engines at Springfield, 7 Springfield crews 

in the St. Louis ID pool, 4 Springfield crews'ln Tulsa ID pool, 

3 Springfield crews In the Fort Smith ID pool, 4 Springfle1d 

crews in the Neodesha ID pool and 18 crews In the Thayer pool. 

As a result of periodic reductions of extra boards, Claimant was 

cut off the switchmen's extra board on January 7, 1981. 

From April 20, 1981, to February '22, 1982, the UPL 

coal train moved from Kansas City to St. Louis aver the alternatlve 

BN route via Brookfield and west Qulncy. This, as the Carrier 

has admitted, constituted a rerouting of the train from Springfield. 

On February 22, 1982, that train returned to the former Frlsco 

route through Springfield, Missouri. 

The record shows that during this ten month period, 

93 trains, Including empties, were so diverted over the former EN 

route. The record also shows that when thls diversion took place 

the number of Springfield crews In the St. Louis pool rezalned 

constant at six (6). The claim here is for February, 1531, and 

subsequent months. Since the Claimant was furloughed on 

January 7, &~98$, and the crews at Springfield remained rat3er go*> ‘> 
constant, and since he had performed so;;36 work In February, l?fl, 

and in subsequent months, It was not a "transactian' which 

. __ . 
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adversely affected this Claimant. No one lost his Job and there 

were no bumps either at Springfield or at Brookfield during the 

ten month period when the UFL coal train was erroneously diverted. 

No protected employe, Including this Claimant, was displhced’or 

dIsmIssed during this period. Claimant was not displaced or 

furloughed as a result of this temporary, erroneous rerouting. 

it Is Employes’ position that trains PBF and BPF 

handled the same business as the former interchange fron BN to 

thb Frlsco handled by Train 135. To support its position, hphyer 

have produced a timetable showing Train 135 as running fram 

Kansas City through Springfield to Memphis. That timetable Is 

dated Pprll 22, 1979, considerably more than a year befo.-e the 

merger. P new train, FSE-2 was established to run over the same 
. 

route as of June 15, 1980, five months before the date of the 

merger, which was on November 20, 1980. Train 135 is not shown 

on RIsco’s Through Freight Schedules as of June 15, 1980. 

Employes allege that Train 135 was not changed In a wire message 

. dated November 30, 1980. It is not mentioned In that u:re tectuse 

It did nat exist. Train FSE-2 was established In Its stead on 

. . . *. 
. 

_ . -._ _ - ..- - -.. . ., 
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FSE-2 was not switched In Springfield. The continua- 

tlon of this train after the merger coulh not have adversely 

affected any Springfield yardmen, Including this Cla?fie!lt. 

Trains 135 and FSE-2 were Kansas City-XempMs trai’ns, 

sa was PBF, which Is a fast train from Portland to EirrinE3a.z. 

On the Corner F:lsco's lines PEF was Train 131, which t.-aversed 

Kansas City-Springfield-Memphis-Blrmlngham. Neither the pre- 

merger Train 131 nor post-merger Train PBF were tauched by 

Springfield crews. 

Because of physical conditlsns and business needs, 

Train PBF’ was rerouted through St. Louis, rather than throuE3 

Kansas City. This is all explained in detail In Carrier’s exl-.Lblts 

and In its subnlsslon to tNs board. The train was takers out of 

the’xansas City-Fort Scott, Fort Scott-Springfield; Springfield- 

Thayer, Thayer-MampNs Pools and it was added to Chaffee-Northend 

and Chaffee Southend pools. For February and March, 1981, the 

Kansas City-Fort Scott, Fort Scott-Springfield, Sprlngfield- 

. Thayer and Thayer-Memphis pools were unchanged. The on1.v chtncrs 

were In Chaffee where one pool went down by me crew and the 

other went~tip~one crew. 
*>s~~ > 

*.. *. 

. 
-.. _ _ . S.--e. _ 
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This rerouting took place February 26, 1961, a day 

on wNch the Claimant returned to wark from Us furlough on 

January 7, 1981. He was not displaced when &is rerauting task 

place. This was not a “transactl?n” that adversely affected * 

him. Neither he nar anyanz else at the Springfield Senlarlty 

District occupied a posItl?n that was abolished. The ieroutlng 

of the PEF train resulted In no displacement or dlspissal of any 

protected employe. It was, therefore, not a “transactian”. 

In his letter’dated August 12, 1981, prevlausly 

.quated, the General Chairman wrote that a larga portion af the 

tonnaga ol Trains 35 and 36, which aperated over the Spr:n$lel~, 

Mlssourl seniority district have been divezted by the Carrier 

since the merger. TNs, say the Employes, has resulted In a 

red&tlon in swItcNng work In Springfield. The displacements 

and furloughs, the Employes Imply, resulted from “transactions” 

which entitle the Claimant to displacement allowances. 

In .Its submlsslon to this board, kplayes allege that 

l ‘before the merger, Kansas City-St. Louis business comprised a 

major portion of Train 35. Since the merger that business has 

been consoX&-ted at Kansas City with Trains 72,and 71 an3 

rauted throu&BrookfIeld, Missouri ta a:est Zuincy, Mlr3aJ:‘l aw? 

then south to St. Lauls”. It also alleges thet the business 

diverted fram Train 35 has lncrea’sed. 

. . . *. 

. 

_--- - - -- _ . . - _ _. ..-... A- _.-..- 
. . . . --- _.-- - - _~ 
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Tr&ns 72 and 71 were the fprmer EN’s equivalent of 

Trains KSL and SIX. These latter trains were established before 

the merger In anticipation of Increased business, which neve: . 
materialized. Pfter December 31; 1980 they originated or terminated 

at ;Jest Qulncy. Train SLK had its final run on January 20, 1951, 

and KSL had its final run on January 10, 1981. The fact Is that 

there is only little traffic moving between Kansas City and 

St. buis. 

hen Trains CTF and TCF were operating frao Kansas City,, 

it picked up cars for Galesturgand beyond and not Quincy ar 

St. Iauls trafilc. Train TCF, a Tulsa-CNcago fast train was 

( aballshed In September, 1981, because of decline in traffic. 

The record also shows that t?afrlc between St. Lauis 

and Kansas City declined considerably after the merger. The 

number of cars handled between January 4, 1981 and December 26, 

1981, averaged only 12.25 cars per day over bath routes. This 

represents a decline In business of approximately 55.4% from whe’. 
. 

Frisco alone handled prior to the merger. 

It Is alsa a fact that fram Deceaber, 198% *‘hen the, 

KSL-SLK trains were first established, and xllen .dest ::u!r?ry- *+ ; 
Brookfield route began to handle the bulk of Kansas City-St.Locl_ 

-.. *. 

. 
_ ._ ._,. _--. - -. -.- - - -. _.-i---q - 
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. 
traffic, the crews in the Springfield-St: Louis peal that 

previously handled Trains 35 and 36 remained canstant at 7. This 

was the period fran November, 1980 through March, 1981. Claitsant 

was working when Trains KSL-SLK w&e established. Neither the 

Claimant nor any other employe in the Springfield, V~ssourl 

seniority district was bumped because a position was abolished 

as a result of a transaction or were any affected by a series of 

bumps brought about by a transaction. The cut-offs resulted fraza 

a decline In business. 

Article 1, Section 4(a) applies anly when the Carrier 

contemplates a transaction. Since no transactlans were Involved 

in any of the incidents prevlausly mentioned, no prior natlces 

were necessary. Carrier did not violate Article I, Sectlon k(a). 

Exhibit A, Appendix 9, wNch Is a map of the merged 

system. and which was included in the merger application, shows 

“routes with changed train service , one train in each direction 

dally ‘I. Employes contend that tNs map shows that service in the 
. 

Springfield-St. Louis corrldar was expected to be reduced after 

tha merger.~,~ I,Q fact, say the Enplayes, these plans and tr:are h:-:a 

been carrIe&~t. 

*.. . . 
. 
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That map In and by itself is nst evidence that r‘O’Jtes 

and train servi’ce have actually changed k the detriment 3f 

protected employes. !Jhat may have been projected msy npt heve 

eventually taken place. ‘hat the Carrier predicted it uould ’ 

gain did not mater$allze. The projections were excessivels 

optimistic as the following table will shox. 

Corridor 

Mnnbt-Fargo 
i(illmar-Breckenridge 
Chicago-Galesburg 
Galesburg-‘J. Quincy 
Brookfield-Kansas City 
Kansas City-Ft. Scott 

( 
Ft. Scott-Tulsa 
Springfield-Thayer 
Springfield-St. Louis 
Monett-Ft.Smlth 
Sprlngf leld-Tulsa 
Memphis-Birmingham 

Projected Change 
in Trains per Month 

+60 
+60 
+ 60 
+120 

0 
+180 
+120 
+60 
-60 

0 
- 20 
+60 

Actual Change 
In Trains per konth 

-175 
-183 
-131 
- B 
- 84 
-222 
+ 27 

12% 
- 27 
-100 
-166 

The Naodesha Interdivision Run Is nat raised In 

Mr. Eye’s claim. It Is mentioned In some of the later claims ts 

l be adjudicated by this board and should, far this reason, als3 

be resolved here. In those claims, Emplayes have alleged that: 
~. 
. C. ’ trains #337 and d330 which ran dsily 

&obaJeen Sprlngfield and Neodesha, Kansas 
have been eliminated with their daily tonrz~e:, 
being re-routed over the Ash Crwe and fftm 
subdivisions. 

. . . *. 
c 
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In an agreement dated May 26,‘ 1977, between the 

former Frlsco and the UTU, it was agreed that: 

Interdivisional through freight s&rvice * 
may be operated . . . m a terrltctry between . . 
Springfield and Neodesha . . . 

Early in 19&l such lnterd~vlsloncl trains rar. cdy three day: a 

week. Carrier abolished the Inferdivisional ~3, an< ir, it: 

stead, established a Neodesha based road swltchez. 

WAle this Issue Is still pending before the First 

Division of the National Railroad fidjustment Kctrd, It must be 

said here that this abolishment did not constitute a “traxactlon” 

render the Merger Protective ngreezent since the l&y 26, 1977 

agreement per-lits the Company the privilege of cqerating inter- 

divisional through freight service betireen Sprlni;field and 

Neodasha, and by its language It also gives the Carrier the 

right to abolish said operation at any time. ihether the establlsh- 

ment was before or after the merger is immaterial. The 1977 

agreement state’s that the Carrier s operate such service which 

l Implies that it x also discontinue that run. 

The evidence in the record also shc~is that trtffic in 
~. 

the former i+&co Central District 2s well ar in t?c fg:*.:.p:* !:‘: 

and former Frisco Systems has drapped consf:!sxLL::. FIZ:.. 

October, 19a3, through July, lgsl, the nu:cber cf t-e:!: ::L~v 

. . . ‘. 
. 
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and gross ton miles In the former BN System droFped re:pect:vely 

248 and 2j$. Fk the same eight months an’ the Coruier FI’:.CCO 

System the number of train miles dropped 11.75 and gross ton 
. 

miles dropped lk.95. Also, in the forcler Central Frisca Dit:.“ict, 

for the sa::,e eight months, train tiles d.-z&Fed 21.9,$ E.Y~ ET:?? 

.ton miles dropped 26.1%. 

Slmllarly, from February 20, 1981, to February 20, 122 

the number of shifts for the Springfield seniority district 

dropped 13.85 and the number of overtime hours remained at zera. 

It has been Cstabllshed by undisputed clear and 

decisive evidence that the loss of earnings experienced by the 

Claimant and other enployes In the Springfield, Uss?Jrl senizit:: 

district was occassioned by a serious decline in Csxier’s buerness 

and not by any “transaction” under the Merger Protective Xgree=er.t. 

FINDINGS: 

By ,reason of the agreement between the Fartier, 

the Board finds that the parties are respectively en;loye? an? 
. 

carrier as defined in the Rall~ay Labor Act, sc a:.iehdeC, End thz: 

It has Juri~sdLhtion. 
&jj=~: y; 

. . . ‘. 

c 
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For-the reasons stated In the opinion, this Eocr? 

also finds that’the claim of J. E. Eye 1; without merit, s:nc? 

Employes have failed to shon by clear and convincing ev?denze 

that his lass or earnings Is tbe result of a %ansactlzn. * ' 

The Board finds thrt the Claiment was not displace: 02 lic::Lcr,e:‘. 

as a result of any such transaction. HIS c12ic, therekre, 

must be denied. 

A .JARD 

Clalr denled. 

. 

. .* *. 
I 
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Organization’s F’lle: L-303-B-10098 
Carrier’r File: CTG 81-a- 12 

. . 

‘OFlGANIZATIdN’S DISSENT 
to 

Award No. 1 
of 

PUBLIC LAW BOARD NO. 3160 

This direent ir compelled by reason of the fact that the Opinion 
and Award rendered by the neutral-led majority are completely contrary to 
the atated intent of the framers of the March 25. 1980, BN-SLSF-UTU Merger 
Protective Agreement. Moreover for reasons beat known to the neutral mem- 
ber the employees are told, through the use of illogical, convoluted rearoning, 
that the Merger Protective Agreement is unenforcablo and incapable of pro- 
viding the benefita negotiated. 

Throughout the written and oral arguments before thir tribunal, 
we pointed to the language contained in the preamble of the Merger Protective 
Agreement which rtatee that its “scope and purpose” is to provide for “fair 
and equitible arrangementa to protect the interests of employer adverrcly 
affected by the traneactionr known ae Burlington Northern Inc. (BN) - Control 
and Merger - St. Louie-San Francisco Railway Company (Frisco). Finance 
Docket No. 28583.” 

. 

The above-quoted language is clear and unambiguous. It ie 
difficult to cqncoive of the situation where the preamble would not be l arily 
underetood; ~a; it stands by itself ae a statement of intent. It is imporrible 
to reconei&:+Y& basic intent of the agreement, which is ro openly stated. 
with the majority’s conclusion that the employees must possess a ‘;prcpon- 
derance” of evidence before receiving benefits to which they are cntitlcd. 
Thie addition to and.twisting of the Merger Protective Agreement does a 
dieeervice to the accepted mechanisms of industrial relations and to the 
arbitrator*’ craft. 

-l- 

* . . . 

. 
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We cbnsistently pointed to this Carrier’s abject failure to 
negotiate in good.faith or to respond to the poiitions advanced by the Organ- 
ization during the handling of the Merger Protective claims. The Carrier 
openly and freely admitted before this tribunal that the informat.ion contained 
in the greatest part of its submission was not made known to the Organjaation 
until a very few days in advance of the hearing. These purported facts which 
the neutral member so easily swallows whole were seemingly impossible to 
develop during the solid year of correspondence between the two parties, 
relating to divereionr and reroutings. The majority places enough faith in 
the figurea presented in the Carrier’s submission to use them as a basis 
for denying this group of employees the benefits to which they are entitled. 
We fail to see why any reliance can be placed on the Carrier’s atatementa 
and figures when they have made proven miaatatementa and have given the 
Organiration admitted contrary-to-the-fact figures in the past. We also fail 
to see how the majority can deny these claimants the compensation negotiated 
for and to which their seniority entitles them by using conjecture. We find 
conjecture and supposition throughout this Opinion, not only in the unwarranted 
misinterpretation of the provisions of the agreement but also in the majority’r 
review of the purported facts. If the Carrier’s figures so strongly convinced 
the neutral member that a decline in business caused all the damage to the 
claimanta, we fail to see the necessity for the tentative statement contained 
in the Award wherein the referee atatea “What may have been projected may 
not have eventually taken place.” 

It is unconscionable that the majority chooses to deny all these 
claima after this Carrier admitted the rero;tinnVof train UPL. This referee 
recognized the rerouting .of train UPL. On page 10 of the Carrier’s submission, 
they stated that the train was “inadvertently rerouted for a period of months.” 
In their oral ar&ment. they explained to this tribunal how easy it was for them 
to “lose” a train . Eight months elapsed from the time that they were notified 
of the “inadvertent” rerouting until they choose to acknowledge it. The neutral 
member, for reasona best known to him. chooses to believe that this Carrier, 
which ia computerized and internally audited to the extreme, can “lose” trains. 
Through great leap8 of legalistic sophistry, we are told that the rerouting of 
a train awu$@m the claimants’ seniority district had no effect on them. If .~~ 
the “preponderance” of evidence neceaaary to sustain a claim is not satisfied 
by an undisputed rerouting and diversion of traffic, the only conclusion that 
may be reached is that the parties formulated an agreement which has no force 
or effect and which is a totally absurd conclusion. 

-t- 

. . . ‘. 
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'The (Jpiniar and Award are PrOSsly crrorleoI& and do nreat rl;lw?~ 

to the concepts of Juitice and fair Play. The map-ity nas onviouglv taken 

me easy way out by &rotinq the Carrier’s submission imt*ad of dcllinr with 

the basic issues. 

fw tM reasons stated ahove, 1 diiahnt 

July 27, 1w'Z --- ---- 

De te 

C.F. Crrrstian.srrn 
Labor Vemher f'LP r3lIin 

. . 

.,. *.-. 
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