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- QUESTIONS AT ISSUE
ORGANIZATION’S QUESTION AT ISSUE

_ Does Side Letter No. 24 of the St. Louis Hub Merger Implémenting Agreement modify the
MPUL Laying Off and Leave of Absence Schedule Rule beyond the geographical territory of the St.

Louis Hub?

CARRIER’S QUESTION AT ISSUE

Did the April 15, 1998 letter agreement amending the “Laying Off and Leave of Absence”
rule dated October 22, 1952 and contained on Page 250 of the current Collective Bargaining

Agreement apply only to the St. Louis Hub or does it apply to all of the MPUL committee?

[St. Louis Hub SL24.NY D)
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OPINION OF THE COMMITTEE

L NTRODUCTION

'fhc United States Surface Transponatid‘niBoard' {STB)approved Lhe“appiic ation of the Union
Pacific Railroad Company (Former UP) to control and merge with the Southern Pacific
Transportation Company (SPT) and its subsidiaries. [Finance Docket No. 32760.] The former
Missouri Pacific Railroad was one of the properties comprising the former UP. As a condition of
the merger, the STB imposed on the merged Carmrier (UP) the employee protective conditions set
forth in New York Dock Railway-Control-Brooklyn Eastern District Terminal, 360 1.C.C. 60, 84-90
(1979); affirmed, New York Dock Railway v. United States, 609 F.2d 83 (2nd Cir. 1979) ("New York
Dock Conditions") pursuant to the relevant enabling statute.

At the November 10, 2000 hcari;'tg; the Organizaﬁon and Carrier waived the tripartite
Arbitration Committee established by Section 11(a) of the New York Dpck Conditions.! They
agreed that the undersigned neutral would act as the sole member of the Arbitration Committee. At
the neutral member’s request, the parties waived the 45-day time limitation for issuing this decision
as set forth in Section 11{c) of the New York Dock Conditions.

1. BACKGROUND AND SUMMARY OF THE FACTS

Following the merger, the Organization and the C.arrier entered into several important merger

implementing agreements predicated on dividing much of the UP into a hub and spoke operating

system. Two of these hubs were at St. Louis, Missouri and North Little Rock, Arkansas.? The North

' Unless indicated otherwise, all sections of the New York Dock Conditions cited herein appear in Article 1.

' 8t. Louis and North Littie Rock are both paints on the Missours Pacilic-Upper Lines territory.
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Little Rock/Pine Bluff Hub Merger Implementing Agreement went into effect on February 1, 1998.
The St.-Louis Hub Merger Implementing Agreement went into effect on November I, 1998.

Both of these merger implem-é-ﬁting agreements had a savings clause defining the rélationship
between the merger implementing agreements and the applicable schedule agreements. Article
VII(A) of the St. Louis Hub Merger Implementing Agreement reads:

The provisions of the applicable Schedule Agreement will apply
unless specifically modified herein.

Identical language appears in Article VII(A) of the Nortl; Littlé Rock/Pine Bluff Hub Merger
Implementing Agreement.

This dispute concerns to what extent a side letter attached to the St. Louis Hub Merger
Implementing Agreement modifies or supersedes the Missouri Pacific-Upper Lines Schedule
Agreement which is the working agreement at another hub. The Laying Off and Leave of -Absence
Rule on the Missouri Pacific-Upper Lines, which was originally adopted on or about October 22,
1952, provides employees with a 30-day buffer period (except in cases of illness or injury) before
employees are required to obtain a formal leave of absence or forfeit their seniority. More
specifically, Section I of the Laying Off and Leavé of Absence Rule in the Schedule Agreement
provides:

When employees in engine service arle permitted to lay off, they must
not be absent in excess of 30 days, except in case of sickness or
injury, without having formal leave in writing, granted in accordance
with the provisions of this agreement.

Side Letter No. 24 of the St. Louis Hub Merger Implementing Agreement, which is dated

April 15, 1998, states:
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This refers to the Merger Implementing Agreement for the St. Louis
Hub entered into this date.

Du;ing our negotiations of this Hub, the Carrier requesied a
modification of certain existing rules. To address that issue we
agreed to the following:
The current rule entitled "Laying Off and Leave of Absence” dated
October 22, 1952, and contained on Page 250 of the current
Collective Bargaining Agreement will be amended as follows:
"ITEM]1, "When employees in engine service are
permitted to layoff, they must not be absent in excess
of 15 days, except in the case of sickness or injury,
without having formal leave in writing, granted in
accordance with the provisions of this Agreement.”
The remainder of the rule remains unchanged.
This Memorandum Letter of Agreement is made with the
understanding it is without prejudice to the positions of the respective
parties and it will not be cited by any party in any other negotiation
or proceeding.
If the foregoing adequately and accurately describes our agreement in
this matter, please so indicate by signing in the space provided for
that purpose below,

There is not any provision either in the body of the North Little Rock/Pine Bluff Hub Merger
Implementing Agreement or in a side letter attached thereto, that is identical or similar to the terms
of Side Letter No. 24 to the St. Louis Hub Merger Implementing Agreement.

The parties concur that Side Letter No. 24 modifies the Schedule Rule on lay offs and leave
of absences by changing the applicable period of absence from 30 days to 15 days. The parties

disagree on the breadth of the modification. The Carrier contends that the Schedule Rule was

modified wherever itapplied, that is, wherever the Missouri Pacific-Upper Lines agreement has been
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adopted as the working agreement for a particular hub. On the other hand, the Organization argues
that thé modification applied only to the territory covered by the terms of the St. Louis Hub Merger
Implcmentmg Agreement. |

During Summer and Fall, 2000, the Carrier sought to apply the 15-day limitation period to
engineers working under the Missouri Pacific-Upper Lines Schedule Agreement within the ambit
of the North Little Rock/Pine Bluff Hub. The Carrier’s application of the 15-day limitation period
to lay offs and leave of absences by engineers ét the North Little Rock/Pine Bluff Hub precipitated
the instant controversy.

From the Organization’s perspective, the negotiating history of Side Letter No. 24 is critical
to its interpretation. According to the November 7, 2000 affidavit of Dennis E. Penning, who was
the former General Chairman on the UP Eastern Region and a signatory to Side Letter No. 24, the
Organization was faced with a dilemma. Pennihg declared that the Caﬁier threatened to apply the
Chicago & Eastern Illinois Schedule Agreement, a labor contract which the Organization deemed
inferior to other applicable schedule agrcemeﬁts, to the entire Slt. Louis Hub territory. Penning
further attested that the Carrier had the authority to choose any one of the schedule agreements
applicable to any territory covered by the St. Louis Hub Merger Implementing Agreement pursuant
to a recent New York Dock arbitration decision. United Transportation Union and Union Pacific
Railroad Company, NYD § 4 Arb (Yost; 4/14/97). Peqning explained that the Organization agreed
to modify the laying off and leave of absence schedule rule to obviate the Carrier’s threat to adopt
the Chicago & Eastern Illinois Schedule Agreement. Penning stressed that inasmuch as Chicago &

Eastern Ulinois employees were only invelved in the St. Louis Hub, the Carrier could not select the
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Chicago & Eastern Dlinois Schedule Agreement as the working agreement for any other Hub.
Lastl}‘/,. Penning also attested that while he agreed to the modification of the Schedule Rule, he
insisted on the paragraph in Side Letter No. 24 tlhét. ihe modification not be cited in any other
negotiation and be accomp'lished without prejudice.

III.  THE POSITIONS OF THE PARTIES

A. The Organization's Position

Side Letter No. 24 and the St. Louis Hub Merger Implementing Agreement, whén read
together, demonstrate that the amendment to the laying off and leave of absence schedule rule
applies only to the employees and territories covered by the St. Louis Hub Merger Implementing
Agreement. The second paragraph of Side Letter No. 24 states that . . . during our negotiations of
this Hub, the Carrier requested a modification ... ..” This language proves that the negotiations on
the modification were confined to the St. Louis Hub. In addition, the preamble to the St. Louis Hub
Merger Implementing Agreement sets forth the territory of the consolidated Hub which excludes the
territory covered by other hub merger implementing agreements, inciuding the North Little
Rock/Pine Biuff Hub Merger Impiementing Agreement.

Furthermorc; as former General Chairman Penning related in his affidavit, the penultimate
paragraph of Side Letter No. 24 unambiguously provides that the change to the Schedule Rule was
without prejudice to the positions of either party and the parties were barred from citing the change
in any other negotiation. If the modification to the Schedule Rule was made without prejudice, then

the original laying off and leave of absence rule endures at those points not covered by the St. Louis
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Hub Merger Implementing Agreement. If Side Letter No. 24 changed the Schedule Agreement
evcrywﬁere, there would be no reason for the parties to insert a non-referable clause in the side letter.

;I'he BLE Cormnmitiee membership who are subject to the terms of the St. Louis Hub Mérg}:fl
Implementing Agreement ratified the Agreefnent by an 84.1 percent vote. However, only those
~ engineers working at points encompassed by the St. Louis Hub Merger Implementing Agreement
voted in the ratification canvass. Conversely, those employees at other locations on the Missouri
Pacific-Upper Lines did not vote on the terms and conditions in the St. Louis Hub Merger
Irnplcmeﬁting Agreement. The constitution and bylaws of the International Organizétion provide
that a change in a schedule rule is not effect.ive unless ratified by employees who are subject to the
rute. More specifically, Sections 43(&) and 43(b) of the International Consti [ution and Bylaws bar
the Organization’s officers from entering into an agreement that changes a rule governing the wages
and working conditions of engineers without ratification by the affected membership.® Since the
Organization Committee members at the North Little Rock/Pine Bluff Hub did not vote on the St.
Lou.is Hub Merger Implementing Agrecmeﬁt, the laying off and leave absence rule remains
unchanged at North Little Rock. Division 48, International Brothe‘rhood of Locomotive Engineers
v. Windham, Civ. Actién 86-2313-C-2 (ED MO 1986).

Assuming arguendo, that Side Letter No. 24 is unclear or ambiguous, the negotiating history
supports the Organization’s interpretation. The former General Chairman jterated in his affidavit
that the Organizgtion only agreed to reduce the 30-day limitation pericd to 15 days in the Schedule

Rule to short circuit the Carrier’s very real threat of applying an inferior Schedule Agreement to the

¥ Seetion 33a)(1) of the Constitution and Bylaws of the International Organization pruvide & similar mandatory
ratification prucess for merger agreements,
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entire St. Louis Hub territory. However, that inferior agreement could not have been selected by the
Carrielr in any other Hub touching on the Missouri Pacific-Upper Lines territory. Therefore, it ts
illogical thét the General Chairman and the Organization would agrée to modify the Schedule Rule
beyond the St. Louis Hub inasmuch as the Chicago & Eastern Illinois Schedule Agreement could
not be adopted beyond that Hub.

Furthermore, each merger implementing agreement was negotiated separately and became
effective at different times. The parties clearly intended that the terms and conditions of each merger
implementing agreement would only apply to the territory expressly covered by the particular

implementing agreement.

Article VIII(A) of the St. Louis Hub Merger Implementing Agreement and identical clauses
inthe other implementing agreements, including Article VIII{A)of the North Little Rock/Pine Bluff
Hub Merger Implementing Agreement, demonstrate that the schedule rules are saved unless
expressly modified by the Merger Impicmenting Agreement. Nothing in Side Letter No. 24 suggests
that the parties were modifying the laying off and leave of absence rule for the entire property
covered by the Schedule Agreement. The savings clause in the North Little Rock/Pine Bluff Hub
Merger Implementing Agreement limits the applicatioﬁ of Side Letter No. 24 to the territories within
the scope of the St. Louis Hub Merger Implementing Agreement.

B. The Carrier’s Position

Side Letter No. 24 amended the laying off and leave of absence schedule rule across the

Missouri Pacific-Upper Lines. Stated differently, the amended rule is expansive. It pertains to more
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territqry tha.njust the St. Louis Hub. The schedule rule was modified wherever the Missouri Pacific-
Upper Lines schedule agreement is the applicable working agreement.

Nowhefe in Side Letter No. 24 is there any language restricting the change in the Laying Off
and Leave of Absence Rule to the St. Louis Hub. The absence of such language is a direct contrast
to the presence of limiting language on other side letters. For example, Side Letter No. 26 to the St.
Louis Hub Merger Implementing Agresment, which amended Schedule Rule 26(D), expressly states
that the revision applies only to the St. Louis Hub, Similarly, Side Letter No. 23 to the St. Louis Hub
Merger Implementing Agreement contains verbiage restricting the breadth of the rule change so that
the amended rule is effective only at certain locations. The language in these two side letters
demonstrates that the parties knew ﬁow to write restrictive terms. If the parties did not intend for
Side Letter No. 24 to completely and entirely modify the Schedule Rule they would have inserted
limiting language in the side letter.

Next the express language of Side Letter No. 24 conclusively demonstrates that the change
in the rule went ‘beyond the St. Louis Hub. The third paragraph of Side Letter No. 24 states that the
current rule will be amended but does not restrict the amendment to the St. Louis Hub, The second
paragraph reveals that the Carrier requested modiﬁcgtion to existing rules. It would be senseless for
the Carrier to ask for a change to a rule and then agfce to a bifurcated application of the amendment
whereby employees within the St. Lounis Hub are treated differently from employees outside the St.
Louis Hub.

Lastly, the words in Side Lc_tter No. 24 constitute specific language. It is axiomatic in the

interpretation of contracts that specific provisions control over general provisions. The Article
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VIII(A) savings clause in the St. Louis Hub Merger Implementing Agreement is a broad and general
provision. Side Letter No. 24 is a very specific and detailed provision that supersedes Article
VII(A). Thus, the savings clause is irrelevant.
[V.  DISCUSSION

The parties bargained separately over the various hub merger implementing agreements and
the Carrier implemented each merger implementing agreement at a different time. This bargaining
process and environment strongly suggests that the parties contemplated thaf the provisions of each
hub merger implementing agreement would pertain only to employees and property covered by the
particular merger implementing agreement. Otherwise, the Carrier and Organization would have
negotiated a master hub agreemcnt; the terms of which would pierce the boundaries of each hub.

In this particular case, the North Little Rock/Pine Bluff Hub Merger Implementing
Agreement became effective many months before the Carrier implemented the St. Louis Hub Merger
Implementing Agreement. The employees subject to the North Little Rock/Pine Bluff Hub Merger
Implementing Agreement understood the changes in working conditions brought about by the terms
of their hub merger implementing agreement. Of course, these employees were not privy to the
terms and conditions of the separatély negotiated merger agreement governing the St. Louis Hub.
It is noteworthy that the North Little Rock/Pine Blu.ff Hub Agreement does not contain a side letter
equivalent to Side Letter No. 24 of the St. Louis Hub Merger Implementing Agreement.

Therefore, the North Little Rock/Pine Bluff Hub employees were not subject to any terms
of the St. Louis Hub Agreement or, put differently, that they were not suddenly subject to a

modification of their working conditions when the St. Louis Hub Agreement became effective nine
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months later. It wouid be incongruous that, for 2 nine-month period, the North Little Rock/Pine
Bluff Hub engineers would be subject to the 30-day limitation period in the Schedule Rule and then,
on November 1, 1998, the more stringent 15-day limitation period would suddenly be imposed on
these en.gineers.

In sum, the context in which the Hub Agreements were negotiated strongly supports the
Organization's construction of Side Letter No. 24.

In addition, the express language of Side Letter No. 24 buttresses the Organization’s position.
As the Organization persuasively argues, the second paragraph of Side Letter No. 24 refersto . . .
negotiations of this Hub . . .” which clearly announces that the parties were bargaining over terms
and conditions.applicab!e to the territory covered by the St. Louis Hub Merger Implementing
Agreement. The language does not state during negotiations of “all Hubs” or, during negotiations
c&' “Hubs attendant to the Missouri Pacific-Upper Lines.” It logically follows that the outcome of
those negotiations pertained exclusively to the St. Louis Hub.

Absent any language showing that the breadth of the change in the laying off and leave of
absence rule extended beyond the demarcation of the St. Louis Hub, the clear language of Side Letter
No. 24 restricts the modification to employees subject to the terms and conditions of the St. Louis
Hub Merger Implementing Agreement. |

Inasmuch as the terms of Side Letter No. 24 of the St. Louis Hub Merger Implémenting
Agreement did not extend beyond the territory covered by the St. Louis Hub, Article VHI(A) of

North Little Rock/Pine Bluff Hub Merger Implementing Agreement preserved (saved) the
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unmodified schedule rule on laying off and leave of absence for territory covered by the North Little
Rock Hub.

AWARD AND ORDER

Organjzation’s Question at Issue: Does Side Letter No. 24 of the St. Louis Hub Merger
Implementing Agreement modify the MPUL Laying Off and Leave of Absence Schedule Rule
beyond the geographical territory of the St. Louis Hub?

Answer to Organization’s Question at Issue: No.

Carrier’s Question at Issue: Did the April 15, 1998 letter agreement amending the “Laying Off
and Leave of Absence” rule dated October 22, 1952 and contained on Page 250 of the current
Collective Bargaining Agreement apply only to the St. Louis Hub or does it apply to all of the MPUL

committee?

Answer to Carrier’s Question at Issue: For the reasons more fully stated in this Opinion, Side
Letter No. 24 applies only to émployees and territory subject to the terms and conditions of the St

Louis Hub Merger Implementing Agreement.

Date: January 26, 2001

J/A 2L

John B, LaRocco
Arbitrator
Neutral and Sole Committee Member




