
Arbitration Pursuant co Article 1, Section 11 
of Hew York Dock Labor Protective Condftions 
Imposed by the Interstate Commerce Comisston in 
Its-Decision in Finance Docket No. 28917 

PARTIES 

TO 

DISPDTE 

UNLIED TRANSPORTATION UNION 

AND 
; 

THE SAN DIEGO AND ARIZONA EASTERN ) 
TRANSPORTATION COMPANY 1 

AWARD 

STAT-NT OF CLAIM: 

Clrli of the employees of the S8o Diego 8nd Ariton8 
Eastern Railway, listed below, for the opproprirte 
beneffcs p8y8ble rccordin) co the Neu York Dock 
Railvay Conditions, imposed by the Interstate 
Commerce Commission In Finance Docket No. 28917: 

Jerry D. Anderson 
Sherman L. Buchanrn 
Victor C. Bobtovski 
A. P. HcCrcevy 
J. P. Dyreng 
J. L. Ridenour 

PRELIMINARY STATEMENT : 

The foregoing cl&n 1s before chfr Arbitration Committee for 

rdjudication purru8nt to Article I, Section 11 of the N8w York Dock 

Conditions, Appendix III to the Decislon,of the Intrrrcrcr Commerce 

C~mmisri~a (XC) in New York Dock Rallvay--Control--Brooklyn Eastern 

Disctict, 360 I.C.C. 60 (1979), imposed by the ICC l s prtt of its Decision 

In ?lnauce Docket No. 20917 served August 22, 1979. By virtue of the 

authority granted in thr latter Decision tha San Die60 and Eastern Rrilvay 

Cooprny (SDLAE),e wholly ovnrd subsidiary of the Southern Pacific Tram- 

portrtion Comprny (SPT), vaa repleced es owner end operetor of a line of 
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railroad running l 8stvard from San Diego through B8j8 California, Hexico, 

to El Ccntro, California in the Imperial Valley. SDLAE employees l vencu8lly 

lost their positions. Some of the ro8d service employees, who are represented 

by the United Transportation Union (Organization), arc the Claimants in 

this case. 

The ultim8tc question to be decided in this case is vhcther 

Clrlmants 8re l ntltlcd to the Nev York Dock Conditions. The claim has 

generltcd 8 n-bet of procadural or jurlsdiction8l issuar vhich brrr 

directly upon that question. First, the issue h8r been r8lsed 8s to 

whether the individual claims 8re by their tense 80 vague 8nd uncertain 

as to render them invalid. Secondly, there is the question of vhethcr 

Claimants vere affected by A “transaction” 8s defined in Section l(a) of 

the Conditions. This in turn raises the Issue of vhethcr and to vhat 

extent the parties have met the evidentfrry burdens imposed upon fhem by 

Section 11(e) of the Conditions 4th respect co that question. If these 

issues 8re resolved in Claimants’ f8vor, there remains the issue of 

vhecher Claimants who were on furlough or similar status at the time SDLAE 

employee positions verc lost qualify for protection under the Conditions. 

BACKGROUND: 

In September 1976 tropical atorm “Kachlcen” damaged large 

~e~tioac of the railroad necessitating that through traffic be rerouted 

over the Atcheson, Topeka and Santa Fe Railvay Company (Saner Fc) through 

Lo8 Angclcc, California. Facing eXCr8OrdinArY rehabilitation coats the 

SDbAE at the behest of SPT applied to the ICC in 1978 for authority to 
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abandon all of the railroad line except the easternmost portion between 

El Ctntro and Plaster City, California, a distance of 18.4 milts. The 

application was denied by the ICC on October 26, 1978. 

In late 1978 the San Diego Metropollt8n Transit Development 

Board (HIDB), a public agency responsible for transit planning and design 

in San Diego, proposed to purchase the railroad and institute light rail 

sesvicr on the western portions of the line. As 8 condition SPT was to 

restore the washed out eastern portions of the line. IO lmplemtnt these 

plans applicatlonr were filed with the ICC on March 16, 1979 which were 

passed upon by the ICC in its Decision in Fln8nce Docket No. 28917. SPT 

sought to purchrse and oper8te the line between Plaster City rnd El Ccncro, 

Callforni8 and to acquire joint use with HTDB of slightly over one hrlf 

mile of the rallroed. MTDB was to ovn the remrlader of the rallro8d and 

Kyle Railways, Inc. (Kyle), a short line carrier, sought ruthority to 

manage and operrcc the railroad for the MTDB. Kyle crertcd a subsidiary, 

the San Diego and Arizona E8strrn Transportation Co. @DUET) to perform 

those functions. The ICC 8pproved the applications on August 20, 1979. 

As noted rbove the XCC Imposed the Nev York Dock Conditions in 

Finance Docket No. 28917. However, in l ntlclpatlon of the lmporltlon of 

chose coaditfonr and in anticipation of the tranractfon contemplated by 

the 8pp11C~tiOll, notice ~8s lerved June 29, 1979 upon the SDdAE employees 

pursuant ‘co Article I, Section 4 of the Conditions. Also pursuant to 

Article I, Section 4 the partier entered into 8n implementing 88reemtnt 

on October If, 1979. SDLAE etiployees becrre employee8 of the SDUET, 

which commenced oper8tlon of the rrllroad on November 1, 1979. 
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Beginning in 1980 there were a number of changes made ln the 

operrtlon of the- railroad. In connection with its take-over of the 

Plaster Cityr-El Centro segment of the railroad line, SPT 8nnex8d a job 

at Phster City which had belonged to the SDdAE employees. ~DB tmbargotd 

the main line between San Diego and San Ysldro, Callfornl8 between the 

hour8 of 7:DO 8.m. 8nd 7:OO p.m. six day8 a week in order to preprre that 

segment of the line for use in suburban transit. Purrurnt to thrt operation 

weigh ScrIer were reIoc8ted 8nd were inoperrtive for 8 period of time. 

Team tr8cks were ellminoted in the San Diego Y8rd due to the ada of the 

SPT freight hOU8e and adj8cent tr8cks. 

From 1980 through 1982 there were 8 number of occurrences vhich 

implcted operation of the railro8d. Fires and floods d8m8ged bridges and 

trestles on the Mexican portion of the llne,agaln forcing tr8fflc to be 

diverted over the Santa Fe through Los Angeles. The dtm8nd of foreign 

markets for copper concentrate shipped by the rallrord substantirlly 

dlminfrhcd. Lerr vhe8t moved across the line due to U. S. Government 

policies. There were periodic dev8lu8tionr of the Hexlcrn Peso thus 

inflating freight rates on the Mexican portion of the line. 

At the 1-0 tfnre the r8ilrO8d ~8s e%perfenCing the fOrtgOing 

oper8cional changes 8nd l xtern81 developments, business declined sub- 

rtantlally. Employer forces were reduced. In late 1983 there was only 

one road crew in sertice. 

On November 21, 1983 SD&U, owned by UTDB, l d SDLABT jointly 

petitioned the ICC for 8uthority to abrndon thu r8ilrO8d. On February 27, 

1984 HTDB 8pproved the substitution of Railtex Corporrtion (R8ilteX) for 



Kyle as operator of the railroad through 8 subsidiary of Ralltex, the 

Sao Diego and Imperial Valley Railway Company (SDLIV). 

By decision of April 25, 1984 the ICC denied the joint petition 

of the SDLAE and SDLAET to abandon the line. However, an May 14, 1984 

SDLIV filed an application with the ICC for 8uthOrity to operate the 

rrlluay which ~8s granted by the ICC on August 9, 1984 by its Decision 

in Finance Docket 30457. The ICC did not impose labor protective conditions 

upon HTDB, Kyle, SDIAET, Railtut or SDIIV. 

On October 4, 1984 HTDB formally notified Kyle that its operating 

contrrct VIS being terminated. On October 5 8nd 11, 1984 SDdAET notified 

its employees that as 8 result of the terrplnatlon of the operating contract 

there would be no further work assignments for them. SDLIV did not employ 

any of the SDLAET road service employees. SDCAET’s final day of operation 

~8s October 12, 1984, On October 15, SDiIV commenced operation of the 

rrilrord. 

On October 19, 1984 the lndlvldual Claimants In this case filed 

claims seeking benefits under the New York Dock Conditions. The claims 

were denied. 

On November 7, 1984 Interested labor organizations, including 

the UIU, petftioned the ICC to reopen the proceeding in Finance Docket 

140. 30657 in order to obtrin employee protaction for SDLAET employees 

who lost their positions as a result of rubstitutlon of the SDLIV 8s 

the operator of the ralluey. The petitlon is pending. 
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FINDINGS : 

This Arbitration Committee was created pursuant to the provisions 

of Article I, Section 11(a) of the New York Dock Conditlonr to resolve 

the dispute raised by the claim in this case. Hearings were held on 

Hay 28 8nd 29, 1985 in San Diego, Callfornir. The Org8nltatlou and the 

C8rrier 8ppeored at the hearing and were given ample opportunity to 

present document8ry and testlmonlrl evidence 8nd argument. The prrties 

agreed to extend the date for a decision beyond the 45 days from the close 

of the hearing and the record specified in Article I, Section 11(c) of 

the New York Dock Conditions. 

a. Sufficiency of the Claims 

The Carrier attacks the sufficiency of the claims on the ground 

that they are vague and uncertain. The Organir8tion arguer that when the 

claims are read against the factual background of this case they are 

claar and unanrbiguous and thus sufficient to evoke the benefits of the 

New York Dock Conditions. 

Each Claimant vroct virtually an identical letter on October 19, 

1984 stating as follows: 

As 8 protected employee, upon receipt of the protective 
benefftr, including the lump sum payment, specified in 
Sectfon 7 of the New York Dock R8flu8y conditions, I am 
prepared to resign my seniority on the San Diego and 
Arizona Eastern Transportation Co. 

Under no circumstances do I resign my seniority on 
the Southern Pacific Transportation Company, as provided 
for in the agreement, becveen the United Tr8uSport8tiOn 
Union and the Southern Pacific Transportation Co, identlfltd 
as SDAE TRN-1-1213. 
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I have demignated Vice General Chtfmtn Dan L. 
Johnson as my rcprcrrn~rtive to meme thir 
notlffcation by telegram this dry 10-19-84. 

The cltfm letters vere rddrrrscd to the SDLAET vhich bed infomtd 

Clatmaats that there vould be no further job usitnmtnts for them. The first 

parsKraph of the clsim letters sptcificrlly stats that the Clsfmnts tttk 

benefits under the New York Dock Condltioos. It is clttr that SDCAET undtr- 

rtood the cltimt vtre being made vith respect to a transtctloa trlsia~ out 

of the &uChority granted by the ICC in Finance Docket No. 28917. At pats 10 

of its vrlttao submission to this Coudftre the Carrier stttes: 

The sbrndonmtnt notices triggered l plethora of 
correspondence bttvttn UTU and Kyle, SP, HIDE, 
Rtllttx tnd SDfV in vhich VN tpptrred to take the 
position that the tbolirhatnts during the period of 
transportation’s (SDLAEI) conirol vtre the result of 
the 1979 transfer of ownership from SPT to HTDB. 

By letter of November 20, 1984 the Carrier took the position that SD&ET was 

sot rerponslblt far protecting Its employees from their lots of employment 

due to substitution of SDIfV for SDLAET as the operator of the rrilvry. 

This Committee must conclude thtf vhilt there vts t clear dispute 

81 to the merits of the cltims, that VU no genuine vtgutntss or ltck of 

cltrity Ln the mind of thr Ctrrier conctrni.n# the clsir~r. 

Accordingly, VI rust dtny the Carter’s rotiou to dfsmfss the 

claim on this buir. 

b. Ttrnsrctfon 

The Orgrnirrtion argues that l vtu though the work tttigmtnts 

of SOMEI tmployttr vere not loat unril October 1984 that loss vas e 
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direct result of a transaction undertaken pursuant to the authoricy 

granted by rht ICC in Finance Docket No. 28917 with respect to vhlch the 

ICC imposed the Ncv York Dock Conditions. Sptciflcally, the Organization 

contends that the Claimants vtre adversely affected vhcn HTDB replaced 

SPT as the ovntr and operator of tha railroad through SDIAET and the 

tmployats became those of SD&ET. The Organltatloa urges that had it 

not bean for this change the employees vould have continued their cmploy- 

ment relationship vlch SPT. Furthermore, urges the Organltatlon, SPT vould 

not have lnscltuted such operational changes as embargoing the main lint 

vhich inevi-bly discouraged shipping, and SPT vould have had tht flnanclal 

resources and tquipmcnc Kyle did not have to servlca l hlpptrs adequately. 

The Organization also contends chat SDLAET l aploytes vart 

affected by cht transaction undertaken pursuant to authority granted in 

Finance Docket No. 30457 vheraby Railtex replaced Kyle as the operator 

of cht railroad. The Organlzaclon arguer that Rallttx and Kylt are in 

the nature of joint tortftasors. Hovtvtr, urges the Organization, this 

second transaction vas simply the ultimate affect of a chain of events 

initiated by the first transacrfon,and ?!TDB’s displacement of SPT as the 

owner and optracor of the rallvay actually vas responsible for the 

l mploytts’ loss of their arslgrmants. 

The Organltaclon points to Artlcla 1, Section l(a) of the Ntv 

York Dock Conditions vhlch defines a transaction as “. . l any action CaLan 

pursuant co authorlracions of this Commission on vhlch these provisions 

hrvt bean imposed ,I’ and argues that HTDB’s takeover of the railroad clearly 

mee es cht daf inicion. The Organization also cites the inctrprtcttfon 



- 9 - 

placed upon tht burden of proof provision of the Amtrak C-I Conditions sy 

then Secretary Of Labor, J. D. Hodgson, that an employee vould 

meat his burden of proof if ht established ht vas affectad by a trane- 

action even though ha also was affected by other. factors. The Organization 

notes that the wording of the C-I burden of proof provision is ldentlcal 

to that of Section 11(t) of the New York Dock Conditions and urges 

that by analogy Secretary hodgson’r interpretatloa is also applicable. 

The Organlzatloa contends that it has tstabllshed that Clalmanes vtra 

affected by a transaction undertaken purruanc to Finance Docket NC. 

28917 aad accordingly, even if they vtrt affected by ocher factors, they 

have surtalntd their burden under Section 11 (t). 

The Carrier dtnlts that the tmploytts lost their positions as 

the result of a transaction undertaken pursuant to the authority granted 

in Finance Docket No. 28917. Rachtr, arguer the Carrier, such loss was 

the result of a transection undertaken pursuant to the authority granted 

in Finance Docket No. 30457 vlth respect to vhlch the ICC did not.impost 

protective condltloar. The Carrier malntalar chat the Organization has 

exercised the only remedy l vallablt to it under the clrcumscancts of this 

cast vhlch la to petition the ICC to reopen Fin&net Docket No. 30457 and 

impost protective conditions. The Carrltr contends that by doing 10 

the Organization la precluded from staking proctctlvr conditions in the 

lnataac proceeding, and the Carrier urges that the claim be dismissed on 

that basis. 

The Carrier argues that the Organization has failed to sustain 

its burden of proof under Article I, Section 11(a) of the Conditions in 
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that it has failed CO identify the transaction vhich has adversely 

affected the employees and the pertinent facts vith respect to that 

transaction relied upon to sustain the claim. The Carrier arguer that 

changes in its operating and economic circumscances,vhich vert not 

transactions pursuant to Finance Docket No. 28917, caused Claimants 

to loss their assignments. Accordingly, the Carrier argues, it has mat 

its burden under Article f, Section 11(c) by establishing that factors 

other than a transaction, I.e. changes in economic end oprratlng circum- 

stancar, caused the Claimants to lose their arsignments. The Carrier 

cites a recent on-property avard of an Article I, Section 11 Arbitration 

Committee, United Transportation Union and San Diego and Arizona 

Eastern Transportation Company, July 24, 1984 (Vernon, Neutral), denying 

a claim by a road employee for benefits under the New York Dock Conditions 

on the ground that the employee vas affected by changes in operating and 

economic circumstances and not a transaction pursuant to Finance Docket 

No. 28917. The Carrier urges that case is so similar to the instant case 

chat the same result is compelled. 

Article I, Section l(a) of the Ncv York Dock Conditions dcffnes 

a trrnr8ction l a ‘I. . . any action takrn pursuant to authorizations of 

this Co~isrlon on which these provlslonr have been imposed.” Article I, 

Section 11(e) provides in pertinent part: 

In the event of any dispute as to vhether or not 
l prrtlcular employee vas affected by a transaction, 
it rhall be his obligation to identify the tranr- 
action and rprclfy the pertinent facts of chat 
transaction relied upon. Xc shall then be the 
rallroad’r burden to prove that factors ocher 
than a transaction affected the employee. 
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Here the Organftaclon has identified the transactioo vhich 

adversely- affected Claimants as a chain of events beglnaing with KTDB’s 

purchase and operation of the railroad authorized by the ICC in Finance 

Docket NO. 28917 with respect to which the ICC imposed the New York Dock 

Conditions. HTDB’s purchase and oparatlon of the railroad meetr the 

definition of l transaction in Section l(a) of the Conditions. The real 

question is vhether the record in this case establishes the causal nexus 

between that transaction and Claimants’ loss of their assignments or 

whether, as the Carrier urges , such loss was causad by factors other than 

the transaction as provided in Section 11(e) of the Conditions. 

The Vernon Avard bears directly upon the question now before 

this Committee. In that case the Organization also argued that KTDE’s 

purchase and operation of the railroad had caused the Claimant to be 

adversely affected and thus entitled the Claimant to the benefits of the 

New York Dock Conditions. The Carrlet’s defense was that any adverse 

effect upon Claimant vas the result of a decline in business brought 

about by many of the factors raised by the Carrier in this case. The 

Coaanittee in the Vernon bard found that.no causal nexus existed between 

the transaction and the l dversa effect upon Claimant. Despite the 

Orpaaitatioa’s attempt to distinguish the Vernon Award from the instant 

case, ve find it quite similar to the instant case. The Avard is not 

patently erroneous. We find it highly persuasive. 

Xn the final analysis we believe the record in this case does 

not establish a causal nexus between MTDB’r assumption of owerrhlp and 

operation of the railroad and Claimants’ loss of their aeeigmenta. 
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Rather, the record shows chat Claimants lost their assignmeats 

vhcn SDiIV becam the operator of the railroad. In its Decision in 

Finance Dockat NO. 28917 the ICC specifically noted chat separate and 

additional authority would be required to substitute another operator 

for Kyle.. When HTDB decided upon such action it petitioned the ICC for 

authority to do so which was granted in Finance Docket No. 30457. Inasmuch 

as Claimants’ loss of their assfgnstents resulted from the substitution of 

Railtsx for Kyle,which was accomplished pursuant to the authority granted 

by the ICC in Finance Docket No. 30457, the loss of assignments was not 

the result of a transaction pursuant to the authority granted in Finance 

Docket No. 28917. The Organization has petitioned the ICC to reopen 

Finance Docket No. 304S7 in order to obtain protective condltioas. We 

believe the Carrier has a valid argument that the ICC must be the forum 

for the relief sought by the Organlzacloa in this case. 

In view of the foregoing, ve do not reach the issue of vhether 

furloughed employees are entitled to protectloa. 

AWARD 

Claim denied. 

Neutral Member 

J-es L. Thornton 
Org8niz8tloo Hembet Carrier Member 

DATED : 


