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IN THE MATTER OF ARBITRATION BETWEEN

GERALD J. HUGGINS,
LINDELL B, RUDLOFF,
ERVIN J. KLOESS and

|
|
|
|
EUGENE F. HOORE | DECISION
|
and ) |
i
JORFOLE ALV WESTERN RAILWAY CO. |
|
Pursuant %o New York Dock II Conditions |
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Bagkground

On June 28; 1985, Robert O, Barris was nominated by tho
National Mediation Board to serve as the neutral membé: of a i~
York Dock arbitration committee to resolve a dispute involvi:
the Nozrfolk and Western Railway Comp;ny and four former non-un -
employees of the recently merged Illinois Terminal Railroad,
pursuant to Section 11(&).of the Neow York Dock II conditions.
Mr. George C. Ripplinger, Jr. was designated as the
representative of the claimant employees and Mr. Marcellus C,
Kirchner was designated by the Norfolk and Western Railroad as
its cormitteee member

A hearing was held on September 4, 1985, in Chicago, IL, at
vhich each of the claimants as well as the Carrier had an
opportunity to present oral testimony as well as documentary
evidence and briefs to support their respective positions.

Thereafter, on October 21, 1985, the parties submitted additionai



written comments. -

The natter is now ready for resolution.

Background Fagtsg

Ga Junz 19, 1981, the Interstante Commzrce Coraission (ICC)
authorizcd the Norfolk znd Western Railroad (N & W) to acguire
guhstantially all of the assets of the Illinois Torwminal Railwvay
Company (IT) in FPinance Docket No. 29455, Fhc purcbhan2 wae
consunmated on September 1, 1981, The ICC, as park of its
approval, iupncsed certain labor protection provisions which axe
comdnly referred to as Now York Dock XII conditions (360 ICC 60).
Undar these counditions cmployees affected by a transiciion are
guarantecd certain compenaation for a period of vp to six years
ag well as other benefits.

As will be discussed more fully.below, Claimants herein were
management officials of the IT and were notified by letter, dated
August 14, 1981, and signed by Joha R. Turbyf£ill, Chairman -
Board of Hanagers of the N & W, that their service with the IT
would no longer be required after September 1, 1981. The letter

went on to say:

In recognition of your service to Illinois Terminal

and in order to aid you in making a transition to
another situation, we will provide you with one year's
salary with appropriate deductions on Septermbor 1, 1981,
as a separation allowance,

On November 10, 1983, Claimants' attorney notified the N & W
that, "As the ICC has declined to intercede in this matter and

has directed us to undertake arbitration, I am hereby making
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demand upon the N & W to arbitrate the disputes...”

Igsues Pregented

A, Are Claimants Gerald J. Huggins, Lindell B. Rudloff,
Exvin J. Kloess, and Eugcne P, Moore Femployces” within
th2 meaning of the New York Dock Conditions and
therefore entitled to protective benefits under the
Conditions?

B. If the Arbtrator finds that any of the Claimants is
entitled to protective benefits under the Conditions,
what is the nature and exteat of such benefits?

Applicable Statutory and Administrative Provisions

49 United States Code Section 11347.
Employse protective arrangements in transactions involving

‘rail carriers.

When a rail carrier is involved in a transaction for
which approval is sought under sections 11344 and
11345 or section 11346 of this title, the Interstate
Commerce Commission shall require the carrier to
provide a fair arrangement at least as protective

of the interest of employees who are affected by the
transaction as the terms imposed under this

section before February 5, 1976, and the terms
established under section 405 of the Rail Passenger
Service Act (45 U.S.C. 565).

In accordance with this statutory directive, the ICC set
forth the protective conditions required in its decision in New

York Dock II, Appendix III (360 ICC 60) and defined covered

employees as follows:

Article I
1, - Definitions...

(b) "Displaced employee” means an employee of the
railroad who, as a result of a transaction
is placed in a worse position with respect
to his compensation and rules governing his
working conditions.

(c) "Dismissed employee” means an employee of the

ajilroad who, as a_result of a transaction
fs éeprQVed Sf employment with the railroad




because of the abolition of his position or

the loss thereof as the result of the exercise
of seniority rights by an employce whose position
is abolished as a result of a transaction.

(d) "Protective poxriod® means the period of tinme
during which a displaced or dismissed employee
is to b2 provided protection hereunder and
extends frow L2 date on which an employee is
displacaed or digwisged to the expirstion of
6 yoars thzrnfrom, provided, howcver, that the
protecitive perind for any particular cmployce
shall not continue for a longer period following
the date be vag gdisploced or dismisgcd than the
period during vhich such cwployse was in the
employ of ths railroad prior to the date of his
displacenent oz diswmissal. For purposes of thisg
appcndix; an cmployce's length of service
shall be determined in accordance with the
provisions of gection 7(b) of the Washingion
Job Protection Agrxcemznt of May 1936,

® 2 <
7. Saparation allowvance.--h dismissed eaployce entiitled

to protection under this appendix, may, at his

option within 7 daye of his dismissal, resign

2nd (in lieu of all other benefits and protections

provided in this appendix) accept a lump sum payment

computed in accordance with section 9 of the

Washington Job Protection Agreement of May 1936.
® ° @

hrticle IV of the same Appendix states:

Employees of the railroad wnho are not represented by
8 labor organization shall be afforded substantially
the same levels of protection as are afforded to
members of labor organizations under these terms

and conditions.

In the event any dispute or controversy arises
between the railroad and an employee not represented
by a2 labor organzation with respect to the
interpretation, application or enforcement of any
provision hereof which cannot be settled by the
parties within 30 days after the dispute arises,
either party may refer the dispute to arbitration.

Eacts
Each of the four Claimants was employed by the IT in a




position which was listed in the annual report of the IT as
"Managcewent” and one, Mr. Rudloff, was sppointed by the Board of
Directors rather than by the President of the IT. They were also
listed as the head of their respective departmenés oir 2 118t of
"All Appointed Non-Contract Positions™, Their duties and jeb
histories may be summarized as follows:

Mr. Lindzll B. Rudloff was f£irst employed by the IT in 1941
as a clerk and was a member of the Brotherhood of Rajilroad and
Airline Clerks. In 1562 he was appointed Assistant to the General
Auditor and left the bargaining unit, although he retained
seniority until his f£inal separation in 19281, In 1965 he was
appointed Assistant Controller; in 1%66 he was elected Treasurer;
in 1970 he was appointed Controller; in 1578 Le vas elected Chief
Pinancial Officer; in 1979 he vas elgcted Vice President -
Finance and later Vice President - Finance and Treasurer. At the
time of his separation he was paid $43,600 per annum, Mr.
Rudloff tesitified that when he received his separation notice hLe
did not attempt to exercise his clerk seniority and did not know
that he could do so. He indicated that he thought that the N & W
would notify him if he had any rights other than the receipt of
one year's termination pay. The job description for the job of
Vice President - Finance and Treasurer lists the major function
of that office as, "supervises and directs all finance,
accounting and data processing functions of the Company.” He was
responsible to the Board of Directors and reported directly to
the President of the IT. Eight individuals reported to him.



Mr. Fugene F. Moore was first employed by the IT as Chief,
Special Agent in 1968. He had previously bazen employed by the
Terminal Rajilroad of St. Louis, beginning ags a patrolman. Wwhen
employed by the Terminal Railroad he had bcen a member of a
bargaining unit; howvever, as an employze of the IT he had néve:
been in a bargaining unit., Mr. Hoore.bas promot2d to Director -
Security & Special Services; and in 1977 became Chief Sezcurity
Officery in 1978 he became Dircctor - Specilal Services; in 19793
ha becan: General Superintendent which wag his first job outsid:
of police work. 1In that capacity he was responsible for the
"direction, e2xecution and managcment of the Transportation,
Mechanical and Engineering Departments.® While one of his liste
job duties wis being responsible for the budgest for tha
activities uvider his jurisdiction, be teatified that he never
performed this function. At the time of his separation he was
being paid $38,000 per annum. He reported to the Vice Presida
- General Manager and in turn fourteen individuals, including it
General Superintendent Motive Power and Equipment, reported to
him.

Mr. Gerald J. Huggins was hired in 1975 as Trainmastet.
had previously been employed by the Rock Island Railroad and ha
bequn work as a switchman within a bargaining unit. He had
worked his way up to fireman, engineer, and then became acting
roadman of engines for the Rock Island. 1In 1976 he became
General Road Foreman of Engines for the IT; in 1977

Superintendent of Motive Power; and in 1978 he was appointed




General Superintendent - Motive Power and Equipment. At the time
of his scparation he was being paid $33,900 per annum. His major
duties were supervision of repair and maintenance of locomotive
powar as well as all lighting, electrical and heating systems in
all shops and repair and maintenance of &ll abop machinery. He
repcried to the Vice Presideat & Geneéél Managar; three
individuals reported to him.

"Mr. Ervin J. Kloess was first hirad by the IT in 1946 as a
Clerk - Accounting and was at that time a rosbar of a bargaining
unit represented by the Brotherhcod of Railrcad and Airline
Clerks., In 1949 he was promoted to Chief Cierk Purchasing:; in
195% he was promoted to Purchasing Agent; in 1973 he becane
Director of Purchasing & Materials; in 1978 Lz was appointed
Director Materials Kanagecment. At the time of his separation hs
was being paid $37,945 per annum., He was in charge of
procurement for the IT, including the leasing of both the
automotive fleet and the rolling stock for the railroad. When
notified of his termination ﬁe did not attempt to usc his
seniority to go back into the bargaining unit from which he had
been promoted in 1949. BHe reported directly to the President;

three individuals reported to him.

Contentions of the Parties
Claimants contend that they are employees of IT; that they
owned no stock in the IT; that they did not sit on the Board of

Directors of IT; that they did not negotiate their own salary,



benefits, or conditions of separation and that they are
accordingly entitled to the protection afforded to all other IT
cimployees by the ICC ag part of its order in Finance Docket
N0.29455. granting Naw_York Dock IL conditions.

The Casrier contenda that the historical deéelopment of
profectiv: vinefita In the railroad 1Adustry, the legislative
history of Lho foderal governwant's regulation of enczh benefits
througl 82c¢tion 5(2) (£) of the Interzraie Comwcice Act (49 U.S.C.
11247}, the douvelapment and applicacica of protective benefits by
the ICC »nd the cvourig, and rallway industry practice all lead to
the inescopable ceaczlusion thav Claimanti, s former top
officials of the IT, were not "employces® within the coverage of
the New Yok pock 1Y conditicns at the tiwe of their
termination~, %h2 Carrier furthar contendés tant th2 New York
Dock IX conditions developed out of an historic legislative
compromiss jointly proposaed by railroad managcment and labor to
protect the rank and file members of railway labor from the
advezge effecte of mergers and consolidations in eszchange for an
agrecment by railway labor not to oppose such transactions by
strike or other forms of self-help and that a review of the only

two arbitration awards that have addressed this issue shows that

carrier "officials®™ are not entitled to the benefits of the New

York Dock II conditions.

Discussion

The definition of "employee®” was assumed without discussion




by all Carriers and their employces for many years. The first
arbitral decision occurred in April, 1968, and the second this
year. There have, howdver, bzen several court decisions

attcupting to define "employec®™ for the purpose of ICC-imposed

lahor prot&ction, Purtharwore; although tha ferw "employea® in

(24

used in ths Interxatate Comnarca Act, it g acver dafined in thal
Act. Siﬁply gtudying the entimology of the vord "erployee® will
not suffice; rather it will be neceszary te review the apecific

ugz of that wozd by thae ICC and the couwrits in the context of job
-protsction.

The higtory of the use of the term “empleyas® apparently
goes back to Title IIX of the Transportation Act of 1520, whieh
aealt with disputes between carriers and thcir employces and
rubordiicc2 officlals. The Ga2finition of subordinate official
vas delegated to the ICC which was to make the definition by
regulation., The ICC in Ex Parte 72, on February 5, 1924, listed
the Yarious positions which it considered to be subordinate
officials. It indicated that it would upon request attempt, in
subsequent proceedings, on a case-by-case basis, to add to the
definition of who was a subordinate official. It should be noted
that none of the Claimants were subordinate officials under the
ICC definition. Subsequently, in 1926, Congress, in an attempt
to further regulate the relations between carriers and employees,
passed the Railway Labor Act. Congress again made reference to
employee or subordinate official as defined by the orders of the

ICC. Because of the unrest in the railroad industry, in 1936 the
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carriers and the representatives of tha organized employezs
entered into an ‘agreement which has becoma known as the
Washington Job Protection Agrcamznt. That agresment is the
direct linear predecessor of tha Naw Yoxk Rock IX conditions
under which Claimants seeck protaction. Bowesver, notwithstanding
that Agrcement, an attempt was wade to get furthar legislation
from Congress, which would allew geeater £lzzibility on the part
of th: YCC in allowing consclid:tions and wurcars, %Fh2 heavings
which forimed the basis for th2 sabgesguent leqsislation fncluled
testimony by George M. Harrigon, th2 Preaidzu® of the Clerks
Union, recomitending that there bhe ¥Zair and rcasonable protection
for the rights and interests of tu2 workera that may b adversely
affected” by any marger. In reaponsge o & quostion regarding the
possibility of protection for mznagement iftsclf; asince they might
also be affected, Mr. Harrison noted:

Most of our supervisory and management staff members

have been promoted from the ranks. Yhey retain their

rights to the clasgsified s2rvice while they are so

occupied, and, should they discontinue & position of

one of those persons, they would then slide haci or gqo

back, I should say, to the classified saxvice.

(Report of the Hearings before the House Committec on

Interstate and Foreign Commerce on H.R. 2531, 76th Congress,

lst Session, at page 245 (1939).
In other words, union labor was suggesting to Congress that
management at a level above subordinate officials was not in need
of the type of job protection that was suggested by Section
S(2) (f) of the Interstate Commerce Act, as amended (49 U.S.C.
11347).

There was the additional implication that the Washington Job
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Protection Agreement was not intended to cover management at a
level above subordinate officials since such management officials
would most probably have the ability to bump down to lower level
jobs if need be.

Claimants have indicated that whatever the narrow
interpretation of the word "employee" may have been in the minds
of Congress prior to 1940, the Staggers Rail Act of 19380, by
extending protection to employees of rate bureaus and then
stating that "the term 'employees' does not include any
indi&idual serving as president, vice-president, secretary,
treasurer, comptroller, counsel, mwember of the board of
directors, or any other person performing such functions"™ must
have been intended to clarify 49 U.S.C. 11347,

Unfortunately for Claimants the ICC has not taken the view
they espousé. In describing the employee protection which they
ordered in this very case, the ICC noted, "Yet NW plans only

seven transfers of 'agreement employees'... Apparently, in 198t
when this merger case was decided, the ICC still was
differenfiating between types of employees based upon their right
to secure collective bargaining representation, whether or not

they in fact had such representation.

JIT
Claimants have not contended that they are "employees" or
"suboroinate officials" as those words are used in the Railway

Labor Act. 1In fact, Claimants contend that it is wrong to
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congider the definition of employee under the Railway Labor Act
in judging the correctness of their claim to b~ "ewmployees" for
purpos:cs of job protection.

While the couxis may not be in agreement, tho ICC'as view is
contained in ity decision in Hazkell H. _Begll v. instern Maryland
Rajlrn=d, 3¢ X.C.C. 64 (1681). 1In that ca:i2 ar mployca of the
wastern larylund 2ailcoad had appaaled €0 the ICC conplaining
that thoe employee protection provisione which it uxd lwposzd had
not beon observoed dn hig case, A reviey bozud of the Comission
£ovrd “ikat bocauze ks was & managemoent-leval) cmdloyen ... he was
appercntly not subject to the Cormission's pretection.? Mr., Rall
subgrgmeantly apnonled this decindion to the full Cowwmission. In
it @rcision which found that &l metterxr ghould be Landled by
arhitrition, tbha Cosmission mads geoveral glgynificane coimmznts on
the contentions raised by the parties to th2 instant case. Mr.
B21) Lzl contcended that his status ghould b¢ devitormined by the
I1CC d=finition of the word "employce® under the Railway Labor
Act. in its decisioun the ICC responded to this contention:

We are required to classify employees under

this act for purposes related to employee

representation, collective bargaining and

jurisdiction of the National Mediation Board.

Our power to clasgify employees under this act

is limited and does not extend to the classification

of employees for the purpose of employee protection.

The Commission then went on,

Where we have specifically prescribed arbitration

as the remedy for employee complaints, we no longer

have authority to become involved in disputes

between a railroad and individual parties arising
out of the protective conditions.
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Finally, the Commission noted that "...the question of whether
Mr. Pz11's poasition was labor or managemant is a proper matter to
bz rcoolved at arbitration...® thereby clearly implying there

werc different employce groups &nd that zn arbitrator should

difs:.coandnte betusen various groups of ewployeas in zpplying the
Jaba: pruetectivy provisions enuncizted in i~ York hack JIL.
ITX

Claimants really are contending that tlisy are entitled o
job prociotlon regardless of what they are called. Claimants
bolinea that the word "employce® should bo given its broadosn
maaning for purposes of job protection. In sunport of their c¢lzim
they cite the decision in Newhorpe v. Grand Truck Westsrn
Railroad Cownzny, 7583 F. 2d 193 (6th Cir. 1985).. Claimants
indicate that since they do not meet:all of the tests set forth
in Hgygggdg, they, unlike Newborne himself, should be covered by
the Jabor protective provisions. The Newborne case involved an
appeal from a finding by a district court that claimant was parti
of management at the time of his termination and therefore not
protected by New York Dock. In affirming the lack of protection
the Court listed seven factors: (1) appellant was a supervisor,
(2) his salary was $43,200 a year, (3) he clearly would not have
been eligible to be part of the railroad bargaining unit
representing "employees®”, (4) the record strongly suggests that
plaintiff's skills were transferable, (5) he did acquire a new

job shortly after being terminated by Grand Truck Western as an
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adninistrative yicewptesident at a salary of $45,000 a year, (6)
he viss onc of only 17 executivec with his former employer who
vare protected under a Salary Continustinn Plan, and finally, (7)
Bewboine, under the Continuation Plun, continned to receive his
pravious @alary for six monthgs 2fter his dicaisczal., Th2 Couxe
furchnar s8et forth ths weight to ba givan €o thoao factore:

Yacts 1, 2, and 3 numbeied above avs not dispocitive of

this appcal. When, howevoer, facts 4, 5. 6 and 7 are adduil,

- ¢they eppear to tip the balance in fever of afiirmance of
the District Court's judgement.

Claimaunts maintain that since they have bhecn unable ¢o
obtain equivalent jobs and were not protected uader any type of
salary continuation plan, the final four criteria enunciated by
the Circuit Court have not been wat, Accoesdingly, Claimants
belicve that if all of the fachs cited by #hs Court have not been
met, they will be considered to be protected.

It is clear, however, that criteris (6) and (7) were met
even though there was no formal salary continuation plan,
Claimants received salary continuation for an entire year. It is
true Claimants, for whatever reason, have noi: been able to obtain
equivalent employment. Whether that factox alone would be enough
to carry the daylfor Claimants is subject to some question.

There is no indication on the record whether or not Claimants'
skills were transferable. In theory one could concludc that they
were, but in practice apparently they were not.

Another court case, which was cited by both Claimants and
the Carrier is Edwards v.Southern Rajilway, 376 F.2d 665 (4th Cir.
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1967). 1In that case the son of the former General Manager and a
stockholder in the company was the Chief Engineer and he claimed
protective benefits, The Court found that:

.s."employee® as used in the przsent context by
Congress and the ICC surely do2a not include

the principal managzis of a xailread who crvdinarily
are in a position to protect thzmselves frem the
conaaguences of consolidation.

The Court then footnoteq two caces. In one, tha court had

-

followed the definition of "employce:® &3 contained in the Railway
Labor Act. 1In the other, the ceurt concludad that the
legislétive history gf Section 5(2} (£} of the interstate Commarce
Act "leaves no doubt that the term 'employecs® &a used therein
does not inclpde the vice-presideant and goneral manager of a

railroad.*®

IV
There have been two arbitration decisions involving the
definition of "employee®™ for purposes of labor protection. In
the fifst, 2ward No. 51 of the Axbitraiion Coumittee, ICC F.D.
No. 23011, Referee David R. Douglas held:

The Record in this case shows that the claimant
was not,' employed in any craft or class covered
by the bargaining unit during the period from
February 1, 1964, until September 20, 1966.
During said period of time the claimant was an
official of thig carrier and, as such, had
vcluntarily placed himself in a position beyond
the coverage of the protective features as
prescribed by the ICC in FPiance Docket 23011,
The claimant was not an employee, with the
comtemplation of the protective features, at the
time of the merger or at the time yardmaster
positions were abolished.
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In the second case, Bond and Onion_Pacific Railvoad, decided
September 25, 1985, Lamont E. Stallworth, th2 neutral member of
&n arbitration committee appointed pursuant tu Hew_York Dock
conditions found that neither the Assistant Controller-Acceunting
Operations nor the Manager Persoanel Accounting were Fan
‘employc:® subjact to the protection of tha 22w York Dock
conditions,® Arbitiator Stallworth reviowsd who cases whiech
Clatnzata have cited in this caga and capecizlly @istinguishsd
the lwvhonpeng docisiecn, cited above, roting:

«cothat the court in gggbgggng did discinguish

tie claimant: az hoing a part of msncgemunt At

the timc of his termination. This distinciion

- apparantly in the Court's view brought tha

claimapt cutride th2 definition of emplovens.

Iv w23 fuiither noted sn thoe decision that tha ucs ¢f the tern

fnoncagrenment ewployes® uas not intended, in normal usage, to

cxtend to encompass "officials® or "principal manzgcors®.

Conclugion

This Cormittee is not peisuaded that tbe genasric Gefinition

of employee is the one intended by Congress or by the ICC.
Despite the very able presentation by couns2l for the

Claimants, the Committee is of the view that the Staggers Rail
Act of 1980, by amending the coverage of the labor protective
provisions to include employees of rate bureaus, clearly
indicated that it was not Congress' intent to include within the

protections, either of the positions of "treasurer® or

"comptroller®. Accordingly, whatever argument could have been
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made prior to 1980, since that date, Mr. Rudloff as Vice
President - Finance and Treasurer of IT clearly was not included
within the labor protections afforded by the ICC to former
employees of the IT.

The decision regarding the othcr three Claimanis must be
made on f:he basis of logic, reasoning, and the genaral history of
the railroad industry usage of the word "employee”". As noted in
the discussion above, the ICC has never taken a broad view of the
ternm "employee”.

While labor protective provisons were creatcd because of the
insistence of organized labor, the ICC realized that if organized
labor was to be protected, at least the unorganized worker in
equivalent jobs must also be protected. But the ICC clearly
differentiated between "labor" and "management" in Bell v.
ﬂgg;g;g_ﬂggilggg_gg, supra. It has regularly differentiated
between "management", "subordinate officials", and "employees”.
It has, furthermore, left to arbitration the exact line to be
drawn between these categories.

The Claimants contend that if there is a group called
management, it includes only the members of tpe board of
directors, the president of the railroad, and, where appropriate,
stockholders. This restrictive view, while superficially
appealing, belies the traditional usage of the term in the
railroad industry. In the Annual Report of the IT all of tue
Claimants (and six other individuals) were listed as

Management. Claimants clearly held jobs of great responsibility
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on this small railroad and effectively controlled its ability to
~erate on a day—to-diy basis. The fact that the IT was a small
terminal railroad, which did not pay high salaries, in no way'
diminishes Claimants.functions or regponsibilities in relation to
the other employecs of the IT.

This Committe2 is not persuaded that merely bzing unable to
find suitable employment subsequent to tevmianation by & railrouad
is sufficient grounds for finding coverage uvwader Naw York Dosg IX
conditions. It does not believe that tha Court in Newhourihs wes
implying so sinple a test., For the same reasons, it iz aot .
persuaded that the controlling fact in Edyardg was the fact that
the 1ndi§idua1 was the son of the chief stockholder of a amsall
railroad. Rather it is the level of responsibility that is
*nherent in the positicn that a particular individual holds,

This is true even where, as here, tha salary of the individual is
not comparable to that paid to individuals who hold similar
positions on larger railraods.

Accordingly, it is this Committee's conclusion that, based
on all of the facts present in this case, the c1aimanté, Buggins,
Kloess, and Moore are not "employees”™ for purposes of the
protections afforded by the New York Dock II conditions. It is,
therefore, unnecessary to reach Question B, raised by the
parties,

Neither the Carrier nor the Claimants have raised before the
Committee the effect of Section 7 of Appendix III. This

Committee, therefore, has not ruled on whether the acceptance of
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one year's salary as a lump-sum payment by Claimants has waived
any other rights which they might have had under other sections
of the New York Dock II conditions.

During the course of the hearing a question was raised
regarding the "bumping rights" of Messers Rudloff and Kloess, who
had been prior to their promotions covered under the IT agreecment
with the Brotherhood of Railway and Airline Clerks and apparently
had retained seniority in that union. Since that question was
not briefed by the parties, no ruling will be made on the
obligations of the various parties or the procedures which are
appropriate in order for an individual to exercise such "bumping

rights”.

Award
The Committee finds that none of the Claimants was an
"employee" protected by the imposition of the standard New York
Dock conditions by the ICC in its decision approving transfer of

assets of the IT to the N & W in Finance Docket No. 29455 on June

19, 1981.

- Robert 0. Harris
Chairman

W&M

Jr. Marcellus C. Kirchner
ts For the Norfolk & Western
(Gl r/Dissent) (Concur/Bassent )

November 26, 1985.



