PUBLIC LAW EOARD NO., 545

fAward Nao. 42
Case No.42

FPARTIES Brotherhood of Failway, Airiine and Steamship
TO DISFUTE, Clerts. Freight Handlers., Kaipress ard Station

Employres
and

C8X Transportation, Inc.

STATEMENT "1, Carrier vioclated the fAoreement when it
QF CLAIM allovwed an outside firm/=bhipper, Umion

Camp Corporation, to perform demurrage
and car placement imnformation for
rare placed and released for the Seaboard
System Failroad at Montgomery, Alabama. .
2. Carrier =hall compensate the csenior
emploves aiutra in preference 1n the amount
of #102,22, utility rate of pav. from
Coctaober 12. 1932 and om & daily bastis
wrtil violation is corrected.”
FINDIMGS
pon the whole record, after Fearing, the Foard finds that the
partizs herein are Carrier and Emplovee within the meaning aof the
Falilway lLabor Act. as amended. «nd  that this roard 12 duly

constituted under Fublic Law 39-435 and bas Jurisidictian of Ehe

partivs and thz =ublect matter.

In the summer of 1787 Carrier notified itz employees af  1fs
irntent to purchase 19 miles of trackage rmiaghts rfrom the T1linoas
Central tzel ¥ Raillroad e b L fraoam Morntoaomers,, Alalbaia, ko
Augu=ta (Creeb. (] thiz etretch of track  was ieocated Union
Camp Jorporation’ s paper  mill Az arll ne Gamer lwente obthioge

shinperes, Tubsequently v letrer dalod Thovember b, (90937, Carrver
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advised the crganization how the clervcal work bewnag performed
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the [ICG emplovees would he performed Lf the sale was consumated.
Several manths later, on February Z4., 1984, the parties svecuted
an Implementing Agreement 1n accordance with the Labor Frotective
Conditions provided for by the “Mew York Dock” conditions
{Article I, Section 4). Carrier’'=z HNovember letter indicated a
ligting of ICG positions and the duties its emplovees .would

perform when the sale was completed. Carrier then on October 7,
1985 started operations at Union Camp arnd zome three weeks later

(on October 22, 1783) the Fetitioner became aware of certain

actions which it considered to be wvioclations of the Agreement.

fAccording ko Fetitionmer, Carrier had entered 1nto an Adreement
with Unicn Camp to change the method for hardling demurragde
reparts, Pfior to the acguisition of Ehe Len-mile sectiorn of
tracik, ICE demurrage clerks had utilized a ferm furnished by the
conductor to maintain a record of carz pulled from and placed
into WUnion Camp. Pt the end of sach month, the demurraae clery
would use these records for purpases of preparine a  demuarrage

hill for army monies due. Starting on October 9, 1935, Carrier =

demurrage clark wag notified mat ko marntain a demorraage record

Hut to use Unson  Camp Company — demurr-age report generated by
comiuter  for  purposes of  billina  and wll other purposIs.

Fetitioner insiet that the acticnes ond sctiwvities invelwed in
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khe  maintaining of records for demuareage purpeses 15 wWwork coming
under the Scope Rule and cannot be removed escept by agreement.
Frevicusly Carrier, by 1k= letter of Movember 4, 173T. had
advised the organization that the demurrage work 10 guestion
would be performed by a chief rate clerd, cashier., and two other
clerks. Furthermore Lhe work i1n guestion had been performed
.
previously by IC6 clerical empiovees and mever by Union Camp
employees, The UOrganization insists that Carrier had no rignt
te contract out umilaterally fthe work in Que=stion to Union Camp
and tre work should have been reserved to emplovees cowveresd oy

the Agreement az provided by the Inmplementing Rareement.

Carrier takes the pozition inmitially that the claim WAE
procedurally defective and sheowld e, dismiesad, Carrimre nones

that the claim was filed on December 10, L9BI, whereas the action
of  charnqing  the method far handling demurraage wiags wnstitonted by
Carrier v OJoctober 9, 17980, Thue., fthere waz approximatsliy &
HI-day gap betweer the oocurrance and the frling whilch was Devaoand
rhe &0 days provided for in Fulc T&. The Carrier argues further
bl the  action trvalved  was i opartiouwlar act oand ok 2
comtinuing claim as allesged by the Oroanyzaetiaon. In agddl nion to
Lhe procsdural gquestion, Carerier LMElEns Fhat thers  wats 1o
cevidence to support Fetitioner ' s claim that Carrier viclateza the

Aaregemesnk, The only diffrorence o Clhees apmer o bnam . ACardlna ra
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Carrier, was the fact thabt bhe demaorrade clervk e oumrently gzieg
the computerizced lizting to generate & demurrage bill for tnion
Camp rather than using bthe conductor = placed and pulled recards.
Therefore, it 1= the computerized lizting prepared by Union Camp

which 1s the only major chanae.

In furtherance of ite position. Carrier also aragues that the work
of maintaining demurrace records for Hnion Camp Corporation te mo
longer required by Carrier and has properly been eliminated.
Carrier arques that the wark of compiling the demurraqe record

from Lhe conductor' = report of car handling 13 o longer regul-ed

i order to generate a demarrage holil. Carviaer’ = posiloon 13
that the work has been ®limiated amd not  tramnsferesd to Unacn
Camp.

The essence of this dizspute i whether the work 10 gqueztion has .
been removed or eliminated. It should be noted, prior to deali;g
wioh that aquesticon, howewver, that Care-iev’ < contentlion wy bth
recpect (af] fhe uwntimelinecs ar the claum vE Wl ERaut merit,
Fectitioner had o right to determine what the facts were as to the
handlirg of demurrage before filima vtz clawn. The evidence does
rot refubte 1ts assertion bhat cuch ndormabtiorn was not s allable
to it until Qctober 22, and therefore the claim was flled within

the prescribed Sv~-day pericd.
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LviLth resoect o the rumdamental tesue, 1t 1T apparent from cne
Tacts even ag reolated oy Carrier that the work im CIUES LGN VT
not  eliminated ko rabtner removed frroam  the Jurasdiction of
emplovees of Carrcier . Such action was o clear violationm  ofF Pt
ki letter and intenk of bthe Mow York Dok condibions was well ag
those in the Tmplementing doreement. The abrogatiocn of Fhe  Tlew
.
Feakth et cordrbions ey Carrier = wuntil ateral sotion in remoying
Lhe wort: freom the surpedactioon oofb s vlarioal mmo oy e A=
sudflolentk ta  meve  thlsz Board Lo ocuasloan the claim. dnhil oand
nnlees bhgre s atroement wrioh resopect Ler el vmpnal nom i by
viark . Rz enplosecs cooered v RhilE ssagreement hove @ oright o ra e

ok .
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