
Arbitration Pursuant to Appendix III, Article I, Secticn 11 
(Finance Docket No. 28253) 

Involving the 
'New York Dock Conditions' 

Imoortd by the 
Interstate CMntrce Commission 

on the 
San Diego b Arizona Eastern Railway 

Parties to Disoute: United Transportation Union 

and 

San Diego & Arizona Eastern Railway 
Transportation Company 

Statement of Claim: Claim of Trainman William L-. Carlton, II, for additional 
COmoenSatiz l‘ntnt amount of employment protection benefits afalicable to t?cse 
adversely affected by the transfer of ownership rights of the San Diego & Arizona 
Eastern Railway, commencing April 1, 1980. 

Comittte Members: Chairman and Neutral Member: Gil Vernon 

Labor Member: Glynn Gallagher, General Chairman 
United Transportation Union 

CItrlet Member: Rick Cecil, General Manager 
San Diego i Arizona Eastern Railway 

BACKGROUND 

On October 15, 1979, the parties entered into an Agreement for the 

putpo~e of impltmtntin9 certain transactions approved by the Intetstatt 

Comrct Comission. The Agreement described the transactions as f01lm~: 

'Acquisitfon by Southern Pacific transportation Company of 
tht lint segment rnd operations of the San Diego and Arizona 
Eastern Railway Company from Milepost 148.1, El Centto, rest 
t0 Milepost 129.61, at or near Plaster City, as described in 
the application dated Match 15, 1979, filed with the 
Interstate Cowetce Camnission. 



Transfer of ownership rights for the San Diego and Arizona 
Eastern Railway Company to the San Diego Metropolitan-Transit 
Development Board and the installation of Kyle Railways as 
the operator for freight services on the San Diego and 
Arizona Eastern Railway Company, as descrfbtd in the 
application dated March 15, 19, filed with the Interstate 
Cofmntrct Comnission.' 

The Agrttrncnt also provided: 

'Emoloyes holdfng positions on the San Diego and Arizona 
Eastern Railway Comoany on the date of implementation and who 
become adversely affected as a result of the implementation 
of the transactions listed in this Agreement will be afforded 
the applicable protective benefits set forth in Attachment *A* 
hereto pursuant to the terms and conditions therein.* 

A::achmtnt "A" to the Agreement is Ap;lendix III to ICC Finance Docket No. 

2E250 co%only known as "the New York Dock" protective provisions. 

The new operator was installed November 1, 1979. On April 17, 1983, 

the Srakeman Extra Board was reduced by one position. Employe Bobrowski 

who occupied a position on the Brakeman's Extra Board was removed thcrtfrcm 

and displaced the Claimant, Mr. Carlton, who then placed himself on the 

Yat&tan's Non-Guaranteed Extra Board. Hr. Carlton, on April 30, 1983, filed 

a claim for "New York Dock Guarantee" for the month of April, 1980. On 

September 18, 1980, the denial of his claim was appealed to the ntx: level. 

The appeal was based on the contention that the Claimant had been adversely 

affected by the transfer of ownership and therefore was entitled to protec- 

tive benefits. The claim cited paragraph 2 of the Smplementing Agreement as 

Support. On July 20, 1981, the Union notified the Carrier that, in view of 

their inability to agree on protective benefits for the Claimant, they would 

refer the dispute to rn Arbitration Comnittce as set forth in Section 11 of 

the New York Dock Conditions. 

The undersigned was muttially selected to serve as a Chriru@n and 

Nest7 21 !!e%er of the CS3nit:et. A hearing was held in the matter on 



January 27, 1984, in San Francisto. At the hearing the parties uttt given 

fu:l oppar:anity to present argumtnts and evidence in support of their 

position. Based on the arguments, the evidence, the provisions of Appendix 

III, Article I, Section 11 - Finance Docket No. 28250, and the Impltmtnting 

Agrctmtnt dated Octsbtr 15, 1979, the Neutral tenders the following award. 

FINDINGS 

Section 11 (c) of the Nan York Dock Conditions requires that, in the 

event of a disPutt as to whether an tmpioyc uas affected by a transaction, 

the trqloyt identify the transaction and specify the facts of the trans- 

action. Section 11 (t) then goes on to say that it is then the Cattier's 

burlcn to prow that factors other than a transaction affected the tmployt. 

SCC’ ;* ..-n 1 (b) and (c) also defined a 'ditPlactd tmployt' and a ‘dismissed 

tqloyt" as somont who WaS a result of a transaction" it tither placed in a 

worse poskion with respect to c~~ptnsation, etc. or deprived of tmploymtnt. 

(imPhasis added) 

fht Union basically contends that the Claimant, and other trainmen 

Similarly situated, suffered adverse affect ftorn the rata of the property 

wing Primarily frca the new owner's and lessee's methods of operating the 

railroad. different from those under ownership by the Southern Pacific 

franspwtation Company. These changed methods art detailed In the Union's 

submission by reference to a letter submitted by Local Chairman Bobrowski. 

The letter is dated Hay 13, 1981. No real purpose would be served in 

rtittratfng the letter In detail, but in Suamrry the letter cited the 

fO\lWing factors as the cause of adverse afftcf on tht Claimnt; (1) tht 

dtciSiOn to emargo freight traffic on the rain lint from San Diqo Yard to 

San yS'lr3 between tht hours Of 7 a.m. and 7 P.R. which tht Union cla'zs 
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resulted in reduced shipper interest; (2) relocation and-the InoptratGve 

condition of weigh scales; (3) elimination of term tracks; (4) rnntxatlcn cf 

the Plaster City job to tht Southern Pacific; (5) poor utilization, Ylnttnance, 

and insufficient provision of locomotive power; and (6) general inability of 

management to live up to shipper obligations. 

The Carrier makes a variety of arguments, however, two should be nc:eC 

at the outset. First, they argue that the appeal of the claim to an Arbi- 

trttion Connitttt is untimely, and second, that the Union has failt2, to 

specifically identify the transaction giving rise to the alleged adverse 

impact on the Claimant. 

On the Carrier's first point, the Comnit?tt finds it would be im:r=rptr 

under the circumstances to hold the Union's appeal as fatally barred frcn 

consideration. This is primarily a result of the Carrier's failure :b 

register any objections --as evidenced by this record--prior to the hcrr'nq 

to the timtlintss of any aspects of the original claim or its substquen: 

appeals. 

With respect to the Carrier's second threshold arqumtnt, it can be 

stated--assuming for the sake of discussion the Union has identified the 

transaction and the facts cn which they rely--that after a careful rtvitw of 

tht evidence as a whole the Carrier has put forth enough evidence to convince the 

Comittee that the Claimant was not adversely affected "as a result of a 

transaction.' On the contrary the Carrier has shown instead that the 

Claimant was adversely affected priPrrily for reasons othtr than a 

transaction. 

The Carrier contended that several factors, including a decline in 

business adversely affected the Claimant. Before discussing hut these rr,C 



other factors affected the Claimant, a majcr argument by the Unicn mus: bt 

addressed. They contend that a decline in business defense is not avaiyabit 

or valid In arbitrations under the “New York bck" conditions. They point 

out that under other protective provisions such as the Uathington Job 

Protection Agreement and the Amtrak C-l conditions, the lrngurgt sptc(f!ca;iy 

mentions fluctuations and changes in tht volumt of tmploymtnt. They sutzjt 

that in the absence of such language in the 'Ntw York Dock" conditions is 

significant. Sting awart of such provisions, if the framers of the languagt 

intended to make such a defense available, the organization suggests they 

would have included them in tht instant conditions. 

The Neutral dots not find the absence of specific rtftrtxts to changes 

in the volume of employment sufficitntly significant to conclude that a 

rtducf:'on in business defense is not available. This is so because the 

language of tht conditions cltarly sets forth that, to be considtrtd pro- 

ttctti, an employt must be adversely afftctd u a 'rtsuk" of a trans- 

action. Thus, It is cltarly implied that factors othtr than a transaction 

which may adversely affect an tmployt do not turn on the prottc:ivt prcvi- 

sions. Only advtrst efftct as a 'rtsult" of a transaction qualifies an 

tmployt for ptottctfvt bentfits and no benefits flow from advtrst impact due 

to other causts. Certainly the Neutral cannot ignort that tht ust of the 

word "rttuW requites a causal rtlrtionship bttwttn tht transaction and tht 

advtrst fmpact. Thertfort, on the other hand, tht Neutral cannot ignore any 

tvidtnct which suggests that tht advtrst situation was a result of other 

causes. Ont must draw tht inftrtnct from tht languagt that any crusts of 

adverse impact othtr than a transaction must bt wtightd 2nd considered Sy 

the Arbitrator. 



The fact that the writers of the language failed to tnwtate any 

specific txamplts of other possible causes, such 2s a dtcline in business or 

fluctuations in employment, does not ovtrcomt thr implied rtquittment to 

show, to the exclusion of other reasons, a causal nexus between the trans- 

action and the tmployt's adverse employment situation. Contrary to the 

Union's argument, it stems that in view of the unqualified rtquirtment for a 

causal nexus between .a transaction and advtrst impact, that if the writers 

wished to preclude certain defenses, they would have explicitly stated so. 

It is noted 

volume is a 

set 59 No. -- 

that other Arbitrators have held the reduction in business 

legitimate defense under New York Dock conditions. For instance 

915 - New York Dock Railway v s-s- L Brotherhood af Railway, Airline 

and Steatnshio Clerks (hrbitrator Pumas). The following comntnts from this 

Award art indicative that the dtclint in business dtfenst was considered: 

"The Organization is correct in its view that the coverage of the 
prctectivt benefits of Appendix III extends past the date of the 
transaction to apply to losses suffered by a later displacement or 
dismissal. In order for the prcttctive benefits to apply, however, the 
displacement or dismissal must bt caused by tht transaction authorized 
by the I.C.C. Tht question htrt is whether the action taken by the . 
Carrier on April 1981 was the result of the 1980 coordination or 
whether the elimination of the positions in question was the rzul: of 
soce otnctforce or fact=.- - -- - 
--y- 

Given the rtlativt proximity of tht dates--April 1980 and April 
19810-thtrt is somt rationale for the supposition that the two 
Occurrtncts wtrt rtlattd. The Carritr has made a convincing case. 
howtw, that 2 nutitr of txtcrmfactots ?rt5 a arastic dtcDn 
business bcrwtZnm.Ztes. iheft tactorSaf7EcTea oorn theGr'C;T 
OPtrawm ano, ptrnjps toesset txttnt, tht NYDR operation. The 
Statistics in the record demonstrate that there was a decline in- 
bumtss orTothcmts atspltt oh -- GEacqmiWoT m mR. ---- 

Tht Organization suggests that any tfficitncy realized by the 
tlimination of tht positions in qutstion could havt bttn madt at the 
timt of ccordination. The Organization CDnttndS that tht Carrier rould 
have been liable for Appendix I.11 benefits had tht positions been 



abolished at that time and that the Carrier waited a ytar ocrtly in an 
attempt to avoid those obligations. Yhilt that suspicion itself is net 
wholly implausible, there is no probative evidence in the record to 
support the contention. As noted above, tht Companies' oottrtions were 
not merged nor wtrt their terminals inttrconnntcttd. The coordination 
itself dots not suggrst that management sought txttnsivt changes in 
manning. In sum, there is no tvidtnct that the Carrier effectively 
tliminated work in April 1980 nd (sic) delayed notice for a year merely 
to avoid Appendix III benefits. Rather, tht evidence suogorts the 
Carrier's claim that a decline itinsfurln t year causrtht 
elrm~nat~o~theo5itions.~ Empnaslr aaota -- -Fh - -- 

In this cast the Ntutral finds that tht dtclint in business deftnst is 

not only availablt but 2 plausible explanation --in combina?ion with the return 

of Bcbrouski to activt service a short time before-for any advtrst impact the 

Cldimant may havt txptritnctd in tht time period imncdiately subsequent to his 

initial claim. Yhen Bobruuski returned to service, tht Claimant, btcaust of 

his lesser stniority, was one more "notch" closer to displacement in the event 

that any situation occurred which limited or diminished work oppcrtunitits. 

This tnhanced the adverse tffect on tht Claimant of the dtclint in business 

which occurred at approximattly the same time. 

Bastd on tht crtdittd tvidtnct, (t is apparent that such a decline in 

business dSd in fact occur. At the tint of the change in ownership (November), 

the Carrftr handltd 546 cars during that month. In tht subsequent three 

months (Otcembtr, Jtnuary, and Ftbruary) thty handltd 608, 523, and 626 cars 

rtsptctivtly. However, in March tht ltvtl fell dramatfcally to 458 and 425 

in April. This amounttd to approximately 2 22 percent dtcrtast fn car 

loadings bttwttn Novt&tr and April, Given this fact and tht fact that 

Bobrcwski was on vacation from Hatch 24 to April 6 and another Guaranteed 

Extra Board rat on vacation from April 6 to April 13,. it is dffficult to 

embrace the idta that the subsequent reduction of Bobrowslti from the 



Guaranteed Extra Board and Mr. Carlton's subsequent displacment IIS the 

result of rny action taken by the Carrier pursuant to a ttrnrrction Identified 

in the Impltmtnting Agrttmtnt. It is, on the other hand, awe apparent and 

acceptable to conclude that the reduction of the Extra Board and the tubst- 

qutnt displactmtnt of Claimant was a result of normal fluctuations in 

tmploymtnt. In fact the Carrier claims without rebuttal that the Extra 

Board was even increased at times between November and April and Bobrowski's 

reduction brought it down to the same level it was in November. Moreover, 

there is no basis to believe that the decline in business was caused by 

decisions made in connection with the transfer of ownership. Based on the 

evidence we must conclude the factors which lead to the reduction of the 

Guaranteed Extra Board (which caused Bobrowski to displace the Claimant) 

would have occurred reGardless of the change in ownership status or acquisi- 

tion of the lint sesnerrt frcm tiileoos: 148.1 to Milepost 129.61 by the 

Soutktrn Pacific TransporZation Ccmpany. 

Ye note that many of the events presented by the Union in the Local 

Chairman's letter as a basis for their claim of protected status for Mr. 

Carkm occurred much later than the initial claim date of April, 1980. 

Accordingly, it is difficult to conclude that events subsequent to the initial 

claim date adversely affected his status in April, 1980. Hcwtvtr, even if we 

look beyond the time period covered by the local Chairman's letter, it is 

tqually difficult, based on this record, to find a nexus sufficient enough to 

justify holding that the Claimant is a displaced or dismissed mploye. Thtrt 

weft simply too many other events beyond the control of tht Carrier which 

affected their ability to Optrate ut full cmp?oymtnt as Oppostd fo rctiocs 

taken pursuant to an Implementing Agreement. 



For instance, in January, 1980, a trestle of a key bridge washed-out, ttvtrinq 

the railway into two parts- This forced the preponderance of the Carrier's 

traffic to be routed over a foreign road, thus, Increasing mileage and 

Carrftr cost and adversely affecting the Carrier's ability to coqtte and 

provide service. Replacement of the bridge was not completed until DectrrSer, 

1982. Also in March of 1981 other bridges suffered fires which hampered :ht 

Carrier's ability to operate. 

In sumnary, these event and other events, in addition to the ever,:t 

Mediately precetding the reduction of the Extra Board in April, 1982, leave 

US unable to conclude that any reduction in tmploymtnt experienced by the 

Claimant was the result of a transaction. On the other hand, there is mart 

evidence to show that factors other than a transaction were the cause of any 

adverse imqcct that the Clai,mant may have experienced. It is well ts:aSlishtd 

in such matters that a causal nexus must be apparent btzwttn the transa:ticn 

and the employt's emgloymtnt situation. This causal nexus must be direct and 

mart than speculative or awtly proximate. Based on this record we art unable 

to find the necessary causal connection between the transactions referred to 

in the Impltmtntlng Agrttmtnt and the Ctaimant's tmploymcnt situation. 

The Claim it denied. 
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. . Cccl 1, Larritr Mtmfatr b iynn baiirgntr, Laoor Htmtr 

Dated this day of July, 1984 


