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ODIJU'IOIU' AND AWARD 

This case involvos claims by the following 36 individuals, 

all preserrt or former 8mploy8u of Burliagtoa Northorn (Carrier 

or BN) and proseat or forner members of tha Brotherhood of 

Railway Caxmoa (Carma's Uafoa), represeated ia this matter by 

privato COUAI~~, for morgor protective benefits allegedly due 

them under the ICC order approviag tha morg8r of the Carrier and 

the St.Louis-San Fraacisco Railway Comgaay (Ftisco), which was 



consummated in November, i380: 

tiders, J’orry 

Anderson, ii. M. 

aailey, J.R. 

Bradford, K. R. 

Burks, L. 3. 

Bush, D. M. 

Cheatum, J. B. 

Cornett, 3. E. 

Cuxmiags, B. R. 

Eaton, C. E. 

Espeland, C. A. 

Farris, 3. A. 

Fink, 3. R. 

Gwiag, R. W. 

Iienaiager, J. R. 

Xolliagsworth, R. P. 

Xitcherr, W. T. 

botiega, R. A. 

tarnore, J. ii. 

Malkames, ii. a. iii 

Mautino, D. L. 

McIntosh, D. A. 

Moore, R. L. 

Newton, R. E. L. 

Osbera, T. M. . 

Peek, S. R. 

Railey, M. W. 

Ryan, 3. M. 

Sevedge, Douglas 

Shipman, L. E. 

Sprague, D. A. 

Steele, G. J. 

Toth, E. S. 

Toth, F. J. 

Travis, J. g. 

Utter, R. J. 

Willcot, S.K. Jr. 
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All of the Ciaimants were carmen employed by aN or r'risco 

at the time of the merger, whose positions were subsequently 

aboiished and who, as a result of those abolisbments, were 

eventually dismissed or displaced. The individual Claimants 

assert that they were respectively first adversely affected on 

various dates: September, 1983 (3); October, i981 (i); December, 

1981 (ii; June, 1982 (10); July, 19G2 (3); August, 1462 (1); 

September, 1982 (i); December, I.982 (51; January, 1983 (11; May, 

1983 (1); June, 1983 (1); August, 1983 (1); September, 1983 (1); 

January, 1984 (5); August, 1986 (1). (No date is given for the 

claim of R. L. Moor8, the 36th Claisaat). 

Ia its order approving the BN-Frisco merger, the ICC 

imposed the so-called New York Dock protective conditions, which 

provide certain benefits for emgloyees displaced or dismissed as 

a result of l “traasaction”; “traasaction” is defined as any 

action takea pursuant to the ICC authorization oa which the 

conditions arm imposed. Section 11 of the conditions provides for 

arbitratfoa of disputes which arise thoreundor and paragraph 

ilie) states that "(iIn the l vent of any dispute as to.whather or 

aot a particular employee was affected by a traasaction, it shall 
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be his obligation to identify the transaction and specify the 

parcinezt facts of that transaction reiied upon. It shall then 

be the railroad's burden to prove that factors other than a 

transaction affected the k2myioyee." ii though the parties argued 

at sme iength the question of what constitutes a "transaction", 

we see no need to discuss that general question here; courts, 

arbitrators and the ICC have spoken to the question, and on the 

basis of the teachings of those various awards and decisions, we . 

are satisfied that in the dispute before us, the definitive issue 

may be stated as whether the aboiishment of Claimants' positions . 

was the result of COAsOlid8tiOn aad other changes in Carrier's 

facilities at St. Louis and Aaasas ,City which were planned, made 

possibie and accomplished by Carrier as part of the BN-Frisco 

merger, as contended by Claimants, or was the result of a decline 

in businerr aad other factors totailg seprrate from and 

unrelated to the merger, as contended by Carrier. 

The besic beckground facts are relatively clear and 

undisputed. Prior to the merger, Frisco and BiJ each operated 

major faciiities at St. Louis and Kansas City at which Carmen 

were employed. At St. Louis, Bii operated North St. Louis Yard 

and Frisco operated Lindenwood Yard; at Kaasas City, BN operated 
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Murray Yard and Prisco opera:cd Xosadai.ti Yard. SmaiLer faciiitirs 

were operated by BN at Cantraiia and by Frisco at Valley Park and 

14th Street. The merger was accuaiiy consummated on November 5i, 

13ao. Zefore that date, the two Carriers served notices on the 

Carmea's Uaion of their iatent to consolidate RN and Frisco car 

repair facilities and functions in the Kansas City terminal and 

to transfer certain Carmen assignments from the Frisco Zosedale 

and 1Sth Street facilities to the iiN Murray Yard facilities; and 

to consolidate the repair facilities and functions in the St. 

Louis terminal and transfer certain Carmen assignments from the 

21; North St. Louis Yard facilitiu to the Frirco Lindenwood Yard 

faciiities. 

On January 34, 1981, BN aad Carmen entered into an 

Implementing Agreement, which, after referring to the aforesaid 

notices, provided that all Frisco Carmen would be dovetailed 

into the BN Han&be1 Seniority district seniority roster. The 

Agreem8At went on to aote that certain Frisco carman assignments 

at Rosedale would bo sbolished snd consolidated with BN work at 

Murray, and thet certein BN cermaa assignments at North St. Louis 

would be abolished and consolidated with Frisco work at 

Lindenwood, and further provided procedures es to the exercise of 
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seniority to the various newiy-created and realigned positions. 

Finaily, the Agreement provided that nothing therein expanded or 

contracted the protective benefits provided in the New York Zock 

Conditions which had been imposed by the ICC. 

As a result of the consolidations, transfers, job 

aboiishments, dovetailing and initial exercising of seniority 

r$farred to and provided for by the implementing Agreement, six 

employees at Kansas City, according to Curier, were furioughed 

and were paid New York Dock benefits. It does not appear that any 

c thrz jobs wcr+ abolished at Aaaras City until September, 1981. 

On various dates between September, 1981, and July, 1982, Carrier 

abolished carmaa jobs at Rosedale; on July 20, 1982,tha last nine 

carman jobs were abolished and not long thereafter, Rosedaie Yard 

was completely closed. At St. Louis, immediately sfter the 

merger, Carrier closed the repeir facility at North St. Louis and 

transferred all carmen who bed been doing repair work at North 

St. Louis to Liadenwood. By July, 1981, there were no longer any 

carman jobs at North St.Louis. Beginning la June, 1982, carman 

jobs at Lindenwood decreased until by late 1982 or early 1983, 

there remained just oae cermsa shift at the reprir yard and one 

at the train yard. In January, 1384, all remaining carman work 
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at Lincienwood was ended. iLlUS, of rshe four major yards wnere 

carmen had been empioyed at the rise of merger, by January, i324, 

carmen were employed oniy at Murray yard. 

In terms of number of careen employed, at the time of 

merger, the two railroads smployed 163 casm*n aC Kansas City and 

Sir carman ai St. Louis. The number of carmen at Kansas City 

declined to 124 in 1981, 86 in 1582, 76 in 1983, 73 in 1934, 64 

in 1985, 58 in 1986, 64 in 1987, 70 in 1988 and 82 as of May 1, 

1489. Simiiar figures were not made avaiiable for every year at 

St. Louis, but from the testimony of Carrier witness Zeilmann, it 

appears that total carmaa employmcirnt did not change at St. Louis 

from the time of merger until June, 1982. At that time, 18 

carmaa jobs were abolished; more were later abolished and by 

January, 1984, the total number of carmea employed in the St. 

Louis area had been reduced from 90 to 12. 

Ia the course of these reductions, oa various dates from 

148i to 1986 (as earlier indicated), Claimaats were displaced or 

dismissed with coasequeat loss of earnings. 

Claimants' major arguments in support of their contention 
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chat their displacements or dississais were the result of rhe 

merger nay be summarized as foliows. There is a long-standing 

poiicy, expressed legisiariveiy, Judiciaiiy and adininistrative;y, 

that empioyees shouid not be advcrseiy afftcred when their 

employer railroads are permitted to merge, but should be granted 

a measure of protection against ioss in those circustances. The 

currant expression of that policy is found in the New York Dock 

Conditions, imposed on the Carrier by the ICC in this case. Xn 

the application to thlit iCC for permission to merge, BN stated 

that the cost savings from the consolidation of rail yards at St. 

Louis and Kansas City in wages and fringe benefits alone would 

exceed $3.5 miilion per year, and further represented that any 

empioyees adverseiy affected at St. Louis and Kansas City wouid 

be paid nergex protective benefits. BN carried out its intended 

consolidation and cost savings plans by gradually transferring 

work from Roaedale to Murray Yard at Kansas City and from North 

St. Louis to Lindenwood Yard at St. Louis. Eventually, Carrier 

consolidated all functions of the former four yards at Murray 

Yard. In the coux~e of the consolidation, and because of it, the 

amount of carman work aad the number of cazmen employed was 

drasticaiiy reduced, and Claimants, as well as others, were 

consequently displaced or dismissed. The only and obvious reason 



for the decline in the tcral zutier 0: carzen and the Claimants' 

loss of jobs is the conso Lidation of yards permitted by the 

,merger. Carrier's contention that tha loss of jobs was caused by 

a daciinr in business and other factors unraiated to the merger 

is not supported by the evidence, but is merely a device empioyrd 

by Carrier to avoid its responsibility to pay protective benefits 

to employees adversely affected by the merger. IA order to Lake 

it appear that it had satisfied that responsibility, Carriar paid 

merger protective benefits to a selective few dismissed or 

displaced employeeS on an inconristent, random and unexplained 

basis but has r&fused to pay ClaimantS, who also lost their jobs 

because of the consolidation of the yardr permitted by the merger 

and are clearly entitled to New York Dock protection. 

Carrier's cam is that the only carmen who were displaced 

or dismisded due to a merger-related transaction were those who 

ware affected by the original consolidation moves and consequent 

exercise8 in reniority, which were referred to in the 

Implementing Agreoaont and occurred directly thereafter. 

Carrier's presentation to the SCC anticipated an increase in 

buSiAriSS because of the merger and a net increase system-wide in 

the numb&r of carm6n, l ithough it did project the loss of 10 
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carmen positions ac Kansas City and 14 at St. Louis (23 including 

car;uan apprenticMs and car inspectors). ihe reaiity turrred out 

differenciy - a subscanciai deciine in business beginning in 

Septa.tisr, 1321. It was this decline and measurr3s tak&n by 

Carrier to deai with it, not the planned coasolida~ion of 

facilities made possible by the merger, which caused the 

extensive layoffs of carman at St. Louis and Kansas City. 

Carrier submitted evidence in support of its claim of 

decline in bUsiAeSS, both system-wide and in the,Kansas City- 

St.Louis araa, 'ro;atiag to carloadings, train miles, train hours, 

loaded car miles, ton miles, etc. Carrier also submitted 

evidence of a 100% increase in cars in storage in 1981, evidence 

as to changes in types of cars used, increased intermodal 

traffic, new motorized equipment used by carmen, and lessened 

federai inspection requirements - ail going to show less need for 

carm6n. Finally, Carrier submitted evidence to show that the 

reduction in the number of Carmen at Kansas City and St. Louis 

was essentially the ssme as the reduction in the number of carmall 

system-wide for the ssme pariod. 

Claimants offered in tobuttal their own statistics as to 
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the numier of cars actuaiiy handiad at Murray Yard showing oniy a 

minimal decline, and figures to show that revenue ton miles, 

revenue tons per carload, revenue tons per train, freight train 

miies, gross revenues and net income increased during the! years 

covered. 

Prior to any COAsid6ratiOA of the substantive arguments of 

the parties, as outlined above, it must be noted, as Carrier 

forcefully points out, that the issue of whether the 

displacement and dismissal of carmen at Kansas City and St. Louis . 

bvginning in September, 1983, and continuing thereafter, was 

caused by a merger-related transaction or by the "other factor" 

of decline in business, has already been submitted to Section 11 

arbitration committees on the property, which have agreed with 

Carrier's contention that those displacements and dismissals were 

caused by a decline in business, and have denied claims of Carmen 

for protective benefits. In fact, 36 of the 35 present Claimants 

have already had their same claims denied in those arbitrations, 

at which they were represeatad by the Carmen's Union. 

Thr first arbitration decision, (so-called "Manley 

Decision"), dated January 17, 1983, aros8 from Carri8r's 
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abolisLsanc of carzan positions at Rosedale in September, 1361, 

be first such aboiisbents subs&went to the abolishments caused 

by the original consolidations r'oiiowing the impiementing 

AgrtrfueLL Oi Zankary 23, iSSi. iht Carnxr's Union progr+ssid LLS 

claims of 13 empioyees (including present Ciaimants aaiiey, 

Cheats, iummings, ieek and GtterJ for protective benefits 

because of being dispiaced or dismissed as a result of those 

aboiishments. Arbitrator Herbert L. Marx, Jr. concluded that the 

reduction in force was caused by a decline in business, and 

denied the ciairns. 

k second l rbitation award, (so-tailed "Anderr Decision"), 

also by Arbitrator Marx, dated August 30, 1984, concerned the 

claims for protective benefits by 28 employees displaced or 

dismissed at Kazmas City on dates between September, 198i and 

July, 1982; Thor. claims were also progressed by the iarmen's 

Union, ud included 15 of the present claimants - Anders, Burks, 

Bush, Zspelad, Farris, Fink, Gering, Honninger, Malkames, 

Osbern, Railry, Ryaa, Shipman, Sevedge, F.J.Toth. Tha claims wera 

denied on the ram barir - that the reduction8 in force were 

causcid not by the mergclr but by a deciine in business. 
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Two ociAer arbitrations arose from the layoff of the 

iast remaining carinen at Lindenwood in January of 1354. Ten of 

those Carmen exercised seniority to posirions in Murray Yard, as 

a r+s;;it of which ten carmen a; Murray Yard were eventuaily 

dismissed or displaced. Those carmen filed claims for prortccive 

benefits; a&ong them were six of the Claimants in the present 

case - Cornett, Eaton, Sprague, Steeie, Z. S. Toth, iravis. The 

Carmen's Union, representing the ten claimants, argued that the 

aboiition of the jobs at Lindenwood was a step in the Carrier's 

premeditated merger plan to consolidate all car repair work to 

Murray Yard and that Carrier's asserted decline in business was a 

pretext for eliminating duplicate car repair operations at St. 

Louis and Kansas City. Arbitrator John B. LaRocco, in his 

decision issued OP May 20, 1987, fouad that 00 Lindenwood work 

was transferred or otherwise coordinated into Murray Yard, and 

that the displacement of the ten claimants was independent of any 

New York Dock traasaction; he therefore denied their claims. In 

so finding, he followed the earlier award of Arbitrator Gil 

Vernon, issued January 3, 1986, which denied the claim of a 

carnan-painter whose position at Lindenwood was also abolished 

as the result of the closing of the Lindenwood repair facility. 
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Carrier argues that since those awards have aiready dacidvd 

26 of tire 36 actuai ciaims before this Committee, and have 

drcrdad the identicai issue invoived in ali of the 36 claims, 

they are dispositive of the instant ciaims as res iudicata 

andior stare decisis; and that the Committee should therefore 

deny the claims entirely on the basis of the prior awards without 

independent consideration of their merits. 

Claimants contend that the Committee need not be bound by 

those prior decisions for a number of reasons, chief among them 

that the decisions have been superseded by a federal court 

decision, Cosbv. et al. v. ICC, 74i F2d 1077 (8th Cir. 14341; 

that none of the Ciaimants were called as witnesses in the prior 

arbitrations and some of them had no knowledge of those 

proceedings; that under New York Lock Conditions, each month 

constitutes a separate claim, so that claims for months 

subsequent to those decisions have not been ruled upon; that the 

only evidence relied on in those decisions relating to "decline 

in business" was evidence as to carioadings in the former 

Springfieid legion, whereas in this proceeding the Claimants 

produced much other and different reievant testimony; and that 

there is another arbitration decision rendered by Arbitrator Marx 
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on Augusr 32, 1384, (the same date as the so-caLlsd "Xnders 

Zrcision"j , which upheid the claim for protective benefits of 

Cal.;iran K;avin Zy*rs, wlro was furioughed ar St.Louis in August, 

1351, and thus supports the ciaims in this case. 

Ciaimants' arguments do not persuade us that the four 

arbitration awards previously cited should not have precedential 

effect in this case. In neither the Cosby or Bvers case was the 

question of "transaction" at issue as it is in this case. In 

iosbv, the significant issue was whether the ijew York Dock 

Conditions applied to employees of a motor carrier subsidiary of 

Frisco or only to direct empJoyees of the railroad. In Byers, 

the claimant carman-apprentice was on injury leave of absence 

when his position at St. Louis, along with other similar 

positions, was abolished in August, 1981, and the other smployeer 

who lost their jobs were paid protective benefits; the 

Carrier did not dispute that Byers would have been affected by 

the transactioa aad thus entitled to benefits had he 

been working in August, 1981, but argued essentially that he was 

not entitled to benefits because of his injury leave-of-absence 

status at the time his job was aboiishad. The arbitrator 
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rejected chat position and sustained the ciais.iii a0th iosby 

and avers were decided on narrow grounds not reiated to the four 

arbicracion dacisions which r.disci on that issue of "transaction" 

versus "deciinc: in business." 

ci) There is no doubt that Carrier was inconsistent in its 
earlier and later interpretations of what was a "transaction" 
under New York Dock. Carmen at St, Louis who were displaced by 
employees from Centraiia whose jobs were aboiishsd between 
Ganuary 1 and juiy 7, 198i, because of deciine in business at 
Centralia, were originally considered eligible for protective 
benefits by Carrier and paid such benefits; later Carrier changed 
its position. Such inconsistency was to say the least 
unfortunate, and certainly muddied the waters as to the proper 
application of the New York 5)ock Conditions to carmen at the 
Carrier's St.touis-Kansas City facilities. Undoubtedly, those 
apparently discriminatory payments to other employees similarly 
situated contributed to the present Claimants' strong feelings 
that they are similarly entitied to payment. Eiowever, we are nor 
called upon in this case to judge the Carrier's inconsistent 
actions in respect to other employees. The issue before us is 
limited to whether thesq claimants qualify for protective 
benefits as having been displaced or dismissed by virtue of a 
"transactioa" uador New York Dock Conditions. 



As LO the evidence relating to business decline, WI are 

satisfied that with the exception of the testimony of Ciaimants 

ZaiLey, Bradford and Ryan, who testified in this case, the same 

evidence was prescncad to the “idaniey” and "Andle!rs" Com;nic;*:is 

as was presented to this Committre. Ciaixiants' witness Ranes, 

and Carrier's witness Boyer, who presented the buik of their 

respective party's evidence on the business decline issue, both 

testified that they had presented simiiar evidence at the 

";Lnders " arbitration hearing. Contrary to Claimants' assertion, 

the Committee in that case did not rely solely upon evidence as 

to carloadings at Springfield, although the award did refer 

spacifically to that evidence. The award also states, for 

instance, that the Carrier presented conciusive evidence of a 

substartial decline in business and resulting need to reduce its 

force levels, and goes on to say that "most significant to this 

dispute, those changes occurred not only at the Rosedale-Murray 

faciiities but geaorally throughout the Carrier's operations." 

The testimony of the three Claimants here, whose testimony was 

offered as representative of the whole group, while dasonstrating 

a sincere belief on their part that their jobs were lost as a 

resuit of Carrier's planned consolidations of the terminals at 

Kansas City and St. Louis, simply did not amount to sufficient 
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evidence to support that conciusion; and thus represents no 

significant difference in the evidence before this Cornmit:ee and 

chs previous ones. 

In view of the above discussion, iE is the Commiccee's view 

that it would have baen justified in der,ying the claiss heraia 

based simpiy upon the precedential effect of the prior awards 

ci tsd; indeed, respecting such precedents invoiving essentialiy 

the same parties and issues on the same property is, as 

Arbitrator LaRocco stated in the award earlier cited, "required 

to insure stability and predictability in the iabor-management 

reiationship." However, in this case, in deference to the 

apparent belief of some of the Claimants, whether or not 

justified, that their interests were not fully represented and 

their stories not fully told in the earlier arbitrations, and the 

exhaustive and painstaking presentation of their case to this 

Committee by Claimants and their counsel, we have undertaken to 

consida the ovidence prorented to US in this proceeding 

saparateiy aad indopendeatly from the prior arbitration awards. 

Our conclusion based upon this separate consideration, however, 

is the same as the conclusion reached by former Committees. -ie 

are entirely convinced after thorough conrideration of all the 



evidence submicted to us tkiac the Ciainants herein uete not 

dismissed or-displacad because of a merger-related "transaction", 

bu: on the contrary, they were dismissed or dispiaced because of 

"other factors-, chiefly a drciini in tarri*r's business and 

money-saving steps taken by Carrier because of that decline. 

There z+ust be a reasonable limit to the number of times 

this issue is litigated. W'niie it is ciear that Ciaimants hoid 

srrongiy to their position and it is uniikely that they will 

agree with the Committee's conclusion, it ik to be hoped that 

they now agree that their arguments on the issue have been fully 

heard and considered; and that they will reconcile themselves to 

the fact that since arbitration committees chaired by four 

separate neutral arbitrators have ruled against them, they must 

bow to those decisioas. 



ihe claims herein for protective benefits under the Sew 

‘fork 9ock Conditions are denied. 

~<,i+‘& !!Li!m----- 
. . . Wendell Bell' 

Zmployea l4ember 9G?,f9S? Carrier Member 

If. Raymond Clukter 
Eu'ctutral Member 

October 17, 1383 

20 


