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3PINION .m AWARD 

On September 25, 1980, the ICC in Finance Docket No. 28905, 
approved the application of CSX co acquire control of the 
railroad subsidiaries of Chessia System, Inc. and Seaboard Zoasr: 
Line Industries, as the surviving partner in a merger with 
Chessie and'SCLf, the subsidiary rail carriers co remain as 
separate corporate entities. One of the railroads owned by 

Chessie was the C&O. 

ISX also acquired control of Richmond, Fredericksburg and 
Potomac 3axlway (RF&P) by virtue of the fact that Chessie and 

L 



iCL2 tach Jwned 40 percent ;f Richmond-Washington Zzmpany, a non- 
carrier holding company -~hicn owned 65.3 percent :f :he 'loting 
i tack :f RF&P. 

As aart of Lcs order rn Finance Zockec :lo. 23405, the TCC 
imposed the 30 -called Xew York Dock Iznciicions for the procscticn 
2f Imployees. Paragraph 4iaj JL those sondiczons provides -hat 
"%ach railroad contemplating 3 cransaccion irhich Ls sub]ect :o 
these conditions and nay cause the -iismrssai or replacement of 
any amployees, or rearrangement of forces, shall give 3t ieasc 
ninety (30) days’ irriccen notice of such intended cransactlon" 50 
the interested employees and their tepressncatzves, after which 
negotiations and, if necessary, arbitration shail take place. 
Paragraph 4(b) provides chat "no change in operations, services, 
facilicras or quipmenc shaii occur until after an agreement is 
reached or the decision of a referee has been rendered." 

In April, 1386, Carrier reroucsd cerc-ain overhead traffic 
from west of Cl ifton Forge chat had previously moved on the 
Nountain, Piedmont and Washington subdivisions of Z&O ithe so- 
called western corridor! cc move over the James Xiver and Rivanna 
subdivrsions of C&O (the so-called aastern corridor! co Richmond, 
where it was then routed via RF&P :J Washington. As a result of 
the changed routing, the Last remarning yard assignment ac 
IChariottesville was discontinured and there xas 3 reducticn :n 
-oad service assignments on the Hountain and WashIngton b 
subdivisions. The 3rganitaciGn maintained that tie rerouting 
uas 3 transaction as defsned in the Xew i'ork Zock Conditions 
and raquirr d she notice specified in ?sragraph Jiai. The Carrier 
disagr+ud and :he parti&s criereafter agreed to submit the 
foliowlng c'r10 questions :o this l rbitrstzon: 

"1 . Is the Carrier's rerouting of r-heir overhead 
traffic formerly handlad ;n their Youncsia, Piedmont 
and Washington Sub-divisions between Clifton Forge, 
Virginia, Doswell, Virginia and Washington, 3. C., to a 
less power intensive routs tlsing their James River and 
Rivanna Sub-divisions between Clifton Forge and 
Richmond, where it is delivered to and/or received from 
The Richmond, Fredericksburg and Potomac RaiLroad for 
final handling to/from Uashington, D,Z., a 
'transaction' as zontempiattd by the Labor Procecrive 

Conditions to oe imposed pursuant 1=o ICC Finance Socket 
~8905?" 



d. If the answer t'3 the faregoing LS in zhe 
3ffirmacrve, 23 c.he Iarritr requrred :o serve proper 
*lo'; -0 cd-- and zcmmence negocracisns 5or 3n lmplsmenc:ng 
sgreemenc -which shai; provide, among Ither chlngs, for 
-,:ie selaction 2f forces irom 3il ?mpioyes invoived sn 3 
jaslr accepted 3s appropr:act 3s zonczmplated 3y 
iaczi cn i af zhe "New ‘fork 2ock' prstaccive 
zondicions?" 

"Transaction" is defined in Paragraph 1(ai of the New 'iork 
Dock Conditions as "any action taken pursuant to authorizations 
of c-his Commission ,on which these provisions have been imposed." 

The issue is rhether the "action" - in this case, the 
di-version of traffic - was taken because Z&O and RF&P zame under 
the ,zomxnon soncro,l of l:SX 2s a result of ICC Zocket 28905, 3s 

aiitged by cha 3rganltaclon; Jr whecner the action was an 
independent decision of C&O for reasons not raLated to the ICC 
authorization, not planned by or part:cipacad in by CSX, snd not 
taken in coordinacicn with RF&P, 9s sllsged by the Carrier. 

,There is no significant Zactual dispute. Both sides agree 
that a substantial amount of traffic xas diverted or rerouted 
from CL0 's mountainous vestsrn corridor from Clifton Forge to 
Doswei; l nd/'or Jashington, xhere it interchanged with RF&P. to 
its -dater-lavel *astern corridor from Clifton Forge to Richmond, 
there ~3 be interchanged co 21s RF&P for fslivery to Washington 
or ? o&urn Point. There is also agreement that the reason lor the 
change was conserracion of fuel and greater afficiency of 
Locomotive usage. As scated by the arganitation, the most 
tommonly used locomotive, a General Yotors GP-35, zouid handle 
oniy 1253 cons over the mountain routs. but zou1.d handle 3,300 
cons over the water-level route. As stacad *by tarrier, Three 
six-axla iocomotives (SD-33s) xers required to move 3030 Tans of 
coai ; :he usual tonnage of a Possum ?oint train) 3n the mountain 
route, while cone locomotive could handle double chat amount on 
the -qater-level route. 

The Jrganization argues that the changed routing, more 
efficient and aconomical or not, was not and never would have 
been xwde when the RF&P and C&O were competing carriers and not 
part of the CSX family. It is axiomaric chat zarriers rry to 
haul alf the Iraffis Yhey zan over their own cracks: there -xas no 
rncentive fcr Z&O to route traffic via XFCP from Richmond to 



Vashlngtcn rather than :oute it aver its zwn vescern :orrrdor 
untii 3OCn it and ?F&P became part 3f ISX by ;r:,'sue >f ICC 3ocket 

13905. The Zrganrzatis n argues that this -iery .?;nd of Lncrsased 
rfficlancy -4as oontzmpiated by the ICC in 2:s order, whrch 
stated: "TJnder zhe ISX glan, c-he aarent - , company -41&- deveiop 
Jveraii :orporsrt ;trscegy and Jpernt:;on giannlng and 
soordinatron. Rarl sunsidiaries xiii execute ?oiicras deveioped 

at the :op v1ch The goal or' rnaxlmiting systemwide grofitabiiity." 
At other places Ln the report, the Zommisslon stated chat the CSX 
system irould reroute traffic internaily co promote efficiency and 
reduce costs, and :hat the proposed consolidation and control 
would strengthen .IF&P by increasing the number of movements over 
its iines. 

The Commission also stated: 

"Uhile sany af the service benefits are at least 

theoretically possibia without the consolidation, we cannot 
ignors zhe incentive that exists when carriers are under 
<common ,concrol. There is a limit to what two independent 
railroads riiL agree upon in service improvements. Sach 
rarlrbad generally seeks to obtain its own long haul, to 
;aaxi,mize its awn earnings, and to be in charge of a 
movement. As we noted. these considerations inhibit the 
+stabiishmenc of cooperative services betreen raiiroads." 

The 3rganitation also refers co the lssuanca >r' $cartsin 
omnibus carlffs as an indication that crnffic -4as rcuted for the 
benefit af the CSX's "~zonmunicy 3f interest" rather than Lor the 
operating efficiency of any sing12 subsidiary raiLroad. 

From nil of this, the Jrganization argues chat it ;nust be 
concluded chat the Z&O action in rerouting traffic from its own 
lines to the RF&? must have come l bout because of the combining 
Of C&O and ?IF&P is part bf the CSX which was authorized by the 
ICC in Socket 2390s. The Organization concedes that the rerouting 
could have been done by C&O before the "marriage". but that the 
motivation for the action when it was actuallyaccomplished, was 
the "marriage". 

The Carrier contends that the rerouting of Traffic involved 
here was the result of changing business conditions, could have 
been accomplished before the ICC order approving the creation of 
the CSX family, did not require and was not dependent upon my 



3uchorrzaclsn 3y the ICC and uas not taken Fn concert Jr 
coordination vl:h ZSX :r ?.F&P but ;ras simply 3 decision by ZLO '13 
;nc*rchange traffic with i?F&P at a different point 3s 3 matter cf 
3cir3 Soif Lntsrest. 

,:arrlsr Joints out r-hat it has interchanged srich RF&P for 
nany years and couid have rerouted its traffic as LC did rn this 
case at my time before Docket Z8905 uithout ICC Jr other 
autnorization. The decision to do so in L386 was not reiated to 
the CSX authorization and was not due to any poiicy decision 
nade at CSX level or shared in by CSX or ZFCP, any omnibus 
tariffs filed by CSX or any coordination of operations, 
equipment, facilities or services between the C&O and RF&P, which 
operate as separate and independent carriers for interchange 
purposes despite both belonging to the SSX family. The decision 
xas made because in the spring of 1986, various budget 
constraints and the :ssc of locomotive fuel oii caused the 
e:arrlsr to make numerous changes throughout its system, including 
rerouting traffic as necessary over less power intensive lines to 
conserve fuei and for other operating sonsiderations. Carrier 
asserts that there have been various transactions ,nnd 
coordinations brought about under the authorization of iCC 28905, 
which have been recognized as transactions and handled as such 
tinder New York Dock Conditions: however, the rerouting in this 
case was not related to that authorization and should not be held 
to be a transaction thereunder. 

"Transaction" Lhas been held in numerous awards and 
incarprecations to have 3 meaning similar to "coordination" 3s 

that uord is used in the Washington Gob ?rotection Agreement. 
"Coordination * is there defined as: 

"A joint action by t*#o or nor:8 carriers, rhereby they 
unify, consolidata, merge or pool in r.hole or in part 
their separate railroad facilities or my of the 
operatioru or service previously performed through 
such separate facilities." 

3ther than the fact that RF&P LS a subsidiary carrier of 
CSX, as CC0 is, there is no evidence that RF&P acted jointly with 
C&O to bring about the rerouting which gave rise to this dispute. 
Nor is -.here evidence r-hat TSX axercised its overall control over 
both subsidiaries to bring about the rerouting as part of a plan 
to benefit the ZSX community. Statements by RF&P and #lGO 



wepresentatrves Are co the contrary. :n zssence, h c he 
3r;anrration's case 1s based upon inference: Since an Jxpressed 
purpose >f the iCC in approving CSX control in Docket 28905 was 

to drlng about increased efficiency and reduced costs, any 
rerouting of traffic from CC0 10 RF&P -Jhich accomplishes :hose 
purposes must of necessity depend upon and tlow from the iCC 
authorization. ?ut another ;ray, since #f&O and RF&P are both 
suDs;diaries xder the concroi 3f ZSX, any rerouting of traffic 
irom Z&O TO ,3F&P must of necessity be the resuit of jolnc action. 

X review of the submissions and awards submitted by the 
parties clgarly establishes that something more than inference is 
necessary to support a conclusion that the rerouting here 
constituted a transaction. The parties cited two quite recent 
awards involving CSX and subsidiary carriers. The first, cited by 
the Organization, is a November 1, 2987 award by an Arbitration 
Board under Finance Docket No. 21163; it held that a diversion to 
a&O of traffic formerly received in interchange from the L&N by 
Z&O at the Cincinnati gartway and ihandled by 250 t'o Toiedo, co 
be handled by a&O over its trackage c3 Toledo. was a 
iransaction. But chat case involved Lnportant factual elements 
iacking in this case. In the first place, Docket 21160 
approved control by C&O over a&O, which -were the two carriers 
directly involved in the diversion. Second, both carriers 
received traffic in interchange at Zincinnaci and had trackage 
from Cincinnati to Toledo. Third. it was conceded chat both 
carriers, acting cogether, encouraged and soliclced shippers to 
use r-he 3&O route Ln preference co the J&3 route. On chose facts, 
the Arbitration Committee found that "absent the controi 
sanctioned by Finance Docket No. 21160, such diversion of traffic 
from one railroad to another would not have been ,cooperatively 
carried out by the two carriers.'* The record in the instant case 
simply does not support a similar finding that absent the control 
by JSX over C&O and RF&P sanctzoned by Finance Docket No. 23905, 
the rerouting by C&O and interchange with RF&P 
at Richmond would not have been carried out by the two carriers. 
The admitted joint action by B&O and C&O in the Cincinnati-Toledo 
case is iacking here with respect to C&O and RF&P, and the 
rerouting here war not entirely over the tracks of iZF&P but 
substantially over other tracks of C&O before delivery in 
interchange uith RF&P, interchange which was not dependent upon 
grant of control aver I&O and ?.FLP co ;'SX. The cited award thus 
does not support the Organization's position Sere. 

i 



The Dcher : ecent CSX award, Docket 191 of zhe Section 13 
Disputes Commrttee, dated December 31, 1987, vas cited by Carrier 
and znvolved a claim ay the Carmen's Organization that a transfer 
af switching vork from Seaboard System Railroad's Collier Yard in 
Petersburg, to RF&P'S XCCa Yard at Richmond, ?which caused a loss 
of five *Collier ?ard posltions and .zhe establishment of four new 
Xcca ?ard posltions, was a coordination of the two yards without 
providing the notice and protective benefits required by the 
Washington Job Protection Agreement. In denying the claim, the 
Committee said: "There is insufficient evidence showing chat 
this intraline change of the location for classifying cars was 

planned and implemented by both the Carrier and 
put, if a diversion of traffic is not a product 
the change is not a coordination." 

the RF&P. Simply 
of joint action, 

While the facts in that case are different, the principle 
is sound. There is insufficient evidence in the case a.t hand to 
show that the rerouting was planned and isplemented by both the 
C&O and the RF&P, or by CSX. Since it is not established by 

substantive evidence, as contrasted xith ,nere inference, that 
the rerouting was a product of joint action, taken,pursuant to 
the authorization of CSX control in Docket 28905, the rerouting 
was not a transaction within the meaning of Paragraph l(ai of 
the New York Dock Conditions. 

AWARD 

Question fL is answered in the negative. 

H. Raymond Cluster 
Arbitrator 

May 26, 1988 


