In ~he Mactter >f Arbitration

Detween
ZSX TRANSPORTATICN, INC. : Pursuant %o 3ecticn .. f
.FORMER CHESAPEAKE AND New Tork lock protactive
JHIO RAILWAY CMPANY! conditions prescribed un-
der ICZ Finance Jockec:
and : 28905

JNITED TRANSPORTATION UNION
and
3ROTHERHOOD OF LCCOMOTIVE
ENGINEERS
APPEARANCES:

<8¥4: Zmerick, Director of Labor Relations

S.
. F. Leif, " " b "

(W N

RF&P: W. E. Griffin, Jr., Director of Personnel and Labor
Relations

UTU: R. S. Bujdoso, General Chairman(also representing B8Lz)
R. K. Sargent, Secrectary, General Committee
J. R. Townsend, Local Chairman

2PINICN AND AWARD

On September 25, 1980, the ICC in Finance Docket No. 28905,
approved the application of CSX to acquire control of the
railroad subsidiaries of Chessie 3Systam, Inc. and Seaboard Zoasc
Line Industries, as the surviving partner in a merger with
Chessie and SCLI, cthe subsidiary rail carriers to remain as
separate corporate 2ntities. One of the railroads owned by
Chessie was che C&0.

CSX also acquired control of Richmond, Fredericksburg and
Potomac Railway ‘RF&P) by virtue of the fact that Chessie and



3CLI =2ach owned 40 jercent St Richmond-Washington Z:cmpany. a non-
zarrier holding :ompany ~vhicn >wned 65.3 percent :f -he voting
3ToCK SE RF&?.

AS part of its »>rder :in Tinance Zocket Ho. 23%505, z-he IZC
.mpcsed the s0-zallied ew Torkx Cock Icondicions Zo5r zthe protacticn
2f 2mployees. faragraph 4i(aj of zhose condicions provides -=hat

"2ach rallrocad :contemplating a transaction which is subject =2
these condicions and mnay cause cthe dismissal sr replacs=ment of
any employees, or rearrangement of orces, snall give at least
ninecy .30) days' written notice of such intended :transaction” ro
the interested employees and ctheir represencatives, atfter which
negotiations and, 1f necessary, arbitration shalil take place.
Paragraph 4(b) provides that "no change in operations, services,
facilicies or 2quipment shall sccur until after an agreement is
reached or the decision =-f a referee has been rend=red.”

In April, 19386, Carrier rerouta2d <certain overhead traffic
from west of Clifton Forge that had previously noved :5n the
Mountain, Piedmont and Washington subdivisions of C&0 {(the so-
calied western corridor! rc move over the James River and Rivanna
subdivisions 2f C&0 {(the so-called <astern corridor!® cto Richmond,
where it was then routed via RF&P t©s5 Washington. as a result of
the changed routing, the last remaining yard assignment ac
Zharlottesville was discontinured and there was 1 reducticna in
road serwvice assignmencs on the Mountain and Washington
subdivisions. The Jrganizacicn maiatained zhat zae rarzuting
“7as 1 :transaction is derfined in the MNew 7(ork Jock Condirtions
and ra2quirad zhe notice specified in 2aragrapnhn 4(aj. The Carrier
disagreed ind zhe parties :znereatftar agreed to submit che
following =wo quesctions zo =his arkicration:

"1. Is rhe Carrier’'s rerouting of their overhead
mraffic formerly nandlad :cn cheir Mountain, Piedmont
and Washington 3Sub-divisions between <Zlifton Forge,
Virginia, Doswell, Virginia and w¥ashington., D. C., to a
less power intensive routa using their James River and
Rivanna Sub-divisions between Clifton Forge and
Richmond, where it is delivered o and/or received Zrom
The Richmond, Fredericksburg and Potomac Railrcad for
final handling cto/from W4ashington, D,2., a

‘transaction’' as :contemplated by the Labor ?Protective
Condictions "o pe imposed pursuantc =2 ICC Finance Docket

28905?"

(]
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- -

until so0th 1t and AFE&P decame part 2f ISX by virrtue Sf IZCC locket

2890%5. The .rganizacticn argues that <his very <Z.and 5L incr2ased
afficiency was concamplated by the ICC in 1:s :crder., which
stated: *Jnder :zhe <ZSX plan, the parent :cmpany wiil develop

sverall zsorporats scrategy and operation planning 3nd
coordination. Rail subsidiaries Will =2xecute poiicies developed
at the zop wizth zthe Jocal of maximizing systemwide srofitability.”
At other places in the report, the Zommission stated that z-he CSX
syscem would reroute ctraffic internalily to promoce 2fficiency and
reduce costs, and that che proposed consolidation and control
Wwould screngthen RF&P by increasing the number of movements over
its lines.

The Commission also stated:

"¥hile many of the service benerfits are 2t least
theoretically possibie without the consolidation, we cannot
ignor2 the incentive that a2xists when carriers are under
common <sontrol. There is a limic o what ctwo independent
railroads #ill agree upon in service improvements. Each
railroad generally seeks to 2btain its own long haul, to
maximize 1:t3 >wh earnings, and %o be in charge of a
movement. As we noted, these considerations inhibit che
astablishment of cooperative services bectween railroads.’”

The JOrganization also refers to che i1ssuance of certain
omnibus cariffs as an indication that traffic wvas rcuted Zor =the
benefit of the ZSX's “-ommunicy of incterest” rather than Zor che
operating =2fficiency 2f any single subsidiary railroad.

From all of <his. the JOrganization argues that it must »e
concluded chat the &0 action in rerouting ctractfic £rom its own
lines to the RF&? nusrt have come 3about because of the combining
of C&0 and AF&%P as part >f the CSX which was authorized by the
ICC in Cocket 23905. The Organization concedes that the rerouting
could have been done Dy &0 before the "marriage”., but thact the
motivacion for the action when it was actuallyaccomplished, was
the "marriage”.

The Carrier contends that the rerouting of =raffic involved
here was cthe result of changing business <onditions, could have
been iccomplished before rthe ICC order approving che cresaction of
the CSX family, did not require and was not dependent upon any
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author.zaction dy the ICC and was not taken ia :toncert or
zsordinacion with 535X -r 2F&P »dut was simply a idecision 2y &0 =o
.acarchange traffic with RF&P at a different point as a matter of
&S self Lnterest.

Jarrler poeints ouct that 1t has i1nterchanged with RF&P Zor
many 7ears and couid have rerouted its craffic as 1c did in zhis
zase at any >ime before Docket 28905 wichout ICC or sther
aytphorization. The decision to do 30 in 1386 was not reliated :to
the CSX aucthorization and was not due o any policy decision
made at CSX level or shared in by ISX or RF&P, any omnibus
cariffs filed by CSX or any coordination of operations,
aquipment, facilities or services between the C&0 and RF&P, which
operate as separate and independent carriers for interchange
purposes despite boch belonging to the CSX family. The decision
#as made because in :the spring of 1386, wvarious budgect
constraints and che :zosc of locomotive Zuel o0il caused the
Jarrler tCoO make numerous changes throughout its system, including
rarouting traffic as necessary over lass power intensive lines o
canserve fuel and for other operating considerations. lJarrier
asserts that there have been various transactions and
coordinations brought about under the auchorizaction of ICC 28905,
which have been recognized as ctransactions and handled as such
under New York Dock Zonditions: however, the rerouting in this
case was not relaced to that aucthorizacion and should not be held
O be a transaction chereunder.

"Transaction” has been neld in numerous awards and
incerprecatcions td have i meaning similar o "coordinaction” as
that w#word is used in the Wasnhington Job 2rotection Agreement.
“Coordiination " is there defined as:

“A joint action by :two or more carriers, whereby they
unify. consclidate, merge or pool in whole or in parc
their separate railroad facilities or any of che
operations or service previcusly performed through
such separate facilities."”

Other than che fact chat RF&P 1s a subsidiary carrier of
CSX, as C&0 is, there is no evidence thact RF&P acted jointly with
C&0 to bring about the rerouting which jave rise to this dispute.
Nor is ~here 2vidence rthat ISX 2xercised its overall control over
both subsidiaries to bring about the rerouting as part o2f a plan
to benefit the CSX communicy. Statemencts oy RF&P and &0



representatives ire "o the contrary. In =ssence, czhe
Jrzanization's case 13 based upon inference: Since an 2xpressed
urpose >f rcthe ICC in approving CSX control 1in Docket 28905 was
z0 oring about increased efficiency and reduced costs, any
rerouting of traffic Zrom C&0 o RF&P which accomplishes :zhose
purposes mMust of necessity depend upon and Iiow from che ICC

authorization. 2ut another way, since &0 and RF&P are bdoth
supsidiaries :nder the concrol 3f CSX, any rerouting 2f zratfic
Sgmam M =~ RELD nust ~Af maraceiry Pa ~ha »a€iitir ~AFf <A1 me Py e
- W e R s ek Re b > Vi NS wSIIA WY ~ %S i weddde = o de PRE P2 o odhWid .

A review of the submissions and awards submitted b5y the
parties clgarly establishes that something more than inference is

necessary to support a conclusion that the rerouting here
conatituted a transaction. The nart a8 cited two lelte recent

awards involving CSX and subsidiary carriers. The first, cited by
rhe Organizacion, is a November 2, 1987 award by an arbictration
Board under Finance Docket No. 21163; it held that a diversion to
B&0 of cratffic formerly received in incerchange from the L&N by
C&0 at che Cincinnati gacaway and zandled by &0 to Tolaedo, co

be handled by B&0 over its ctrackage co Toledo. was a

transaction. But cthat case involved important factual elements
lacking in this case. In the first place, Docket 21160
approved control by C&0 over B&0, which were the two carriers
directly involved in the diversion. Second, both carriers
received zraffic in interchange at ’Jincinnaci and had rtrackage
from Cincinnati to Toledo. Third. it was conceded chat both
carriers, acting cogether, encouraged and solicited shippers :=o
use che 3&0 route 1n preference to the &0 route. On chose facts,
the Arbitration Committee found that "absent che control
sanctioned by Finance Docket No. 21160, such diversion of zraffic
from one railrocad to another would not have been cooperatively
carried out by the two carriers.” The record :i:n the instant case
simply does not support a similar £inding that absent the control
by IsSX over C&0 and RF&P sanctioned by Finance Docket No. 28905,
the rerouting by C&0 and interchange with RF&P

at Richmond would not have been carried out by the two carriers.
The admitted -:oint action by B&0 and T&0 in the Cincinnati-Toledo
case i3 lacking here with respect to C&0 and RF&P, and the
rerouting here was not entirely over the tracks of RF&P but
substantially over other tracks of C&0 before delivery in
interchange with RF&P, interchange which was not dependent upon
grant of conctrol over Z&0 and 2F%P co CSX. The cited award chus
does not support the Odrganization's position here.
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The other recent CSX award, Docket 191 of :-he 3Sectcion 13
Jisputes Commitcee, dated December 31, 1987, was cited by Carrier
and tnvolved 31 claim 5y the Carmen's Organization that a transfer
of switching work from Seaboard System Railroad's Collier 7ard in
Petersburg, to RF&P's Acca Yard at Richmond, which caused a loss
of Zive Collier Yard positions and the establishment of four new
acca 7ard posicions, was a coordination of the two yards without
providing the notice and protective benefits required >y :zhe
Washington Job Protection Agreement. In denying the claim, the
Committee said: "There is insufficient evidence showing cthat
this intraline change of the location for classifying cars was
planned and implemented by both the Carrier and the RF&P. 3Simply
put, if a diversion of traffic is not a product of joint action,
the change 1is not a coordination.”

While cthe facts in that case are different, the principle
is sound. There is insufficient evidence in the case at hand to
show that the rerouting was planned and implemented by boch the
C&0 and the RF&P, or by CSX. Since ic is not established by
substantive evidence, as contrasted with mere inference, that
the rerouting was a product of joint action, taken pursuant to
the authorization of CSX control in Docket 28905, the rerocuting
Wwas not a transaction wichin the meaning of Paragraph l{(a) of
the New York Dock Conditions.

AWARD
Question 1 s answered in che negative.

Question 2 is moot.
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H. Raymond Cluster
Arbitrator

May 26, 1988



